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OVERVIEW  OF  VOLUME  FOUR 

Volume  four  is  a  selective  collection  of  Montana 
statutes  arranged  in  accordance  with  a  specially  devised 
subject  matter  outline  entitled  the  Common  Index  and  in- 
corporating all  amendments  enacted  prior  to  September  3 , 
1974.   Statutes  creating  various  methods  of  financing 
capital  construction  by  both  public  and  private  entities 
are  obviously  relevant  to  this  Study.   While  summaries 
of  such  statutes  are  included  in  volume  three,  the  stat- 
utes themselves  have  purposely  been  excluded  from  volume 
four.  One  reason  for  this  exclusion  is  that  such  stat- 
utes are  easily  located  through  more  traditional  index 
references  to  the  particular  type  of  facility  to  be  con- 
structed.  In  addition,  statutes  relating  to  financing 
methods  are  customarily  applicable  only  to  particular 
entities  or  particular  types  of  facilities  rather  than 
being  of  general  or  state-wide  interest. 

Preparation  of  this  volume  began  with  formation  of 
the  Common  Index.   This  Common  Index  is  a  comprehensive 
summary  of  topics  which  must  be  addressed  in  order  to 
effectively  respond  to  rapid  population  influx.   The 


same  Common  Index  has  been  utilized  in  selecting  and  ar- 
ranging statutes  from  each  of  the  three  states  which  are 
the  focus  of  this  Study.   The  Index  is  comprised  of  five 
major  topics  with  each  representing  a  general  category 
of  anticipated  problems.   Subdivisions  have  been  prepared 
within  each  major  topic  based  upon  either  topical  or 
state-county-city  distinctions.   Thus,  as  completed  for 
each  state,  the  Common  Index  may  accurately  be  described 
as  an  abbreviated  catalog  of  the  legal  and  regulatory 
issues  relevant  to  the  problems  of  rapid  population  in- 
flux and  a  summary  of  that  state's  statutory  response  or 
lack  thereof,  to  those  issues. 

Following  completion  of  the  Common  Index,  the  ninety- 
five  separate  Titles  which  comprise  the  Montana  statutes 
were  briefly  examined  and  eight  of  those  Titles  were  de- 
signated for  more  thorough  analysis.  A  complete  list  of 
the  statutory  Titles  may  be  found  on  the  page  entitled 
Montana  Statutes;  those  Titles  which  were  thoroughly  an- 
alyzed are  indicated  by  an  asterisk. 

The  complete  index  of  each  of  the  eight  Titles  se- 
lected for  thorough  analysis,  in  the  numerical  sequence 
of  the  Titles  themselves,  follows  the  Montana  Statutes 


listing.   Those  individual  chapters  which  were  selected 
for  reproduction  in  volume  four  are  indicated  by  a  ref- 
erence to  the  applicable  subsection  of  the  Common  Index 
in  the  left  margin  of  the  Title  index.   If  no  citation 
to  the  Common  Index  appears  in  the  left  margin,  the 
adjacent  chapter  or  article  was  determined  to  be  im- 
material to  the  issues  identified  by  the  Common  Index. 

Revisions  of  the  Title  indices  appearing  in  supple- 
ments to  the  statutes  have  been  reproduced  immediately 
following  the  complete  Title  index  found  in  the  most 
recent  edition  of  the  Montana  statutes.   However,  in  the 
body  of  volume  four,  amendments  to  all  included  statutes 
have  been  incorporated  at  their  appropriate  location 
within  the  statutory  scheme  and  are  identified  only  by 
marginal  references  to  the  statutory  supplement  in  which 
they  appear. 

As  is  more  fully  explained  in  the  section  concerning 
use  of  this  Study,  the  most  rapid  method  of  locating  a 
statute  when  its  full  citation  is  known  is  to  examine  the 
index  to  the  Title  in  which  that  statute  appears  and,  from 
the  adjacent  notation  in  the  left  margin,  determine  the 


Common  Index  subheading  which  encompasses  that  statute. 
The  particular  statute  will  be  located  immediately  follow- 
ing the  blue  divider  page  whose  tab  corresponds  to  the 
appropriate  Common  Index  subheading.   In  the  section  fol- 
lowing each  divider  page,  all  statutes  are  arranged  in 
their  normal  numerical  sequence. 

Location  of  statutes  germane  to  a  particular  subject 
when  the  citation  to  those  statutes  is  unknown  can  be 
accomplished  in  either  of  two  ways.  First,  reference  to 
the  Common  Index  will  identify  subheadings  of  this  volume 
which  deal  with  particular  subjects.   If  no  citation  ap- 
pears beneath  the  subheading  for  the  topic  sought,  no 
substantive  state  statute  addressed  to  that  topic  is  cur- 
rently in  force.   (Individual  cities  and  counties  may, 
however,  have  enacted  local  requirements  with  respect  to 
these  subjects.)   In  the  alternative,  an  examination  of 
the  list  of  Titles  of  the  Montana  statutes,  followed  by 
a  review  of  the  appropriate  Title  index  will  also  estab- 
lish which  subheading  contains  the  material  sought. 

The  reader  is  cautioned  that  material  contained  in 
this  volume  was  current  as  of  September  3,  1974.   Under  no 


circumstances  may  volume  four  be  relied  upon  to  disclose 
any  statutory  alterations  which  occurred  subsequent  to 
that  date.   The  Old  West  Regional  Commission  gratefully 
acknowledges  the  permission  of  the  Allen  Smith  Company 
to  include  certain  copyrighted  materials  herein. 

September  3,  1974 


MONTANA 
COMMON  INDEX 
IA.   ESTABLISHING  NEW  COUNTIES,  TOWNS,  CITIES 


Creation  of  new  counties  by  petition  and 

election 

Transfer  of  records  and  actions  on 

creation  of  new  counties  -  jury  lists 

Change  of  name  of  counties  (index  only) 


Counties 

16- 

-5 

16- 

-6 

16- 

-7 

Towns 

11- 

■2 

11- 

-30 

Cities 

Organization  of  cities  and  towns  -  petition 
and  census 

Entry  townsites  on  public  domain  for  unin- 
corporated cities  and  towns 


11-2     Organization  of  cities  and  towns  -  petition 
and  census 

11-29     Entry  townsites  on  public  domain  for  incorpo- 
rated cities  and  towns 

IB.   FORMS  AND  POWERS  OF  COUNTY  AND  MUNICIPAL  GOVERNMENTS 

1.   Counties 

a.  Classes  (includes  change  in  classes) 

1972  Montana  Constitution,  XI,  1,  2  (located  in 
the  1973  supplement.) 
11-2  Definitions 

b.  Alternative  Governmental  Forms  (includes  changes 
in  forms) 

16-50  Alternative  forms  of  county  government 


Powers 

16- 

-8 

16- 

-9 

16- 

-10 

16- 

-11 

16- 

-19 

IB-1.   Counties  (Continued) 


General  powers  and  limitations  upon 

counties  (index  only) 

County  commissioners  -  organization 

meetings  -  compensation  (index  only) 

General  powers  and  duties  of  county 

commissioners  (index  only) 

Special  powers  and  duties  of  county 

commissioners  (index  only) 

County  budget  system  (index  only) 

d.   Boundary  Changes 

16-5    Creation  of  new  counties  by  petition 
election  (index  only) 

Incorporated  Towns 

a.  Classes 

1972  Montana  Constitution,  XI,  1,  2 
11-2  Classification  and  organization  of 

cities  and  towns 
11-3  Change  in  classification  of  cities 

and  towns 

b.  Alternative  Governmental  Forms 

(see  lB-4b) 

c.  Powers 

1972  Montana  Constitution,  XI,  4,  6,  7 

11-1   General  powers 

11-7   Officers  and  elections  (index  only) 

11-8   Executive  powers  -  mayor  -  clerk  -  treasurer  - 

chief  of  police  and  attorney  (index  only) 
11-9   Powers  of  city  and  town  councils  (index  only) 
11-10  Powers  of  city  and  town  councils  (index  only) 
11-14  Budget  system  for  cities  and  towns  (index  only) 
11-16  Judicial  powers  -  police  courts  (index  only) 


IB-2.   Incorporated  Towns  (Continued) 

d.   Boundary  Changes 

11-4     Additions  of  platted  tracts  to 
cities  and  towns 

3.  Unincorporated  Towns 

a.  Classes 

1972  Montana  Constitution,  XI,  1,  2 
11-2  Classification  and  organization  of 

cities  and  towns  (see  IB-2a  for  11-3) 

b.  Alternative  Governmental  Forms 

c.  Powers 

1972   Montana  Constitution,  XI,  4,  6,  7 
11-20  Fire  protection  in  unincorporated  towns  - 
fire  wardens,  companies  and  districts 

d.  Boundary  Changes 

4.  Cities 

a.  Classes 

1972   Montana  Constitution,  XI,  1,  2 
11-2   Classification  and  organization  of 

cities  and  towns 
11-3   Changes  in  classification  of  cities 

and  towns 

b.  Alternative  Governmental  Forms 

11-31    Commission  form  of  government  (index  only) 
11-32    Commission  -  manager  form  of  government 

(index  only) 
11-33    Commission  -  manager  form  of  government 

(continued)  (index  only) 


IB-4.      Cities    (Continued) 

c.  Powers 

1972   Montana  Constitution,  XI,  4,  6,  7 
11-1   General  powers  of  cities  and  towns 
11-7   Officers  and  elections  (index  only) 
11-8   Executive  powers  -  mayor  -  clerk  - 

treasurer  -  chief  of  police  and 

attorney  (index  only) 
11-9   Powers  of  city  and  town  councils 

(continued)  (index  only) 
11-10  Powers  of  city  and  town  councils 

(continued)  (index  only) 
11-14  Budget  system  for  cities  and  towns 

(index  only) 

d.  Boundary  Changes 

11-5    Alteration  of  boundaries,  exclusion 
and  inclusion  of  territory  (note: 
only  applies  to  a  city  population 
between  20,000  and  35,000.) 

5.   Joint  Exercise  of  Governmental  Powers 

1972  Montana  Constitution,  XI,  3,  5,  8 

11-34       City  and  county  consolidated  government 

(index  only) 
11-44        Inter-local  cooperation  commission  - 

improvement  of  essential  local  government 

services 
16-49        Inter-local  cooperation 
16-51       Local  government  study  commissions 
82-37       Planning  and  Economic  Development  Act 
82A-901      Department  of  intergovernmental  relations 

(index  only) 
82A-901.1    Department  of  intergovernmental  relations 

(index  only) 
82-4501      Department  of  intergovernmental  relations  - 

examination  duties 


IC.   TRADITIONAL  ZONING  AUTHORITY 

■  1.   Governmental  Units  with  Zoning  Authority 

a.  Counties 

11-38     City  or  city-county  planning  boards 
16-47     Zoning  districts 

b.  Towns 

11-27     Building  regulations  -  zoning  commission 

c.  Unincorporated  Towns 

d.  Cities 

(see  IC-lb) 

2.  Building  Regulations 

(see  IC-lb  and  IC-3) 

35-113    Housing  project  zoning  and  building  law 
compliance 

3.  Zoning  Restrictions  on  Specific  Activities 

a.  Mobile  Homes,  Tourist  Camps  and  Trailer  Courts 

69-21   Building  and  mobile  home  construction 

standards 
69-56   Tourist  campgrounds  and  trailer  courts 

b.  Airport  Zoning 

1-8     Establishment  of  airports  by  counties  and 
cities  -  Municipal  Airports  Act  (index 
only) 

1-9     Municipal  and  regional  airports  (index 
only) 


ID.   LAND  USE  PLANNING  MECHANISMS 

1.  Planning  Commissions 

a.  State 
(see  IB-5) 

b.  Regional 

16-15    County  land  advisory  board 

16-41   County  planning  and  zoning  districts 

c.  Local 

11-5    Planned  Community  Development  Act 
of  1973 

2.  Special  Improvement  or  Use  Districts 

11-22    Special  improvement  districts 

16-16   Rural  improvement  districts 

16-44   Metropolitan  sanitary  and/or  storm  sewer 

systems 
16-45   County  water  and  sewer  districts 
69-40    Refuse  disposal  areas 
69-49    Public  water  supply 
69-50    Subdivisions 
69-59   Water  treatment  plants  and  distribution 

systems 
69-60    Refuse  disposal  districts 

3.  Eminent  Domain 

93-99    Eminent  domain 

4.  Nuisances 

57-1    Nuisances  public  and  private  -  remedies 


ID.   LAND  USE  PLANNING  MECHANISMS  (Continued) 

5.   Special  Planning  Mechanisms:   Parks,  Housing  Authority, 
Industrial  Planning,  Schools 

11-39     Urban  Renewal  Law  (index  only) 
11-41     Industrial  development  projects 

IE.   ENVIRONMENTAL  MAINTENANCE  AND  RESTORATION 

50-10  Strip  mining  and  reclamation 

50-12  Reclamation  of  mined  lands 

50-15  Open  cut  mining 

50-16  Strip  Mine  Siting  Act 

69-39  Air  pollution  control  (index  only) 

69-41  Board  and  department  of  health  and  environmental 

services 

69-48  Water  pollution 

70-8  Utility  Siting  Act 


INTRODUCTION 


The  Titles  of  the  Revised  Codes  of  Montana  Are 
Arranged  and  Numbered  as  Follows   * 


Volume  1 

Part  1 

3. 

Agriculture,  Horticulture  and 

Constitutions,  Documents,  and 

Dairying 

Preliminary  Laws 

4. 

Alcoholic  Beverages 

Tabic  of  Corresponding  Code 

5. 

Banks  and  Banking 

i 

Sections 

6. 

Bonds  and  Undertakings 

Tabic  of  Session  Laws 

7. 

Building  and  Loan  Associations 

8. 

Carriers  and  Carriage 

Part  2 

9. 

Cemeteries 

1. 

Aeronautics 

10. 

Children  and  Child  "Welfare 

2. 

Agency 

*    11. 

Cities  and  Towns 

Volume  2 

Part  1 

19. 

Definitions  and  General 

12. 

Codes  and  Laws 

Provisions 

13. 

Contracts 

20. 

Deposit 

14. 

Co-operatives 

21. 

Divorce 

15. 

Corporations 

22. 

Dower 

*  16. 

Counties 

23. 

Elections 

24. 

Electric  Lines  Construction 

Part  2 

25. 

Fees  and  Salaries 

17. 

Damages  and  Relief 

26. 

Fish  and  Game 

18. 

Debtor  and  Creditor 

27. 

Food  and  Drugs 

Volume  3 


Part  1 

Part  2 

28. 

Forests  and  Forestry 

41. 

Labor 

29. 

Fraudulent  Conveyances 

42. 

Landlord  and  Tenant — Hiring 

30. 

Guaranty,  Indemnity  and 

43. 

Legislature  and  Enactment  of 

Suretyship 

Laws 

31. 

Highway  Patrol 

44. 

Libraries 

32. 

Highways,  Bridges  and  Ferries 

45. 

Liens 

33. 

Homesteads 

46. 

Livestock 

34. 

Hotels 

47. 

Loans 

35. 

Housing 

48. 

Marriage 

36. 

Husband  and  Wife 

49. 

Maxims  of  Jurisprudence 

37. 

Initiative  and  Referendum 

50. 

Mines  and  Mining 

38. 

Insane  and  Feeble-Minded 

51. 

Monopolies 

39. 

Instruments,  Acknowledgment 

52. 

Mortgages 

and  Proof 

53. 

Motor  Vehicles 

40. 

Insurance  and  Insurance 

54. 

Narcotic  Drugs 

Companies 

55. 

Negotiable  Instruments 

*NOTE:   Montana  titles  indicated  by  a  *  are  included 
in  this  index. 


The  Titles  of  the  Revised  Codes  of  Montana  Are 
Arranged  and  Numbered  as  Follows 


Volume  4 


Part  1 

56.  Notaries  ami  Commissioners  of 
Deeds 

57.  Nuisances 

58.  Obligations 

59.  Ofliccs  and  Officers 
CO.  Oil  and  Gas 

61.  Parent  and  Child 

62.  Parks  and  Public  Recreation 

63.  Partnership 

64.  Persons  and  Personal  Rights 

65.  Pledges  and  Trust  Receipts 

66.  Professions  and  Occupations 


67.  Property 

68.  Public  Employees'  Retirement 
Act 

*  69.   Public  Health  and  Safety 

Part  2 

70.  Public  Utilities 

71.  Public  Welfare  and  Relief 

72.  Railroads 

73.  Recording  Transfers 

74.  Sales  and  Exchange 

*  75.  Schools 


Volume  5 


Part  1 

76.  Soil  and  "Water  Conservation 

77.  Soldiers,  Sailors  and  Military 
Affairs 

78.  State  Capitol 

79.  State  Finance 

80.  State  Institutions 

81.  State  Lands 


82.  State  Officers,  Boards  and 
Departments 

82A.  State  Reorganization  of 
Executive  Branch 

83.  Stale  Sovereignty  and 
Jurisdiction 


Part  2 


84.      Taxation 


Volume  6 


85. 

86. 

87. 

87A. 

88. 

89. 


Part  1  90. 

Trade-Marks  and  Trade 
Practices 
Trusts  and  Uses 

Unemployment  Compensation         91. 
Uniform  Commercial  Code 
Warehouses  and  Storage  92. 

Waters  and  Irrigation 


Weights — Measures  and  Grades 
— Time — Money 

Part  2 
Wills,  Succession,  Probate  and 
Guardianship 
Workmen's  Compensation  Act 


*     93.    Civil  Procedure 

94.  Criminal  Code 

95.  Code  of  Criminal  Procedure 

General  Index  , 


Volume  7 
Volume  8 

Volume  9 


Title  11 
CITIES  AND  TOWNS 


Outline            Montana  statute 
Cross-reference    by  chapter 


1  General  powers  of  cities  and  towns 

2  Classification  and  organization  of  cities  & 

towns 

3  Changes  in  classification  of  cities  &  towns 

4  Additions  of  platted  tracts  to  cities  &  towns 

5  Alteration  of  boundaries,  exclusion  and  inclusion 

of  territory 

7  Officers  and  elections 

8  Executive  powers 

9  Powers  of  city  and  town  councils 

10   Powers  of  city  and  town  councils  (con.) 

14   Budget  system  for  cities  and  towns 

16   Judicial  powers  -  police  courts 

20   Fire  protection  in  unincorporated  towns 

22   Special  improvement  districts 

27   Building  regulations  -  zoning  commission 

29  Entry  townsites  on  public  domain  for  incorporated 

cities  and  towns  ' 

30  Entry  townsites  on  public  domain  for  unincorporated 

cities  and  towns 

31  Commission  form  of  government 

32  Commission-manager  form  of  government 

33  Commission  manager  form  of  government  (con.) 

34  City  and  county  consolidated  government 

35  City  and  county  consolidated  government (con. ) 

38  City  or  city-county  planning  boards 

39  Urban  renewal  law 

41   Industrial  development  projects 

44   Interlocal  co-operation  commission  -  improvement 
of  essential  local  governmental  services 


CHAPTER  1 

GENERAL  POWERS  OF  CITIES  AND  TOWNS 

Soction  11-101.  General  powers. 

11-102.  Distribution  of  powers  of  cities. 

11-103.  Distribution  of  powers  of  towns. 

11-104.  City  or  town,  how  named,  general_corpornte_powers.. 


CHAPTER  2 

CLASSIFICATION  AND  ORGANIZATION  OF  CITIES  AND  TOWNS 

Section    11-201.  Cities  and  towns  classified. 

11-202.  Basis  of  classification. 

11-203.  Organization  of  cities  and  towns — petition  and  census. 

11-204.  Election — how  conducted. 

11-205.  First  election  for  officers. 

11-20G.  Officers  elected  and  conduct  of  election. 

11-207.  Existing  cities  reorganized  hereunder. 

11-203.  Such  cities  become  cities  of  tho  first  or  second  class  or  towns. 

11-209.  Old  officers  continue  in  oiiice — election. 

11-210.  Effect  of  reorganization  of  cities  and  towns  hereunder. 


CHAPTER  3 

CHANGES  IN  CLASSIFICATION  OF  CITIES  AND  TOWNS 

Section    11-301.  Proceedings  for  advancement  and  census. 

11-302.  Resolution  declaring  the  advancement. 

11-303.  New  officers — election. 

11-304.  Old  ordinances,  etc.,  remain  in  force  until  repealed. 

11-305.  Cities  may  be  reduced  in  class — proceedings. 

11-300.  Disincorpnration  of  city  or  town — proceeding. 

11-307.  Duty  of  county  clerk  and  city  or  town  treasurer — property  and  money 


CHAPTER  4 
ADDITIONS  OF  PLATTED  TRACTS  TO  CITIES  AND  TOWNS 

Section    11-401.     Additions  to  cities  or  towns. 
11-402.     Additions,  how  made. 
11-403.     Extension  of  boundaries  to  include  contiguous  platted   tracts  or  other 

parcels  of  land. 
11-404.     Land,  when  deemed  contiguous. 
11-405.     Election  on  the  fjnost ion  of  annexation. 


CHAPTER  5 
ALTERATION  OF  BOUNDARIES,  EXCLUSION  AND  INCLUSION  OF  TERRITORY 

Section   11-501.     Alteration  of  boundaries  of  cities  and  towns — exclusion  of  portion. 

11-502.  Petition — contents — notice — consideration  of  communications — action  of 
council — meaning  of  terms  "contiguous"  and  "adjacent." 

11-503.     Resolution  and  map  to  be  filed — effective  date  of  resolution. 

11-501.     Liability  of  excluded  territory  for  existing  indebtedness. 

11-5P5.  Jurisdiction  of  city  or  town  for  levying  tax  to  pay  existing  indebt- 
edness. 

11-50C.  Alteration  of  boundaries  of  cities  and  towns — inclusion  of  territory — 
petition  and  election. 

11-507.  Submission  of  quest  ion  of  annexatiou — election,  how  conducted  and 
,  returned — annexation,  when  complete. 

11-508.     Territory  which  may  not  be  annexed. 

11-50P.     Lands  used  for  certain  purposes  may  not  bo  nnnexed. 

11-510.  Act  not  npplicabln  to  cities  of  less  than  20,000  and  not  moro  thun 
35,000  population. 

11-511.  Contiguous  land  owned  by  government — desire  for  annexation — pro- 
cedure. 

11-512.     Lund  deemed  contiguous. 

11-5)3.     Validation  of  prior  annexations  of  government  land. 


CHAPTER  6 
PLATS  OF  CITIES  AND  TOWNS  AND  ADDITIONS  THERETO 

Section   11-601.    Tints  and  surveys  to  be  made  and  recorded. 

11-002.     What  plat  must  contain. 

11-003.     Survey — by  whom  to  be  made  and  what  to  contain. 

11-604.     Further  requirements  ns  to  survey. 

11-005.     Certificate  of  surveyor. 

11-C0C.     Certificate  of  dedication  and  form. 

11-C07.  Abstract  of  title — lelease  of  mortgage  or  other  lien — inclusion  of 
rclcaso  and  judgment  in  abstract — provision  for  consent  in  lieu  of 
release  of  mortgages  or  other  liens. 

11-608.  Plat  to  be  prepared  in  duplicate — approval  of  same  by  municipal  coun- 
cil or  county  commissioners — filing  and  recording. 

11-609.     Plats  must  be  made  on  mounted  drawing  paper,  filed  and  recorded. 

11-610.     No  lots  to  be  sold  until  plat  recorded — penalty. 

11-611.     Donations  or  grants  on  a  plat  has  the  effect  of  a  deed. 

11-612.     New  survey  and  plat  may  be  ordered. 

11-613.     Form  of  plat  may  be  prescribed  by  ordinance. 

11-614.  Small  and  irregularly  shaped  tracts  must  be  platted,  surveyed  and  certi- 
fied before  sale. 

11-614.1.  Approval  of  plats  before  filing — by  whom  to  be  done. 

11-615.     Penalty  for  violation  of  law. 

11-616.     Vacation  of  recorded  plat. 


11-701  CITIES  AND  TOWNS 

V.' 

CHAPTER  7 
OFFICERS  AND  ELECTIONS 

Section  11-701.  Officers  of  city  of  the  first  class. 

11-702.     Officers  of  city  of  second  and  third  classes. 

11-703.     Officers  of  towns.  , 

11-704.     Repealed. 

11-705.  Council  has  power  to  abolish  office. 

11-706.  Power  to  consolidate  offices. 

11-707.  City  or  town  to  be  divided  into  wards. 

11-70S.  Division  of  cities  and  towns  into  wards. 

11-700.  Biennial  elections  in  cities  and  towns — terms  of  office. 

11-710.  Qualification  of  mayor. 

11-711.  Terms  of  aldermen — how  decided. 

11-712.  Terms  of  office — when  to  begin. 

11-713.  Who  eligible. 

11-714.  Qualification  of  aldermen. 

11-715.  Registration  of  electors. 

11-716.  Qualifications  of  electors. 

11-717.  Election  judges  and  clerks — voting  places. 

11-718.  Canvass — when  and  how  made. 

11-710.  Oath  and  bonds — vacancy. 

11-720.  When  duties  of  office  begin. 

11-721.  Vacancies — how  filled — removal  of  officer. 

11-722.  Repealed. 

11-723.  Repealed. 

11-724.  Salaries  must  bo  fixed. 

11-725.  Salaries  and  qualifications  of  mayor  and  aldermen. 

11-726.  Salaries  of  police  judges. 

11-727.  Compensation  of  justices  of  the  peace  acting  as  polico  iudcrc. 

11-723.  Salary  of  city  treasurer. 

11-739.  Salary  of  citv  attorney. 

11-730.  Salary  of  chief  of  police. 

11-731.  Salary  of  city  or  town  clerk. 

11-732.  Salary  must  not  be  increased  or  diminished  during  term. 

11-733.  Constitutional  oath  of  office  must  be  taken. 

11-734.  Duties  and  compensation  of  other  officers. 


CHAPTER  8 

EXECUTIVE  POWERS-MAYOR-CLERK-TREASURER-CJUEF  OP  POLICE 
^^  AND  ATTORNEY 

Baetioa  11-S01.  Executive  oficers. 

H-S02.  Powers  of  mayor. 

11-S03.  Mayor  to  preside,  sign  warrants,  etc 

11-804.  Council  to  elect  president.  .     . 

11-805.  Duties  of  clerk. 

11-806.  Financial  statement  of  city  or  town — contents — copies,  to  whom  fur- 
nished. 

11-807.  Duties  of  city  treasurer. 

11-803.  Transfer  of  municipal  funds— how  niade.  ».  -   .. 

11-S09.  Cities  may  close  inactive  accounts,  when. 

11-810.  Duties  of'chie:  of  police. 

11-811.  Qualifications,  term  of  office  and  duties  of  city  attorney. 


CHAPTER 9 

POWERS  OF  CITY  AN'D  TOWN  COUNCILS 

Section  11-901.  Powers  of  city  councils.  •  - 

11-902.  Levy  and  collection  of  taxes. 

11-903.  Licenses — requirements. 

11-904.  Issuir.g  licenses. 

11-905.  Building  or  hiring  and  lighting  and  heating  buildings  for  municipal 

purposes. 

11-906.  Streets,  alleys,  sidewalks,  parks  and  public  grounds. 

11-907.  City  council  may  change  street  names  or  numbers. 

11-90S.  Plat  and  filing. 

11-909.  Lighting   and   cleaning   streets — regulation    of   sidewalks — removal   of 

offensive  material  from  public  ways  and  grounds — tax  levy. 

11-910.  Regulation  of  public  ways  and  grounds — obstructions  to  be  prevented. 

11-911.  Trade  and  sales  on  public  ways  and  grounds. 

11-912.  Speed  regulation. 

11-913.  Railroads — regulation  of  use  and  speed. 

11-914.  Lighting  of  railroad  tracks — crossings — enforcement  of  requirements. 

11-915.  Street  railroad? — authorization  and  regulation. 

11-916.  Numbering  of  houses  and  lots. 

11-917.  Water  regulation. 

11-918.  Licensing,  taxing  and  regulation. 

11-919.  Records  of  pawn,  secondhand  and  junk  shops,  requirement  of. 

11-920.  Regulation  of  purchases  from  minors  by  pawn,  secondhand  and  junlc 

(hops. 

11-021.  Regulation  of  dances.  ■    ' 

11-922.  Suppression  of  fraud  and  immoral  publications. 

11-923.  Establishment  and  supervision  of  markets. 

11-924.  Inspection  of  foodstuffs. 

11-925.  Weighing,  measuring  and  inspecting.  " 

11-926.  Regulation  of  vaults,  cisterns,  hydrants,  pumps,  sevrcrs  and  gutters. 

11-927.  Prevention  of  and  punishment  for  disturbing  tho  peace. 

11-928.  Limitation  of  combustible   buildings — lire  limits. 

11-929.  Fire  department — alarm — polico  telegraph. 

11-930.  Provision  for  lire  equipment. 

11-931.  Inspection  and  regulation  of  fire  hazards. 

11-932?  Regulation  of  explosives  ami  inilammablc  material. 

11-933.  Bonfires — pyrotechnics — toy  pistols  or  guna — regulation  by  council. 

11-934.  Cruelty  to  animal*. 

11-935.  Abatement  of  ami  regulation  concerning  iiuisnnces.  '    . 

>  11-P3C.  Vagrant*  and  iiu'iiilicaiit.s.  * 

11-937.  Jail— maintaining  and  governing. 
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11-938.    Animals  running  at  large. 

11-939.     Licensing  of  dogs. 

11-940.    Obstructing  streets,  sidewalks  and  public  grounds  to  be  prevented. 

11-911.    Sidewalks — prevention  of  animals  or  vehicles  on — prevention  of  dam- 
age to. 

11-942.     Hitching  of  animals — racing  and  immoderate  driving. 

11-943.    Regulation  of  coasting,  skating,  sliding  and  other  amusements. 

11-944.    Location  of  businesses  and  factories. 

11-945.    Erection  of  poles,  wir?s,  rods  and  cables. 

11-946.    Boards  of  health. 

11-947.    Detention  hospitals. 

11-948.    Cemeteries. 

11-949.    Ouiccrs'  and  employees'  Jutie*  and  compensation. 

11-950.    Penalties  tor  violations  of  ordinances — limitations. 

11-951.     Poll  tax — limitation  on  amount — work  for  failure  to  pay. 

11-952.    Partition  fence  and  party  wall  regulation. 

11-953.    Construction  specification — fire  escapes. 

11-954.    Use  of  couuty  jaij. 

11-955.     Workhouse — construction  authorized — use. 

11-956.    Licensing  of  vehicles  and  carriages — rates. 

21-957.    Fire  hazardous  manufactories — firearms — concealed  weapons. 

11-958.    Weights  and  measures — sealer. 

11-959.    Inspection  and  measuring  of  building  materials. 
11-960.    Arrest  of  persons. 
11-961.    Planting  and  protection  of  trees. 
11-962.    Reports  of  o;:icers  may  be  required. 
11-963.    Sales  of  poisons  and  opium. 

11-964.    Disposal  or  lease  of  citv  prooerty — approval  of  electors,  when  required. 
11-905.    Contracts. 

11-966.    Purposes  for  which  indebtedness  may  be  incurred — limitation — addi- 
tional   indebtedness    for    sower    or    water    system — procuring   water 
supply  and  system — jurisdiction  of  public  works  appurtenances. 
11-967.    Sidewalks,  foot  pavements,  curbs  and  gutters. 
11-9C8.    Granting  of  raiiroad  rights  of  way — regulation  of  railroads — speed — 

flagmen  at  street  crossing!. 
11-969.    Fire  escapes  and  safety  exits. 

11-970.    Grading  of  streets — requirements  for  change  of  grade. 
11-971.    Sprinkling  of  streets  and  public  places. 

11-972.    Location  of  steam  boilers — signs  and  awnings — constructions  from  side- 
walks. 
11-973.    Prizo  Sghts  and  boxing  matches.  > 

11-974.    Requiring  owners  to  repair  dangerously  damaged  structures.       . 
11-975.     Laying  of  gas,  water  and  other  mains. 
11-976.     Public  grounds. 
11-977.    Power  of  condemnation. 

11-978.    Appropriation  of  money  and  payment  of  debts  and  expenses. 
11-979.     Census  may  be  taken. 
11-930.     Printing  contract. 
11-DS1.     Securing  water  supply. 

11-9S2.    Creation  of  special  improvement  districts — assessments — expenses  pay- 
able in  warrants — interest  on  warrants. 
11-9S3.    Hats  and  bonnet;  in  theaters  and  public  amusement  places. 
11-934.     Ditches,  drains  and  dumes  in  city  or  town. 
11-9S5.    Noxious  weed  extermination — tax.  r- 

11-9S6.    Acquisition  of  landing  field*  and  parking  areas — jurisdiction. 
11-937.    Power  to  license  and  regulate  soft  drink  establishments  and  pool  and 

billiard  halls. 
11-9S3.    Power  of  cities  and  towns  to  acquire  natural  gas  and  distributing  sys- 
tem therefor. 
11-989.    Inspection  and  measurement  of  gas  and  electricity. 


*% 

CHAPTER  10 
POWERS  OF  CITY  AND  TOWN'  COUNCILS  (continued) 

8cction  11-1001.  Authorization  of  cities  and  towns  to  furnish  water  to  industries  and 
to  persons  without  city  limits — rates — penalty  for  violations. 

11-1002.  Regulation  or."  motor  vehicles  and  their  speed. 

11-1003.  "Motor  vehicles "'  denned. 

11-1001.  Organized  cities  and  towns  authorized  to  take  by  gift,  donation,  de- 
vise, etc. 

11-1005.  Who  uiny  make  cift.  donation,  or  grant — property  included  therein — 
bow  used  and  administered. 

11-1000.  Pulilic  bodies'  and  institutions'  authority  to  receive  property  by  gifts. 

11-1007.  Applicable  provisions. 

11-100S.  Public  baths. 

11-1009.  Power  to  maintain  and  regulate. 

11-1010.  Certain  cities  may  provide  public  band  concerts. 

11-1011.  Tax  levy  for  hanii  concerts. 

11-1012.  What  constitutes  a  quorum. 

11-1013.  Council  may  prescribe  rules. 

11-1014.  Ayes  and  noes  must  be  called,  and  a  majority  elects. 

11-1015.  Parking  miters  in  cities  or  towns  of  2..1U0  population  or  less. 

11-1016.  Referendum  on  parkin™  meters  required  before  ordinance. 

11-1017.  Existing  meters  and  ordinances  uuulTcctcd. 


CHAPTER  11 

ORDINANCES—  INITIATIVE  AND  REFERENDUM 

Section  11-1101.  Style  of  ordinance. 

11-1102.  Ordinances — how  prepared. 

11-1103.  Certain  ordinances  validated. 

11-1104.  Initiative  in  cities — petition. 

11-1105.  Submission  of  question  at  regular  election. 

11-1105.  No  ordinance  to  be  criective  untii  thirty  days  after  passage. 

11-1107.  Referendum  petition. 

11-1103.  Referendum  to  be  had  at  regular  election. 

11-1109.  Special  election  may  be  ordered. 

11-1110.  Proclamation  of  election. 

11-1111.  Ballots  and  method  of  voting. 

11-1112.  Qualifications  of  voters.  i 

11-1113.  Forms  of  petitions  and  conduct  of  proceedings. 

11-1114.  Applicability  of  referendum  provisions. 


CHAPTER  14 
BUDGET  SYSTEM  FOR  CITIES  AND  TOWNS 

Section   11-1401.     Municipal  budget  law — application — definitions. 
11-1402.     Fiscal  year  dclined. 
11-1403.    Estimates  of  revenues  and  disbursements  to  be  filed  by  officers — forms 

—penalty  tor  failure  to  tile. 
11-1404.     Tabulation  by  clerk  of  expenditure  program — classifications,  items  in- 
cluded in. 
11-1405.     Consideration  of  budget  by  council — notice  of  budget  meeting. 

11-1406.     Hearings  on  budget — adoption — fixing  of  tax  levy. 

11-1407.     Budget  appropriations  and  outstanding  warrants. 

11-1403.  Appropria::o:is — transrers  among  appropriations — use  of  borrowed 
money — liabilities  tor  expenditures  in  excess  of  budget. 

11-1409.  Emergency  expenditures — notice  ar.d  hearing — objectior.3  by  taxpay- 
ers— appeal — notice  and  hearing  dispensed  with  in  extreme  cases — 
emergency  warrants — tax  levy — lapse  of  appropriations. 

11-1410.  Clerk's  report  of  expenditures  and  liabilities  against  budget  appropri- 
ations, receipts  from  taxes  and  other  sources. 

11-1411.  State  examiner  to  make  rules  and  regulations  for  carrying  out  act — 
accounting  systems. 

11-1412.     Construction  of  act. 

11-1413.    Violation  of  act  constitutes  misdemeanor. 


••;.-.  •       CHAPTER  15  ..".-•        : 

JUDGMENTS-RESPONSIBILITY  FOR  DAMAGES  BY  RIOTS 

S«tion  11-1501.    Judgments  against  cities  and  towns—  mode  of  payment 
11-1502.     Judgment  may  be  funded'. 
11-1503.    Cities  and  towns  responsible  for  damages  by  niobs  and  riots 


•    CHAPTER  16  .  .     • 

JUDICIAL  POWERS-POLICE  COURTS 
Sect...  ll.icoi.    Police  court  established. 

11-I603"    *Juri3f!!cti0D  of  police  courts. 

Z'    ?S:°n  ^  Vi°'ati0a  ^  °rdiDanC"'  ""  *"  "d  «**-  >*■ 
11  1?$'    ^^^"anotnet. 

21  X  JSSlSg  "^-^ions-proceedings  in. 

21-1607  P,„^        C     "  cnnu:laI  actions. 

11-160?  E,occeJ,nS."«  "'  Civil  actions. 

11-1603.  Prosecution  bv  citv  nttorn«v 

CHAPTER  17 
MUNICIPAL  COURTS       •■ 

Section  11-170L    Municipal  courts— cities  where  creation  authorized— adoption  of  pro- 
visions concerning.  r 

11-1702.     Jurisdiction. 

11-1703.    Election  of  judges — term  of  office. 

11-1704.     Qualiiications  and  salary. 

11-1705.    Courtroom  and  supplies! 

11-1700.     Clerk— records— seal. 

11-1707.     OCicers. 

11-170S.    Sessions  of  the  court. 
»  21-1709.    Actions— hou  commenced — pleadings. 

11-1710.    Summons — time  for  answer. 
11-1711.    Practice— renlv. 
11-1712.     Judgments.   "  ' 
11-1713.     Disqualilication  of  judecs. 
11-1714.     Costs.  ** 

21-1715.    Jury  trial. 
11-1716.    Police  judgo  abolished. 
11-1717.     Appeals. 
11-1718.    Fees. 

11-1719.    Ccncral  powers  of  judge. 
11-1720.    Termination  of  ouice  of  polico  judge. 


CHAPTER  20 

TIKE  PROTECTION'  IN  UNINCORPORATED  TOWNS— FIRE  WARDENS, 
COMPANIES  AND  DISTRICTS 

Section  11-2001.  Appointment  of  and  duties  of  Sre  warden. 

11-2002.  Removal  of  dangerous  chimneys,  etc. — penalty. 

11-2003.  Fire  companies — how  organized. 

11-2004.  Elect  otliccrs,  make  bylaws,  exempt  riremen. 

11-2005.  County  clerk  may  issue  exempt  certificates.  * 

11-2006.  Seal  and  record  of  membership. 

11-2007.  Duties  of  chief. 

11-2003.  Eire   protection  —  creation   of    fire    districts  —  contracts  with    cities, 

towus  ami  private  service — dissolution  and  change  of  boundaries. 

11-2009.  Unconstitutional. 

11-2010.  Trustees  of  lire  districts — mutual  aid  agreements. 
11-2011  to  11-2019.     Repealed. 

11-2020.  Volunteer  Firemen's  Compensation  Act. 

11-2021.  Repealed. 

11-2022.  Disability,  death,  insurance  and  pension  benefits. 

11-2023.  Qualiiication  for  compensation. 

11-2024.  Claim    for    compensation — eoutents — filing — limitation    on    time    for 

filing — addition  of  name  to  pension  list. 

11-202j.  Payment  of  claim — hcneiiri.irii-s  of  decedent. 

11-202C.  Administration  uf  act. 


CHAPTER  22 

•  8PECIAL  IMPROVEMENT  DISTRICTS 

i 

I    Section   11-2201.  Special  improvements — powers  of  city  council. 

11-2202.  Special  improvement  districts — placing  vrircs  underground — cost  per 
!  lineal  foot. 

•  11-2203.  Connections  with  water  and  gas  pines. 
11-2204.  Resolution  of  intention — notice — materials. 

11-2205.  Assessment  of  extended  district  including  lots  not  fronting  on  im- 
|  provement. 

11-2206.     Protests  against  proposed  work. 

11-2207.    Jurisdiction  to  order  proposed  improvements. 

11-2203.     Su:liciency  of  desenptiou  after  resolution  of  intention. 

11-2209.     Eid  for  work  and  award  of  contract. 

11-2210.     Contract  by  owner  to  do  work. 

11-2211.     Reletting  contract  after  default  of  contractor. 

11-2212.     Default  of  contractor — reletting  of  work. 

11-2213.     Bond  of  contractor. 

11-2214.     Methods  of  payments  of  improvements. 

11-2214.1. Authorization  to  issue  bonds  by  improvement  district  formed  for 
pedestrian  malls  or  fwT-strcct  parking. 

11-2214.2.  Assessments    and    bonds   for   pedestrian   malls' or   off-street   parking. 

11-2214.3.  Certitication  of  unpaid  assessments — payments  by  installments — in- 
terest— and  payments  in  advance  for  pedestrian  malls  and  off- 
street  park  in  j. 

11-2214.4. Improvement  districts  for  providing  off-street  parking  facilities — 
providing  for  the  leasing  of  real  property  therefor,  and  for  the 
improvement  thereof. 

11-2214.5. Special  provisions  relating  to  improvement  districts  for  off-street 
parking  purposes. 

11-2215.     Including  and  assessing   unplatted   lands  in   improvement  district. 

11-221C.     Sewer  systems. 

11-2217.  Cities  aud  towns  May  establish  sewage  treatment  and  disposal  plants 
and  systems  and  water  supply  and  distribution  systems. 

11-2218.     May   issue   revenue    honds — -.inking  -fund — refunding   revenue   bonds. 

11-2219.     Rates  aud  charges  for  services. 

11-22211.     Income  to  be  k«-pt  separately. 

11-2220.1.  Powers  and  duties  nf  public  service  commission  unaffected. 

11-2221.  Covenants  with  holders  of  bonds — users  of  system  must  pay  for 
service — no  tax  liability  incurred— registration  of  bonds.  , 
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CHAPTER  27 
BUILDING  REGULATIONS— ZONING  COMMISSION 

Section   11-2701.  Building  restrictions  by  cities  and  towns  authorized. 

11-2702.  Districts  for  effecting  building  restrictions.  j 

11-2703.  Purposes  of  act.  ; 

11-2704.  Method  of  procedure. 

11-2705.  Changes. 

11-2706.  Zoning  commission. 

11-2707.  Board  of  adjustment. 

11-270S.  Enforcement  and  remedies. 

11-2709.  Conflict  with  other  laws. 

11-2710.  Repealed. 


CHAPTER  2S 

VACATION  AND  ABANDONMENT  OP  STREETS,  PARKS  AND  TOWNSITES 

Section   11-2S01.     Discontinuation  of  streets — procedure. 
11-2802.     Notice  must  bo  given. 

11-2803.     Vacation  of  plats  in  abandoned  townsites. 

11-2804.     Validating  orders  of  county  commissioners  vacating  plats— orders  va- 
cating lots,  streets,  etc. 
11-2805.     Vacation  of  parks,  boulevards  and  public  places  in  unincorporated 
towns. 


CHAPTER  29 

ENTRY  TOWNSITES  ON  PUBLIC  DOMAIN  FOR  INCORPORATED 
CITIES  AND  TOWNS 

Section  11-2901.  Council  to  enter  land  in  United  States  land  office. 

11-2902.  Filing  approved  plat. 

11-2903.  Survey. 

11-2904.  Plat  must  be  made  in  duplicate — contents. 

11-2905.  Notice  of  survey. 

11-2900.  What  dedicated' to  public  use. 

11-2907.  What  plat  must  show. 

11-2908.  Assessment  to  pay  expenses. 

11-2909.  Claims  for  lands.' 

11-2910.  Deficit  in  expenses — mode  of  collection. 

11-2911.  Deed  to  be  given  after  six  months — adverse  claims. 

11-2912.  Mining  claims. 

11-2913.  Settlement  of  adverse  claims. 

11-2914.  Notice  of  tiling  plat. 

11-2915.  Sale  of  delinquent  lands. 

11-291C.  Redemption. 

11-2917.  Unclaimed  lands. 

'11-2918.  School  lots. 

11-2919.  Payment  of  expenses— disposition  of  surplus  moneys. 

11-2920.  Informality  not  to  invalidate.  ' 

11-2921.  City  or  townsite  on  school  lands. 

CHAPTER  30 

'       ENTRY  TOWNSITES  OX  PUBLIC  DOMAIN  FOR  UNINCORPORATED 

CITIES  AND  TOWNS 

Section   11-3001.  District  judge  to  enter  at  land  office. 

11-3002.  Estimate  of  expenses. 

11-3003.  Survey  of  lands. 

11-3004.  Plats  as  public  records — contents  of  plats. 

11-3005.  Notice  of  survey  to  be  given. 

11-3006.  What  dedicated  to  public  use. 

11-3007.  What  plat  must  show. 

11-3008.  Assessment  for  expenses. 

11-3009.  Disposition  of  surplus  funds. 

11-3010.  Claimants  to  make  allidavits. 

11-3011.  Additional  assessments  to  pay  expenses. 

11-3012.  Deeds  to  be  delivered  in  six  months — adverse  claims. 

11-3013.  Mining  claims.  , 

11-3014.  Adverse  claims — actions  for  possession. 

11-3015.  Notice  of  tiling  plat. 

11-3010.  Salt  of  delinquent  lands. 

11-3017.  Redemption. 

11-3013.  Laying  out  and  sale  of  unoccupied  or  unclaimed  lands. 

11-301'J.  School  lots. 

11-3020.  Vacancy  in  office  of  judge. 

11-3021.  Clerical' work  must  lie  performed  by  clerk  of  district  court. 

11-3022.  Accounts  of  judge. 

11-3023.  Deposit  of  books  with  county  clerk. 

11-3024.  Informalities  or   irregularities   not   to   invalidate — legalizing  deeds. 

11-3025.  City  or  townsite  on  srliool  lands. 

11-3026.  District  judge  authorized  to  execute  deeds — procedure. 


CHAPTER  33 
CITY  OR  ClTV-COUNTY  PLANNING  BOARDS 

Section   11-3801.     City  planning  boards  or  city-county  planning  boards  authorized — pur- 
pose of  act. 
11-3S02.     Existence  and  actions  of  existing  boards. 
11-3S03.    Definitions. 
11-3804.     City  planning  board. 
11-3805.     Intention  of  city  to  create  planning  board — county  to  decide  whether 

to  create  city-county  board  or  permit  city  board. 
11-3806.     Member  of  council  to  serve  on  city  planning  board — term — vacancies. 
•  11-3807.     Appointments — certification. 
11-3803.     Citizen  members — qualifications. 
11-3809.    Repealed. 
11-3810.    City-county  planning  boards — members — term  of  officer  members  and 

citizen  members. 
11-3811.     Vacancies. 

11-3812.     Citizen  members  of  city-county  board — qualifications. 
11-3813.     Removal  or*  citizen  appointee. 
11-3814.     County  representative  tor  city  planning  board. 

11-3815.     Representation    of    additional    cities,    towns,    or-  county    on    existing 
v  boards. 

11-3816.     Meetings. 

11-3817.     Special  meetings.  r 

11-3818.     Quorum — official  action. 
11-3819.     Members  not  to  receive  salary. 
11-3820.     Expenses    while    attending    conferences    in    another    city,    county,    or 

state. 
11-3821.    President  and  vice-president. 
11-3822.     Secretary — contracts  for  services. 
11-3S23.     Offices. 
11-3824.     Powers  and  duties. 

11-3825.     Funds  for  operation — tax  levy  authority. 
11-3S2G.     Authority  to  expend  money. 
11-3827.     Power  to   accept  and   use  gifts  and  donations — special   nonreverting 

fund — federal  and  state  aid. 
11-3828.     Master  plan — policies. 

11-3829.     Departments   and  officials  to   supply  information  and   documents  re- 
quested in  connection  with  preparation  of  master  plan. 
11-3830.     Jurisdictional  area.  . 

11-3530.1.  Planning  projects  outside  jurisdictional  area — broad  construction. 
11-3831.     Master  plan — contents. 
Repealed. 

Notice  of  hearing  prior  to  adoption  of  master  plan. 
Resolution  adopting  master  plan  and  recommending 
to  11-3S39.     Kcpealed. 
Adoption  of  muster  plan — policy  and  pattern  of  development. 
Repealed. 

Plats  of  subdivisions — approval  by  planning  board. 
Application  for  approval  of  plat. 

Determination  of  x.-hrtliur  application  for  approval  should  be  granted. 
Regulations  governing  procedure  for  application  or  approval  of  plats. 
Approval  or  disapproval  of  application  for  plat. 
Fees. 


11-3S32. 
11-3333. 
11-3834. 
11-3835 
11-3840. 
11-3841. 
11-3842. 
11-3S43. 
11-3844. 
11-3845. 
11-3S46. 
11-3347. 


ig  ordinance. 


11-3848. 

11-3849. 
11-3830. 
11-3331. 
11-3352. 
11-3853. 


Filing  and  recording  of  plat  involving  lands  covered  bv  master  plan 
and  ordinam-e  without  effect  unless  approved  bv  ritv  council. 

Repealed. 

Repealed. 

Appeals. 

Repealed. 

Act  not  to  prevent  recovery  nnd  use  of  mineral  or  forest  or  ae- 
rjcultural  resources. 


11-3854 
11-3855. 
11-3330  to  11-3S5S.     Repealed 


Repealed. 

Validation  of  prior  zoning  ordinances,  rules  and  re-ulations 

i    11.3<S*.S         »•„...!...]  ° 


CHAPTER  39 


Section 


11-3901. 
11-3902. 
11-3903. 
11-3904. 
11-3905. 
11-3906. 

.  11-3907. 
11-390S. 
11-3D0D. 

11-3910. 
11-3911. 
11-3912. 

11-3913. 
11-3914. 
11-3915. 
11-3916. 
11-3917. 
11-3918. 
11-3919. 
11-3920. 


URBAN  RENEWAL  LAW 

Definitions. 

Findings  ami  declarations  of  necessity. 

Encouragement  of  private  enterprise. 

Workable  program. 

Finding  or  necessity  by  local  governing  body. 

Preparation    and    approval    of    urban    renewal    projects    and    urban 

renewal  plans. 
Powers. 

Eminent  domain. 
Disposal  of  property  in  urban  renewal  area. 

Issuance  of  bonds. 

Bonds  as  legal  investments. 

Property  exempt  from  taxes  and  from  levy  and  sale  by  virtue  of 

an  execution. 
Co-operation  by  public  bodies. 
Title  of  purchaser. 

Exercise  of  powers  in  carrying  out  urban  renewal  project. 
Urban  renewal  agency. 
Prohibition  against  discrimination. 
Interested  public  officials,  commissioners,  or  employees. 
Separabilitv — act  controlling. 
Short  title.' 


Section  11-4001. 
°  11-4002. 

11-4003. 

11-4004. 

11-4005. 

11-4006. 


CHAPTER  40 
OPEN  DITCHES 

Notice   of   mtent   to  provide   lor   y 

Co^«SSation  ditche,  m^ 


Section  11-4101. 
11-4102. 
11-417)3. 
11-4104. 
11-4105. 
11-4100. 
11-4107. 
11-4108. 
11-4109. 
11-4110. 


CHAPTER  41 


INDUSTRIAL  DEVELOPMENT  PROJECTS 


Definition  of  terms. 

(itinera I  municipal  and  county  powers. 

Limited    obligation     lroiul-i— furin    and 

Provisions  far  security  of  bondholders. 

Determination  of  costs — terms  of  lease. 

Refunding  of  bonds. 

Use  of  proceeds  of  bond  sales. 

Taxation  of  projects. 

Powers  cumulative. 

Advice  and  information  by  state  planning  board 


coul  on  t<c— -sale— negotiability, 


CHAPTKR  44— INTERLOCAL  CO  OPERATION  COMMISSION- 
IMPROVEMENT    OF    ESSENTIAL    LOCAL    GOVERNMENTAL    SERVICES 

Section 

11-4401.  Declaration  of  policy  and  purpose. 

11-4102.  Definitions. 

11-4103.  Establishment  of  an  interlocal  co-operation  commission. 

11-4104.  Selection  of  an  interlocal  co-operation  commission. 

11-4405.  Time  of  appointment. 

11-4400.  Meetings  of  commission. 

11-4407.  Vacancies— compensation— open  meet ings— quorum — rules. 

11-440S.  Considerations  in  preparation  of  proposals. 

11-4409.  Comprehensive  program. 

11-4410.  Recommendations  to  implement  program. 

11-1-111.  Consideration  of  property  and  debts. 

11-4112.  Public  hearings  on  proposed  program. 

11-4413.  Procedure  for  making  recommendations. 

11-4414.  Additional  powers  and  duties. 

1 1-4415.  Appropriations. 

11-441C.  Term  of  commission. 


Title  16 


COUNTIES 


Outline          Montana  statute 
Cross-reference   by  chapter 


IB- Id 

5 

IA-1 

6 

IA-1 

7 

IB-lc 

8 

IB-lc 

9 

IB-lc 

10 

IB-lc 

11 

ID-lb 

15 

ID-2 

16 

IB-lc 

19 

ID-lb 

41 

ID-2 

44 

ID-2 

45 

IC-la 

47 

IB-5 

49 

IB-lb 

50 

IB-5 

51 

Creation  of  new  counties  by  petition  &  election 
Transfer  of  records  and  actions  on  creation  of 

new  counties 
Change  of  name  of  counties 

General  powers  and  limitations  upon  counties 
County  commissioners  -  organization  -  meetings  - 

compensation 
General  powers  and  duties  of  county  commissioners 
Special  powers  and  duties  of  county  commissioners 
County  land  advisory  board 
Rural  improvement  districts 
County  budget  system 

County  planning  and  zoning  districts 
Metropolitan  sanitary  and/or  storm  sewer  systems 
County  water  and  sewer  districts 
Zoning  districts 
Interlocal  co-operation 
Alternative  forms  of  county  government 
Local  government  study  commissions 


CHAPTER  5 

(JURATION'  OF  NEW  COUNTIES  BY  PETITION  AND  ELECTION 

Section  16-501.  Creation  of  new  counties — dcbt3  and  assets  prorated — miuimum  area 
and  valuation. 

16-502.  Basis  of  taxation  upon  creation  of  new  county — terms  used  in  law  de- 
fined. 

16-503.     Cities  and  towns  eligible  for  county  seat. 

16-004.  Petition  for  creation  of  new  county — attached  affidavits — notice  and 
bearing. 

10-505.  Duty  of  commissioners  when  findings  justify  new  county — division  into 
township,  road  and  school  districts — change  of  boundaries  of  election 
precincts — election — temporary  county  seat. 

10-500.     Measures  to  be  taken  after  election — officers— effect  of  adverse  vote. 

16-507.     Officers  of  new  county — judicial  district. 

10-50S.     Repealed. 

10-509.     Board  of  county  commissioners  to  be  elected. 

10-510.  Commission  appointed  by  governor  to  adjust  indebtedness  of  old  and 
new  counties. 

16-511.  Determination  of  amount  of  Indebtedness  and  value  of  property — taxa- 
tion. 

16-512.     Compensation  and  expenses  of  commissioners. 

10-513.     Assessment  and  collection  of  taxes. 

10-514.     School  and  road  funds. 

10-515.     Records  and  boolcs — furnishing  and  transcribing. 

16-510.     Transfer  of  pending  actions  in  district  court. 

10-517.     Publication  by  posting  of  notice. 

10-513.     Repealed. 

1G-519.     Misdemeanor  and  malfeasance  in  office. 

16-520.     Repealing  and  saving  clause. 


CHAPTER  6 

TRANSFER  OF  RECORDS  AND  ACTIONS  ON  CREATION  OF  NEW 
COUNTIES— JURY  LISTS 

Section   16-001.     New  counties  entitled  to  records. 

16-002.     County  commissioners  to  have  records  transcribed. 

16-003.     Commissioners'  power  to  contract. 

16-004.     Payment  for  transcribing. 

16-605.     Certificate  of  transcript. 

16-600.     Transcribed  records  to  bo  filed. 

16-607.     Effect  of  transcribed  records. 

10-603.     New  counties — transfer  of  action  affecting  real  estate. 

16-609.     New  counties — jurisdiction  of  court. 

16-610.    New  counties — fees  of  clerk. 

16-611.     Transcript  of  records  when  territory  detached  from  one  municipality 

and  added  to  another. 
16-612.     Apportionment  of  indebtedness  and  credits  -where  territory  is  detached 

and  annexed. 
16-013.     Collection  of  taxes  in  territory  taken  from  ono  municipality  and  added 

to  another. 
16-614.     Transfer  of  records  on  creation  of  new  county. 
16-615.     Preparation  of  list  of  delinquent  taxes  not  heretofore  transcribed  on 

creation  of  new  county. 
16-610.     Notice  to  persons  currently  assessed. 
16-617.     Redemption  when  by  payment  of  original  tax  only. 
10-018.     Duty  of  county  treasurer  of  such  new  county. 
10-019.     Transcription  of  records,  how  made. 
10-020.     Old  county  to  clear  tax  liens — certification. 
10-621.     County    treasurer    and    other    taxing    officials    relieved    from    certain 

liability. 
»     16-022.     Jury  list  for  current  year  in  new  counties. 

10-023.     Duty  of  clerk  of  court  in  tho  old  county  to  certify  jury  list  to  clerk  of 

new  county. 
10-024.     Timo  within  which  jury  list  to  be  mndo  nnd  certified  by  clerks  of  old 

county. 
16-625.     Removal  of  names  from  jury  box  of  old  county. 
16-020.     Duty  of  clerk  of  court  ill  new  county  regarding  jury  lists. 


CHAPTER  8 

GENERAL  POWERS  AND  LIMITATIONS  UPON  COUNTIES 

Section   1G-801.  Every  county  a  body  corporate. 

10-802.  Powers,  how  exercised. 

10-803.  Name  and  designation. 

10-804.  Enumeration  of  powers. 

1G-805.  Restriction  on  loaning  credit. 

10-800.  Restriction  on  temporary  loans. 

1G-S07.  Limit  of  indebtedness. 

10-SOS.  Counties   indebted   beyond   constitutional   limit   may   operate   on    cash 

basis. 

10-809.  Superseded. 

10-810.  Inhabitants  of  county,  compotency  as  jurors  when  county  party. 

10-811.  No  execution  to  issue. 

10-812.  Money  illegally  paid  recovered.  ___ 

CPIAPTER  9 

COUNTY  COMMISSIONERS— ORGANIZATION— MEETINGS— COMPENSATION 

Section   16-901.  Board,  how  composed. 

10-902.  Member  must  be  elector  of  county. 

1G-903.  Vacancy,  how  filled. 

10-904.  Repealed. 

10-905.  Chairman  of  board — administration  of  oaths. 

1G-90G.  Meetings  and  records  to  be  public. 

1G-907.  Clerk. 

10-908.  Duties  of  clerk. 

16-909.  Duties  of  board. 

16-910.  Regular  meetings — extra  sessions.  • 

16-911.  Other  meetings. 

1G-912.  Compensation  of  members  of  board. 


CHAPTER  10 

GENERAL  POWERS  AND  DUTIES  OF  COUNTY  COMMISSIONERS 

Section   1G-1001.     Powers  of  supervision — indemnity  insurance,  premiums. 

1G-10M2.     Division  of  county  into  townships,  .school,  road  and  other  districts — 

parking  regulations. 
1G-1003.     Elections,  powers  concerning. 
1G-1001.     Roads,  ferries,  nnd   bridges. 
1G-100 1.1.  Repealed. 

1G-1005.     Cities  may  use  county  road  equipment — when. 
1G-10O6.     Rooms  for  county  purposes. 
1G-1007.     Obtaining  proper!}-. 
1G-1003.     Superseded. 

16-10USA.  Erection   and    management   of   county   buildings   and   other   improve- 
.„.;ne.nts. 

1G-100SB.  Establishment  of  joint  county  youth  guidance  centers. 

JG-1009.  Sale  of  property. 

1G-1010.  Validation  of  certain  sales  of  property  by  county  commissioners. 

10-1011.  Validation  of  sales  of  property  by  county. 

1G-1012.  Validation  of  sales  of  property  heretofore  made  by  counties. 

1G-1013.  Examination  and  allowance  of  officers'  accounts. 

10-1011.  Accounts  to  be  examined,  settled  and  allowed. 

10-1015.  Taxation. 

1G-101G.  Equalizing  assessments. 

1G-1017.  Direction  of  lawsuits. 

10-1018.  Insurance  of  county  buildings. 

1G-101P.  Licenses. 

1G-1020.  Fixing  of  compensation  of  officers  not  otherwise  provided  for. 

16-1021.  Filling  vacancies  in  county,  township  and  precinct  ofliccs. 

1G1022.  Contract   for   printing   and   supplies. 

1C-1023.  Publication   of  proceedings,   list   of   claims,  financial   statement. 

1G-1024.  Representing  and  management  of  county  property  and  business. 

1G-1025.  Rules  and   enforcement.  > 

1G-102G.  Seal  of  county. 

1G-1027.  Necessary  acts. 

1G-10-S.  Borrowing    money. 

10-1020.  Ponds  for  construction  may  be  issued. 

30-1030.  Lease  of  county  property. 

10-1031.  Garbage  and  ash  collection — tax — rates  in  lieu  of  tax. 

10-1032.  Lease  of  county  property  for  hospital  purposes. 

1G-1033.  Validation   of  county  sales   of   real   property. 

10-1034.  County  membership  in  organizations  authorized. 

10-1035.  Validation  of  county  conveyances  heretofore  made. 

1G-103G.  Lease   of   county   property    for   boarding   home   or   nursing   home    for 

aged  persons. 

1G-1037.  County    construction    and    operation    of    boarding    home    or    nursing 

home  for  aged. 

1G-1038.  Services  provided  at  county  home. 

10-1039.  Joint  hospitals  and  nursing  homes — definition  of  terms. 

1G-1010.  Joint   institutions  authorized. 

1G-10-11.  Contract  for  joint  institution. 


CHAPTER  11 
SPECIAL  POWERS  AND  DUTIES  OE  COUNTY  COMMISSIONERS 

Section    1C-1101.     Records'of  water  users'  associations. 
16-1102.     New  townships,  how  organized. 
10-1103.     Sheriff  to  attend  meetings  when  directed. 
36-1101.     County  commissioners  may  protect  forests. 

16-1105.     Appropriating  money  for  advertising  of  county  products  authorized. 
16-1100.     Limitations  on  appropriations — transmittal  to  department  of  agricul- 
ture, when. 
16-1107.     Transfer  of  funds  to  relief  fund  authorized,  when. 
16-1108.     Countv  commissioners  mav  establish  puhlic  scales. 
16-1109.     Capacity  of  scales. 
16-1110.     Puhlic  weigher. 
10-1111.     Duty  of  public  weigher. 
16-1112.     Rules  and  regulations. 
16-1113.     Ealse  receipts. 
16-1114.     Commissioners  may  grant  right  to  construct  mains  for  gas,  water  and 

other  substances — compensation  for  damages.    . 
16-1115.    Effect  of  act. 

16-1116.     Public  ferries  and  wharves — establishment  and  maintenance  by  coun- 
ties. 
1G-1117.     Public  ferries  and  wharves — acquisition  of  real  property — proviso  ns 

to  incorporated  cities  and  towns. 
16-1118.     Repealed. 

16-1119.     Employment  of  ferrymen — leasing  ferries  and  wharves. 
16-1120.     Rules  and  regulations — posting  rate  of  toll. 
16-1121.     Definition  of  "minerals"  and  "real  property." 

16-1122.     Validation  of  mineral  reservations  heretofore  mndo  by  counties. 
16-1122.1.  Validation  of  mineral  reservations  made  before  19G5. 
1C-1123.     Rewards  by  county  commissioners  for  apprehension  of  criminals. 
10-1121.     Employment  of  stock  inspector  by  county  commissioners. 
16-1125.     Secrecy  to  be  maintained  regarding  employment  of  stock  inspector. 
16-1126.     Special  counsel — acting  county  attorney. 
16-1127.     Repealed. 
16-1 12S.    Repealed. 

16-1129.     Construction  of  auto  pass  not  to  deprive  legal  fenoc'of  character. 
16-1130.     Extension  work  in  agriculture  and   home  economics — county  commis- 
sioners may  appropriate  money  for. 
16-1131.     Counties   authorized   to  deed   land   for   park   to  state,  city,  town,  or 

United  States — reversion  of   title. 
16-1132.     Exchanging  tax  deed  land  for  United  States  land  authorized. 
16-1133.     Disposal  of  timber  acquired  by  counties. 
16-1131.     Sale  of  land  and  timber  acquired. 

16-1135.  Convcyanco  to  United  States — effect — notice  not  required — expenses. 
16-1136.  Cour.ty  commissioners  may  erect  market  houses  and  establish  markets. 
16-1137.     Acquisition  of  property  for  establishment  and  maintenance  of  public 

markets. 
16-113S.     County  auditor  or  county  clerk  to  act  as  mnrkot  master — powers  and 

duties. 
16-1139.     Five  per  centum  of  gross  sales  to  be  paid  to  county — county  market 

fund — penalty  for  refusal  to  pay. 
16-1140.     When  market  shall  be  open — publication  of  rules  and  regulations  and 

notice  of  market  days. 
16-1141.     Expense   of  establishing  and   maintaining   public   market — how   paid. 
16-1112.     Purchase  of  products  for  resale  or  speculation  prohibited. 
16-1113  to  10-1148.     Repealed. 

16-1119.     Destruction  of  insect  pests  by  county  commissioners. 
161150.     Compensation  of  appointees — manner  of  payment. 
16-1151.     Purchase  of  poison  and  equipment — manner  of  payment. 
16-1152.     Tax  levy  for  payment  of  warrants. 
16-1153.    "Insect 'pest''  defined. 
16-1151.     Lease*  of  county   fairgrounds  and   buildings,  power  of  commissioners 

concerning. 
10-1155.     Disposal  of  moneys  received. 
1G-1136.     Board  to  provide  appliances  for  holding  elections  and  allow  expenses. 


SPECIAL  POWERS  OF  COUNTY  COMMISSIONERS 

16-1157.  Issuance  of  certificates  of  election  as  board  of  canvassora. 

10-1153.  Power  to  require  attendance  of  witnesses. 

1G-1159.  Examination  of  witnesses. 

16-1100.  Officers  and  witnesses  not  to  be  prepaid. 

1G-11C1.  Liability  on  official  bond  of  commissioner. 

10-1102.  Employment  of  persons  to  administer  relief  received  from  federal 
agencies. 

1G-11G3.  County  commissioners  may  accept  museums,  etc. 

10-1104.  Tax  levy  for  support  of  museums. 

10-1105.  Hoard  of  trustees  for  museums — appointment  and  duties. 

10-1100.  Public  dance  regulation — definitions. 

10-1107.  License  for  public  dance. 

16-110S.  County  commissioners  to  fix  dance  hall  license  fees. 

10-1109.  Immoral  or  suggestive  dancing  prohibited — lights  required. 

16-1170.  Rules  and  regulations  for  public  dances  to  bo  made  by  county  com- 
missioners— oOicers'  duty. 

10-1171.  Application  for  and  issuance  of  license — display  of  license  required. 

10-1172.  Commissioners  may  revoke  license — grounds  for  revocation. 

10-1173.  Enforcement  of  provisions  concerning  public  dances. 

10-1171.  Violations  and  penalty. 

10-1175.  Control  of  noxious  rodents — co-operation. 

10-1170.  Expenditures   for  supplies  and   services. 

10-1177.  Appropriation   authorized — county  rodent  control   fund — tax  levy. 

10-1173.  Purchase  of  supplies  for  co-operators — receipts  from  supplies — fund 
established. 

16-1179.  County-owned  civic  center,  youth  center,  recreation  center — tax  levy 
for   maintenance   and   operation. 

16-1180.  Repealed. 

16-11S1.  Repealed. 


CHAPTER  15 

COUNTY  LAND  ADVISORY  HOARD 

Section    10-1501.  Countv  land  advisory  boards — creation  and  purpose 

16-1502.  Definition  of   terms." 

10-15(13.  Membership   of    board — duties. 

16-1004.  Meetings — quorum — record  of  minutes — rules  and  regulations — county 

clerk  to  be  clerk  of  board. 

16-1505.  Policy  of  state  declared. 

16-1506.  Examination,  classification  and  appraisal  of  land  may  be  recommended 

by  board. 

16-1507.  Cooperation  in  establishing  grazing  districts. 

16-150S.  Advisory  capacity  of  board  concerning  leases. 

16-1509.  Assistance   in   exchange  of  lands. 

10-1510.  Prior  dispositions  of  property  validated. 

10-1511.  Dispositions  of  property  prior  to  1907  validated. 


CHAPTER  1C 

'•    •  RURAL' IMPROVEMENT  DISTRICTS 

Recti,,,,    IG-lOOl(l).  Rural  improvement  districts — creation  and  objects. 

16-1G01  (2).  Ittirnl  improvement  districts — creation  :in«l  objects. 

1G-1602.     Resolution    of    intention — publication,   mailing   ami    notice. 

10-1602.1.  Repealed. 

]  0-1  G02.2.  Repealed. 

10-1603.     Extension  of  district  by  county  commissioners,  when. 

lO-lOo-l.     Protests  against  neat  ion  or  extension  of  district — hearing. 

1G-1G"5.     Jurisdiction   attaches,  when — resolution   creating  district. 

10-1(105.1.  Areas  includable  in  district. 

1G-1G05. 2.  Trustees    to    administer    district    including    areas    in    more    than    one 
county. 

1G-1G05.3.  Terms  of  office  of  trustees — filling  vacancies. 

1G-1605.4.  Powers  of  board  of  trustees. 

1G-1G0G.     Sufficiency   of  subsequent   resolutions,  etc. 

1G-1G07.     Notice    inviting   proposals — publication    and    posting — opening   bids — 
readvertiseinent — contract  for  purchase. 

1G-1G08.     Reletting  or  completion  of  contract  on  delinquency  of  contractor. 

1G-1G09.     Bond  of  contractor  or  contracting  owners. 

lG-lfilfl.     Notice   of  defects  or   irregularities — objections. 

16-1G11.     Assessment  of  property — apportionment  of  costs — railroads. 
10-1012.     Perioral  property  omitted  from  assessment. 

1G-1  (513.     Tax   levy — resolution — term  of  years. 

10-161-t.     Notice   of   resolution — contents- — objections. 

16-1615.     Damages  to  be  added   to  cost,  when — additional  assessments. 

16-1610.     Incidental  expenses  as  costs  of   improvement — duty   of  county   clerk. 

10-1617.     Special  assessments,  etc.,  a  lieu  on  property. 

1G-1G1S.     Kffect   of  misnomer  or  mistake. 

16-1619.     Maintenance    of    improvements — resolution — change    in    maintenance 

districts. 
16-1620.     Form    and    terms   of   district   warrants   and    bonds — payment    of    con- 
tracts. 
16-1621.     Repealed. 

16-1022.     County   treasurer  to  collect  assessments. 
10-1023.     Correction  of  erroneous  or  invalid  assessment. 
10-1024.     Payment    of   tax   under  protest — action   to   recover. 
10-1625.     Mistake   not   to  vitiate  liens. 
10-1020.     Definition  of   terms. 

10-1027.     Jurisdiction   of    board   preserved   on   adjournment — notice   of  hearing. 
16-1028.     County  clerk  to  post  not  ices  -effect  of  error. 

IG-1020.     Maintenance    of    lighting    systems    in    rural    improvement    districts — 
contract  for  furnishing  light — apportionment  of  costs — maintenance 
fund — lien  of  assessment. 
10-1G30.     Power  to  change  boundaries — application  of  act. 
10-1031.     Transfer  of  management  and  control  of  district  to  city  or  town. 
'0-1032.     Authority  of  city  or  town   to  levy   tax. 
10-1033.     Rural   special   improvement   district   revolving  fund. 
10-103-1.     Moneys  for  fund— tax  levy. 
10-1035.     Use  of  revolving  fund — loans. 
10-1030.     Loan — lien — repayment. 

10-1637.     Excess  moneys   in   revolving  fund — transfer  to  general   fund. 
10-1638.     Cancellation   of   record    of   extinguished    liability   accounts. 


CHAPTER  19 

COUNTY  BUDCET  SYSTEM 

Action   16-1901.     County  budget — estimates  by  county  officers  of  revenues  and  expendi- 
tures— form  of  estimates — penalty  for  failure   to  file. 

1G-1902.  Tabulation  by  clerk  of  expenditure  program — classifications — items 
included   in. 

1G-1903.     Consideration  of  budget  by  commissioners — notice  of  budget  meeting. 

16-lPOf.     Hearings  on  budget — adoption — living  tax  levies. 
.,      1G-1P05.     Budget  appropriations   for  outstanding  warrants. 

10-1900.  Appropriations — transfers  among  appropriations — use  of  borrowed 
money — liabilities  for  expenditures  in  excess  of  budget. 

1G-1907.  Emergency  expenditures — notice  and  hearings — objections  by  tax- 
payers— appeal— notice  and  hearing  dispensed  with  in  extreme 
cases— emergency  warrants  -tax   levy — lapse  of  appropriations. 

1G-1908.  County  clerk's  report  of  expenditures  and  liabilities  against  budget 
appropriations,  receipts  from  t.ixi-s  and  uther  sources —auditor  to 
furnish   s'ntcment  of  liabilities  for  which   warrants  not  issued. 

16-1909.  State  examiner  to  make  rules  and  regulations  for  carrying  out  act — 
accounting   systems. 

16-1910.     Construction    ol    act. 

10-1911.     Violation  of  a>  t  constitutes  misdemeanor. 


CHAPTER  41 
COUNTY  PLANNING  AND  ZONING  DISTRICTS 

Section    10-4101.  Planning   nml   stoning   districts — commission — creation. 

10-410:2.  Development  pattern. 

10-4103.  Adoption   of  development  district. 

1C-410-1.  Surveys  and  examinations — powers. 

10-4105.  Regulations — appeals — permits  for  construction. 

10-4100.  Effect  of   act   upon   powers   of   incorporated   communities   to  plan   ad- 
jacent areas. 

10-4107.  "District"  defined. 


CHAPTER  45 

COUNTY  WATER  AND  SEWER  DISTRICTS 

Section    1C-4501.     Organization  of  county  water  and/or  sewer  districts  authorized. 
10-4502.     Organization   of  districts. 

1G-45H3.     Petition — boundaries  of  district — publication. 
10-4504.     Time  of  consideration — final  hearing. 

10-1005.  Proposition  submitted— who  may  vote — certificate  of  secretary  of 
slate — district  deemed  incorporated — must  hear  testimony — suit 
commenced  within   one  yvnr  —election. 

16-4500.     Election  of  directors — term  of  office. 

10-4507.     Nomination  of  ofiicers. 

10-4503.     General  law  to  govern. 

1G -1509.     Officer.')  subject  to  recall. 

10-4510.     Organization   of  board. 

10-4511.     Ordinance?— enacting   clause — compensation. 

10-4512.     General  manager,  secretary  and  nuditor. 

30-4513.     Informality  not  to  invalidate. 

10-4514.     Powers  of  district. 

1G-4515.     Powers  exercised  by  board.  * 

10-4510.     Duties  of  officers  of  board— dopositary  of  funds— officers'  bonds. 

10-4517.     Ponded   indebtedness. 

1C-451S.     Election. 

1G-4519.     Notice. 

10-4520.    Publication. 

10-4521.     Canvass  of  returns. 

10-4522.     Two-thirds  vote  necessary. 

10-4523.     Value  of  bonds  issued. 

10-4524.     Power  to  construct  works  across  streets,  etc. — right  of  way  tlirou 

state  lands. 
10-4525.     Pates. 

10-4520.     Kate  to  pay  operating  expenses. 
10-4527.     Commissioners  to  levy  water  taxes. 
1G-452S.     Levy  and  collection   of  tax. 
1G-4520.     Initiative. 
10-4530.    Referendum. 

10-4531.     Adding  to  and  consolidation  of  district. 
10-4532.     Definitions. 
10-4533.     Exclusion     of     territory — petition — contents — duties     of     secrctarj 

hearing — order   excluding   lands. 
1.6-4534.     Director's    may    institute    proceedings    for    exclusion — hearing — re: 
piulum.  i 


CHAPTER  47 
ZONING  DISTRICTS 

Section    10-4701.  Turposo  of  net— powers  of  eountv  commissioners. 

10-4702.  Recommendations   by  city-couuty'planning   board. 

10-4703.  Establishment    of     districts— regulations     for     laud     use— scope— uni- 
formity. 

.16-4704.  Purposes  of  regulations— factors  considered. 

1G-4705.  Procedure  for  adoption  of  regulations  and   boundaries 

10-4,1.0.  A.ar.l  of  adjustment-exceptions  to   regulations-procedure— appeals. 

IO-IM'7.  Penalty  for  violations— i-iiforcement   proceedings. 

10-47HS.  Enforcement  officers  — location   and   conformance   permits 

1G-4i0!>.  Continuation   of  existing   uses. 

1G-4710.  Natural  resources  protected. 


Title  35 
HOUSING 


Outline            Montana  statute 
Cross-reference    by  chapter 


ID-2/IC-2  1   Housing  authorities  law 

2  Validation  proceedings  under  housing  authorities 

law 

3  Additional  war  powers  of  housing  authorities 

4  Emergency  war  and  veterans*  housing  facilities 


Title  57 
NUISANCES 


Outline           Montana  statute 
Cross-reference   by  chapter 


ID-4  1  Nuisances  public  and  private  -  remedies 


Chapter  1. 
2. 

3. 
4. 

5. 
6. 


TITLE  62 
PARKS  AND  PUBLIC  RECREATION 

62-201  to  62-215. 
^o^t^'outaoor^ee^tioaal  resources,  62-401  to  62-404. 
Horse  racing,  G2-501  to  C2-5H 
Open-space  land,  62-601  to  62-009. 


CHAPTER  1 
COUNTY  PABK3  AND  RECBEATIONAL  AREAS 

Sectioa  C2-101.    Acquisition  of  land  for  public  "creatioual  purposes. 
Section  ||!^    Ugs  of  iand_limitatioa  of  expenditures. 


CHAPTER  2 

CITY   TOWN  AND  SCHOOL  DISTRICT  CTVIC  CENTERS,  PARKS 
'  AND  RECREATIONAL  FACILITIES 


Soction  62-201. 

62-202. 
62-203. 

62-204. 
62-205. 
62-200. 
62-207. 
62-208. 

62-209. 
62-210. 

.  62-211. 
62-212. 
62-213. 
62-214. 
62-215. 


Public  parks  and  grounds,  civic  and  youth  centers— additional  indebt- 
edness of  municipalities  to  provide. 

Powers  of  municipal  councils  not  affected. 

Park  commissioners— appointment  and  organization — records  and  re- 
ports. 

Powers  and  duties. 

Fund:* — how  disbursed. 

Meetings — general  regulations. 

Allowance  of  claims. 

Cities  and  towns  authorized  to  establish  swimming  pools,  Bkatmg  rinks, 
playgrounds,  civic  and  youth  centers  and  museums. 

Power  of  municipal  council  with  respect  to  same. 

Council's  power  to  procura  and  set  aside  land  for  athletic  fields  and 
civic  stadiums — jurisdiction. 

Cities  and  school  districts — public  recreation — use  of  park  funds. 

May  act  independently  or  in  co-operation. 

Cifts  and  bequests  accepted. 

Authority  of  state  board  of  education. 

Recreational  use  of  facilities  secondary. 


V.  '/  .))    i    ; 


Section  62-601. 
62-602. 
62-603. 
62-604. 
62-605. 


62-606. 
62-607. 
62-608. 
62-009. 


CHAPTER  6 

OPEN-SPACE  LAND 

Short  title. 

Purposes  of  act.' 

Definitions. 

Acquisition  and  designation  of  real  property  by  public  bodr 

Powers  of  publicbodies. 

Planning  commission  authorized— funding 

Taxation  of  property  ^horo  public  bod v  owns  l.M  than  fco 

Legislative  intent  that  act  severable— art  <-m,»r„ir  ... 

visiona-powers  supplemental  controlling  over  other  pro- 


Title  69 


PUBLIC  HEALTH  &  SAFETY 


Outline            Montana  statute 
Cross-reference    by  chapter 


IC-3a 

21 

IE 

39 

ID-2 

40 

IE 

41 

IE 

48 

ID-2 

49 

ID-2 

50 

ID-2 

59 

ID-2 

60 

Building  and  mobile  home  construction  standards 

Air  pollution 

Refuse  disposal  areas 

Board  &  Department  of  Health  &  Environmental 

Sciences  -  powers  and  duties 
Water  pollution 
Public  water  supply 
Subdivisions 

Water  treatment  plants  and  distribution  systems 
Refuse  disposal  districts 


TITLE  75 
SCHOOLS 

Chapter  1.  State  board  of  education — composition,  powers  and  duties,  Repealed — 
Section  03,  Chapter  2,  Laws  of  1971;  Section  490,  Chapter  5,  Laws 
of  1971. 

2.  Residence   halls  at  state  educational  institutions,  Repealed — Section   03, 

Chapter  2,  Laws  of  1971. 

3.  Control  of  state  cducatioual  institutions,  Repealed — Section  03,  Chapter  £, 

Laws  of  1971. 

4.  Tho  Montana  university  system,  Repealed — Section  03,  Chapter  2,  Laws  of 

1971. 

5.  University  of  Montana — law  and  forestry  schools,  Repealed — Section  03, 

Chapter  2,  Laws  of  1971. 
C.    State  bureau  of  mines  and  geology,  Repealed — Section  03,  Chapter  2,  Laws 
of  1971. 

7.  Montana  state  university — Montana  wool  laboratory — agricultural  experi- 

ment statious,  Repealed — Section  03,  Chapter  2,  Laws  of  1971. 

8.  Montana    grain    inspection    laboratory,   Repealed— Section    03,   Chapter   2, 

Laws  of  1971. 

9.  Northern  Montana  college,  Repealed — Section  03,  Chapter  2,  Laws  of  1971. 

10.  Western    Montana   college    (75-1001    to    75-1000    Repealed,    75-1007    Trans- 

ferred). 

11.  Eastern  Montana  college,  Repealed — Section  03,  Chapter  2,  Laws  of  1971. 

12.  Historic  and  prehistoric  structures,  Repealed — Section  03,-Chapter  2,  Laws 

of  1971;  Section  490,  Chapter  5,  Laws  of  1971. 

13.  Tho  public  schools — superintendent  of  public  instruction,  Repealed — Sec- 

tion 490,  Chapter  5,  Laws  of  1971. 

14.  Exceptional  children — Courses  of  instruction  for,   Repealed — Section  490, 

Chapter  5,  Laws  of  1971. 

15.  County  superintendent  of  schools,  Repealed — Section  496,  Chapter  5,  Laws 

of  1971. 

16.  School  trustees,  Repealed — Section  490,  Chapter  5,  Laws  of  1971. 

17.  Budget  svstcm,  Repealed — Section  490,  Chapter  5,  Laws  of  1971. 

18.  School  districts,  Repealed— Section   490,  Chapter  5,  Laws  of   1971. 

19.  Clerks  of  school  districts — school  census,  Repealed — Section  490,  Chapter 

5,  Laws  of  1971. 

20.  Grades  and  courses  of  study  in  the  public  schools — correspondence  schools 

—visual    teaching;    Repealed — Section    03,    Chapter    2,   Laws    of    1971; 
Section  490,  Chapter  5,  Laws  of  1971. 

21.  Americanization  schools,  Repealed — Section  490,  Chapter  5,  Lnws  of  1971. 

22.  School  day,  month   and  year — holidays — Constitution,  Pioneer  and   Arbor 

day,  Repealed — Section  490,  Chapter  5,  Laws  of  1971.  * 

23.  Firo  drills — instruction  in  fire  dangers  and  prevention  and  provention  oi 

communicable  diseases,  Repealed — Section  490,  Chnptcr  5,  Laws  of  1971. 

24.  Teachers — powers  and  duties — election — dismissal,  Repealed — Section  490, 

Chapter  5,  Laws  of  1971. 

25.  Teachers'   examinations   and   certificates,   Repealed — Section   490,   Chapter 

6,  Laws  of  1971. 

26.  Teachers'  institutes  and  summer  schools,  Repealed — Section  1,  Chapter  20, 

Laws  of  1901. 

27.  Tenchers'  retirement  system,  Repealed — Section  490,  Chapter  5,  Laws  of 

1971. 

28.  Pupils — discipline — secret   fraternities   prohibited,   Repealed — Section    490, 

Chapter  5,  Laws  of  1971. 

29.  Compulsory    school    attendance — truant    officers,    Repealed — Section    490, 

Chapter  5,  Laws  of  1971. 

30.  Juvenile  disorderlv  persons — commitment  to  industrial  school,  Repealed — 

Section  10,  Chapter  202,  Laws  of  1909. 

31.  Schoolhouse    pitcs    and    construction,    Repealed — Section    490,    Chapter    5, 

Laws  of  1971. 

32.  School  libraries,  Repealed — Section  490,  Chapter  5,  Laws  of  1971. 


33.  School   buses — requirements — drivers'   qnnlificnt ioiin — construction   and   op- 

eration, Kcpealed — Section  100,  Chapter  5,  Lnws  of  1971. 

34.  Transportation  oC  pupils,  Repealed — Section  V.h\,  C'liaptrr  5,  Laws  of  1971. 
33.     Frco  textbooks,   Repealed — Section   41)6,  Chapter  5,  haws  of   1971. 

30.     Uniform   system   of   free   public   schools — state   support — schedule   of   con- 
tributions, Repealed — Section  490,  Chapter  5,  Laws  of  1971. 

37.  Finance,  Repealed — Section  490,  Chapter  0,  Laws  of  1971. 

38.  Extra   taxation   for   school   purposes,   Repealed — Section    49C,   Chapter   5, 

Laws  of  1971. 

39.  Bonds,  Repealed— Scetion  49G,  Chapter  5,  Laws  of  1971. 

40.  Manual  and  industrial  training,  Repealed — Section  496,  Chapter  5,  Laws 

of  197L 

41.  High    schools — county — junior    and    district — joint    school    systems,    Re- 

pealed— Section  490,  Chapter  5,  Laws  of  1971. 

42.  High    schools — county — junior    and     district — joint     school     systems    con- 

tinued— vocational   education,  Repealed — Section  490,  Chapter  5,  Laws 
of  1971. 

43.  Designation   of   high   schools   as   vocational   training   centers,   Repealed — 

Section   14,  Chapter  200,  Laws  of  1909;   Section  490,  Chapter  0,  Laws 
Of  1971. 

44.  Junior  colleges — establishment  by  county  or  district  high  school   boards, 

Repealed — Section  20,  Chapter  274,  Laws  of  1900;  Section  490,  Chapter 
5,  Laws  of  1971. 

45.  High  School  Budget  Act,  Repealed — Section  490,  Chapter  5,  Laws  of  1971. 
40.     High   school    districts — public    works,   Repealed — Section   490,    Chapter   0, 

Laws  of  1971. 

47.  Definitions  and  general  provisions,  Repealed — Section  03,  Chapter  2,  Laws 

of  1971;  Section  190,  Chapter  0,  Laws  of  1971. 

48.  School  lunch  and  child  nutrition  program,  Repealed — Section  490,  Chapter 

5,  Laws  of  1971. 

49.  Western  Regional  Higher  Education  Compact,  75-4901  to  70-1905. 

50.  Education  classes  for  mentally  retarded  and  physically  handicapped  chil- 

dren, Repealed — Section  490,  Chapter  5,  Laws  of  1971. 

51.  Federal  aid,  Repealed— Section  212,  Chapter  147,  Laws  of  1903;  Section 

490,  Chapter  5,  Laws  of  1971. 

52.  Law  enforcement  academy,  75-0201  to  70-0208. 

53.  Driver    education,    Repealed — Section     12,    Chapter    214,    Laws    of    1909; 

Section  490,  Chapter  0,  Laws  of  1971. 

54.  School  safety  patrols,  Repealed — Section  490,  Chapter  5,  Laws  of  1971. 

55.  School  districts  for  nonscctai  iau  child  care  institutioils,  Repealed — Section 

490,  Chapter  5,  Laws  of  1971.  > 

56.  Board  of  education,  70-0001  to  70-0008. 

57.  Superintendent  of  public  instruction,  70-0701  to  70-5711. 

58.  County  superintendent,  75-5S01  to  70-5811. 

59.  School  district  trustees  and  olliecrs,  75-0901  to  70-5941. 

00.  Teacher  certification,  75-0001  to  75  0011. 

01.  Employment    of    teachers,    superintendents    and    principals,     75-0101     to 

75-C128. 
62.     Teachers'  retirement  system,  750201  to  70-0218. 
03.     Compulsory   attendance   and   tuition   agreements,   75-0301   to   75-0323. 

64.  School  elections,  70-0401  to  70-012J. 

65.  School  district  organization   and   reorganization,   75-6001    to   75-6047. 

66.  Opening  and  closing  of  schools,  75-0001  to  75-0008. 

67.  Budget  system,  70-0701  to  75-6730. 

68.  Financial  administration,  70-6801  to  75-6814. 

69.  Stato  equalization  aid  to  public  schools,  75-0901  to  75-0927. 

70.  School  buses  and  transportation  of  pupils,  75-7001  to  75-7024. 

71.  School  district  and  county  school  bonds,  75-7101  to  75-7138. 

72.  Elementary  tuition  and  special  purpo.se   funds,  75-7201   to  75-7216. 
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75.  School  accreditation,  currieiilifm  and  adult  education,  75-7501   to  75-7521. 
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16-501.     (4390)  Creation  of  new  counties — debts  and  assets  prorated — 
minimum  area  and  valuation.    New  counties  may  from  time  to  time  be 
formed  and  created  in  this  state  from  portions  of  one  or  more  counties, 
which  shall  have  been  created  and  in  existence  for  a  period  of  more  than 
two  years,  in  the  manner  set  forth  ami  provided  in  this  act;  provided,  how- 
ever, that  no  new  county  shall  be  established  which  shall  reduce  any  county 
to  an  assessed  valuation  of  less  than  twelve  million  dollars  ($12,000,000.00), 
inclusive  of  all  assessed  valuation  as  shown  by  the  last  preceding  assess- 
ment; nor  shall  any  new  county  be  established  which  shall  reduce  the  area  co 
of  any  existing  county  from  which  territory  is  taken  to  form  such  new  ^ 
county,  to  less  than  twelve  hundred  square  miles  of  surveyed  land,  exclusive 
of  all  forest  reserve  and  Indian  reservations  within  old  counties  nor  shall                  G 
an}'  new  county  be  formed  which  contains  an  assessed  valuation  of  property                £J 
less  than  ten  million  dollars  ($10,000,000.00),  inclusive  of  all  assessed  vain-                t-1 
ation  as  shown  by  the  last  preceding  assessment,  of  the  county  or  counties                2 
from  which  such  new  county  is  to  be  established,  nor  shall  any  new  county                re 
be  formed  which  contains  less  than  one  thousand  square  miles  of  surveyed                 ?? 
land  exclusive  of  all  forest  reserve  land  or  Indian  reservations,  not  open 
for  settlement,  nor  shall  any  line  thereof  pass  within  fifteen  miles  of  the 
courthouse  situate  at  the  county  scat  of  the  county  sought  to  be  divided; 
provided,  that  such  county  line  may  be  run  within  a  distance  of  ten  miles 
of  a  county  scat  in  cases  where  the  natural  contour  of  the  county,  by  rea- 
son of  mountain  ranges  or  other  topographical  conditions,  is  such  as  to 
make  it  difficult  to  reach  the  county  scat,  and  in  such  cases  a  petition,  signed 
by  at  least  fifty  per  centum   (50%),  of  the  voters  in  the  proposed  now 
county,  shall  be  presented  to  the  judge  of  the  district  court  in  which  thn 
county  affected  is  located,  asking  for  the  appointment  of  a  commission  of 
five  (5)  disinterested  persons,  who  shall  determine  if  the  topographical  con- 
ditions are  such  as  to  warrant  the  fixing  of  the  county  division  lines  closer 
than  at  fifteen  miles  from  the  county  seat,  as  such  boundaries  arc  legally 
fixed  and  determined  at  the  date  of  the  filing  of  the  petition  or  petitions 
referred  to  in  section  16-504  of  this  code. 

Every  county  which  shall  be  enlarged  or  created  from  the  territory 
taken  from  any  other  county  or  counties  shall  be  liable  for  a  prorata  pro- 
portion of  the  existing  debts  and  liabilities  of  the  county  or  counties  fro?n 
which  such  territory  shall  be  taken,  and  shall  be  entitled  to  a  prorata 
proportion  of  the  assets  of  the  county  or  counties  from  which  such  terri- 
tory is  taken,  to  be  determined  as  provided  by  sections  1G-502,  1C-503  and 
1G-511. 

History:   En.  Sec.  1,  Ch.  226,  L.  1919;      1,  Ch.  106,  L.  1929;  amd.  Sec.  6   Ch    406 
re-en.  Sec.  4390,  B.  C.  M.  1921;  amd.  Sec.      L.  1973. 


16-502.  (4391)  Basis  of  taxation  upon  creation  of  new  county — terms 
used  in  law  defined.  For  the  purposes  of  this  act  the  assessed  valuation  of 
all  property,  whether  iucluded  within  the  boundaries  of  a  proposed  new 

county,  or  remaining  within  the  boundaries  of  any  existing  county  or  coun- 
ties from  which  territory  is  taken,  shall  be  fixed  and  determined  on  the  same 
basis  as  is  used  for  the  imposition  of  taxes  in  the  state  of  Montana,  to  wit : 
By  talcing  that  percentage  of  the  true  and  full  value  of  all  taxable  property 
in  any  county  specified  by  section  84-302. 

Whenever  in  this  act  the  term  "assessed  valuation"  or  "valuation  based 
on  the  last  assessment  roll"  is  used,  said  terms  shall  be  construed  as  mean- 
ing taxable  valuation  determined  as  herein  provided,  not  the  full  and  true 
valuation  of  property. 

History:     En.    Sec.    1,    Ch.    16,   Ex.    L.      Stato   ex    rel.   School   District   No.   2S    v. 
1919;  re-en.  Sec.  4391,  R.  C.  M.  1921.  Urton,  70  M  458,  459,  248  P  369. 

References  Collateral  References 

Stato  ex  rcl.  Missoula  County  v.  Brown,  TaxationC=347. 

73  M  371,  373,  236   P  548;   State  ex   rcl.  84  C.J.S.  Taxation  §§410-412. 
Foot  v.  Burr,  73  M  580,  587,  23S  P  585; 

16-503.  (4392)  Cities  and  towns  eligible  for  county  seat.  No  city,  town, 
or  village  shall  become  the  temporary  or  permanent  county  seat  of  any 
county  organization  under  the  provisions  of  sections  16-501  to  10-520  of  this 
code,  or  created  by  an  act  of  the  legislative  assembly,  xinlcss  such  city  or 
town  shall  have  been  incorporated  in  the  manner  provided  by  law,  or  un- 
less such  village  shall  have  been  regularly  platted  and  a  plat  thereof  filed  in 
the  office  of  the  county  clerk  and  recorder,  and  there  be  fifty  qualified 
electors  residing  within  the  boundaries  of  such  platted  village,  and  the 
temporary  county  seat  selected  upon  the  organization  of  such  county  shall 
remain  as  such  county  seat  until  the  permanent  county  seat  shall  be  estab- 
lished as  provided  by  law. 

History:     En.    Sec.    1,    Ch.    16,    Ex.    L.      State    ex   rel.    School   District   No.   28   v. 
1919;  rc-cn.  Sec.  4392,  R.  O.  M.  1921.  Urton,  70  M  453,  459,  248  P  369. 

References  Collateral  References 

State  ex  rcl.  Missoula  County  v.  Brown,  CounticsC=>28. 

73   M   371,  373,  230   P  548;    State   ex   rel.  20  C.J.S.  Counties  §55. 
Foot  v.  Burr,  73  M   580,  587,  238  P  585; 
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16-504.  (4393)  Petition  for  creation  of  new  county— attached  affidavits 
— notice  and  hearing.  (.1)  Whenever  it  is  desired  to  divide  any  county 
or  counties  and  form  A  new  county  out  of  a  portion  of  the  territory  of 
such  then  existing  county  or  counties,  a  petition  shall  be  presented  to  the 
board  of  county  commissioners  of  the  county  from  which  the  new  county 
is  to  be  formed,  in  case  said  proposed  new  county  is  to  be  formed  from 
but  one  county,  or  to  the  board  of  county  commissioners  of  the  county  from 
which  the  largest  area  of  territory  is  proposed  to  be  taken  for  the  forma- 
tion of  such  new  county,  in  case  said  new  county  is  to  be  formed  from 
portions  of  two  or  more  existing  counties;  and  such  board  of  county  com- 
missioners shall  be  empowered  and  have  jurisdiction  to  do  and  perform  all 
acts  provided  for  to  be  done  or  performed  in  this  act,  for  each  of  the 
several  counties  from  which  any  proposed  territory  is  to  be  taken,  and  shall  c: 

direct  that  a  certified  copy  of  all  orders  and  proceedings  had  before  such  J^ 

board  of  county  commissioners  shall  be  certified  by  the  county  clerk  to  the  t-1 

board  of  county  commissioners  of  each  of  the  several  counties  from  which  g 

any  territory  is  taken  by  the  proposed  new  county;  and  all  officers  of  any  W 

such  county  shall  comply  with  the  orders  of  the  board  of  county  eommis-  j^ 

sioners,  in  the  same  manner  as  if  said  order  had  been  duly  made  by  the 
board  of  county  commissioners  of  eacli  respective  county  from  which  ter- 
ritory is  proposed  to  be  taken.  Such  petition  shall  be  signed  by  at  least 
fifty  per  cent  (50%)  of  the  qualified  electors  of  the  proposed  new  county, 
whose  names  appear  on  the  official  registration  books  and  who  are  shown 
thereon  to  have  voted  at  the  last  general  election  preceding  the  presenta- 
tion of  said  petition  to  the  board  of  county  commissioners  as  herein  pro- 
vided; provided,  that  in  cases  where  the  proposed  new  county  is  to  bo 
formed  from  portions  of  two  or  more  counties,  separate  petition  shall  be 
presented  from  the  territory  taken  from  each  county;  and  each  of  said 
separate  petitions  shall  be  signed  by  at  least  fifty  per  cent  (50%)  of  the 
qualified  electors  of  each  of  said  proposed  portions.  Such  signatures  need 
not  all  be  appended  to  one  paper,  but  may  be^  signed  to  several  petitions 
which  must  be  similar  in  form,  and  when  so  signed  the  several  petitions 
may  be  fastened  together  and  shall  be  treated  and  presented  as  one  petition. 

(2)     Such  petition  or  petitions  shall  contain:  , 

1.  A  particular  description  of  the  boundaries  of  the  proposed  new 
county. 

2.  A  statement  that  no  line  thereof  passes  within  fifteen  miles  of  the 
courthouse  situated  at  the  county  seat  of  any  county  proposed  to  be  di- 
vided, except  as  hereinafter  in  this  act  provided. 

3.  A  statement  of  the  assessed  valuation  of  such  proposed  county  as 
shown  by  the  last  preceding  assessment,  inclusive  of  all  assessed  valuation. 

4.  A  statement  of  the  surveyed  area  in  square  miles  which  will  remain 
in  the  county  or  counties  from  which,  territory  is  taken  to  form  such  new 
county,  after  such  county  is  formed,  and  a  statement  of  the  surveyed  area 
in  square  miles  which  will  be  in  the  new  county  after  formed. 

5.  The  name  of  the  proposed  new  county. 

6.  A  prayer  that  such  proposed  new  county  be  organized  into  a  new 
county  under  the  provisions  of  this  act. 

There  shall  be  attached  and  filed  with  said  petition  or  petitions  an 
affidavit  of  five  qualified  electors  residing  within  eacli  county  sought  to  be  «? 

divided,  to  the  effect  that  they  have  read  said  petition  and  examined  the  ^ 

signatures  affixexl  thereto,  and  they  believe  that  the  statements  therein  are 
true,  and  that  it  is  signed  by  at  least  fifty  per  cent  (50%)  of  the  qualified  ^ 

electors  as  herein  provided,  of  the  proposed  new  county,  or  of  the  proposed  ^ 

portjon  thereof,  taken  from  each  existing  county,  where  tiic  proposed  new  ^ 

county  is  to  be  formed   from  portions  of  two  or  more   existing  counties;  M 

that   the  signatures  affixed  thereto  are   genuine;   and   that    each   of  such  w 

persons  so  signing  was  a  qualified  elector  of  such  county  therein  sought  to 
be  divided,  at  the  date  of  such  signing.    Such  petition  or  petitions  so  veri- 
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fied,  and  the  verification  thereof,  shall  be  accepted  in  all  proceedings 
permitted  or  provided  for  in  this  act,  ns  prima  facie  evidence  of  the  truth 
of  the  matters  and  facts  therein  set  forth.  Upon  the  film?  of  such  peti- 
tion or  petitions  and  affidavits  with  the  clerk  of  the  said  board  of  county 
commissioners,   said   clerk    shall    forthwith    fix   a   date    to    hear   the    proof  ,_, 

of  the  said  petitions  and  of  any  opponents  thereto,  which  date  must  be  not  tO 

later  than  thirty  days  after  the  filing  of  such  petition  with  the  clerk  of  said  w 

board.  The  county  cleric  shall  also,  at  the  same  time,  designate  a  newspaper 
of  general  circulation  published  in  the  old  counties,  but  not  within  the  pro-  g 

posed  new  county,  and  also  a  newspaper  of  gcneriil  circulation  published  ^ 

within  the  boundaries  of  the  proposed  new  county,   if  there   be  such,  in  tr* 

which  the  said  county  clerk  shall  order  and  cause  to  be  published,  at  least  5 

once  a  week  for  two  weeks  next  preceding  the  date  fixed  for  such  hearing, 
a  notice  in  substantially  the  following  form  : 

Notice 

Notice  is  hereby  given  that  a  petition  has  been  presented  to  the  board  of 
county  commissioners  of  county  (naming  the  count}'  repre- 
sented by  the  board  of  county  commissioners  with  which  said  petition  was 
filed),  praying  for  the  formation  of  a  new  county  out  of  portion  of  the 

said    county   and    county    (naming   the    county   or 

counties  of  which  it  is  proposed  to  form  the  new  county),  and  that  said 
petition  will  be  heard  by  the  said  board  of  county  commissioners  at  its 
place  of  meeting  (designating  the  city  or  town  and  the  day  and  hour  of 
the  meeting  so  to  be  held),  and  when  and  where  all  persons  interested 
may  appear  and  oppose  the  granting  of  said  petition,  and  make  any  ob- 
jections thereto. 

Dated  at at Montana. 

,  County  Clerk. 

Said  petitioners  shall,  on  or  before  the  /late  fixed  for  said  hearing,  file 
with  the  said  board  of  county  commissioners  a  bond  to  be  approved  by 
said  board,  in  an  amount  of  five  thousand  dollars,  payable  to  the  count  \' 
in  which  said  petition  is  filed,  conditioned  that  the  obligors  named  in  said 
bond  will  pay  to  said  county  all  expenses  incurred  in  the  election  provided 
for  in  this  act,  not  exceeding  the  amount  specified  in  said  bond,  in  the 
event  that  at  the  election  herein  provided  for  more  than  fifty  per  cent 
(50%)  of  the  votes  cast  at  said  election  arc  "for  the  new  county  of 
(naming  the  proposed  new  county),"  "No." 

(3)  At  the  time  so  fixed  for  said  hearing,  the  board  of  county  commis- 
sioners shall  proceed  to  hear  the  petitioners  and  any  opponents  and  pro- 
tectants upon  the  petition  or  protests  filed  on  or  before  the  time  fixed  for 
the  hearing.  No  petition  or  protest  or  petition  for  the  exclusion  of  ter- 
ritory shall  be  considered  unless  the  same  is  filed  at  least  one  day  before 
the  time  fixed  for  the  hearing,  and  such  petition  for  the  exclusion  of  ter- 
ritory shall  contain  the  names  of  not  less  than  fifty  per  cent  of  the  qualified 
electors  who  are  resident  property  taxpayers  of  any  territory  to  be  ex- 
cluded. All  such  territory  being  excluded  must  be  in  one  block,  and  contain 
an  area  of  not  less  than  thirty-six  square  miles,  and  be  totally  within  one 
county,  and  contiguous  thereto,  and  the  board  of  county  commissioners 
may  adjourn  such  hearing  from  time  to  time,  but  not  for  more  than  ten 
days  aftcr^thc  time  fixed  for  the  hearing,  and  shall  receive  the  proof  to 
establish  or  controvert  the  facts  set  forth  in  said  petition.  No  withdrawals 
of  signatures  to  the  original  petition  for  the  creation  of  a  proposed  county 
shalfbc  filed  or  considered  which  have  not  been  filed  with  the  county  clerk 
on  or  before  the  date  fixed  for  the  hearing.  No  withdrawals  of  any  signature 
from  the  petition  for  the  exclusion  of  territory  shall  be  received  or  con- 


sidered  which  are  not  filed  within  five  days  after  the  filing  of  the  petition 

for  such  exclusion  of  territory.  .         ,„„„», 

(4)     The  board  of  county  commissioners,  on  the  final  hearing  ofsucn 

petition  or  petitions,  shall,  by  a  resolution  entered  on  its  minutes,  deter- 


mine:  ,    . 

1  The  boundaries  of  the  proposed  new  county,  ana  the  boundaries  so 
determined  by  said  board  of  county  commissioners  shall  be  the  boundaries 
of  such  proposed  new  county,  if  it  be  created  as  herein  provided. 


2.  "Whether  the  said  petition  contains  the  genuine  signatures  of  at 
least  fifty  per  cent   (")0^t)   of  the  qualified  electors  of  the  proposed  new 

county  as  herein   required,  or  in  cases  where  separate  petitions  arc  pro-      1973    SUPPLEMENT 
sented  from  portions  of  two  or  more  existing  counties  as  herein  required, 
whether  each  petition   is  signed   by  at  least  fifty  per  cent   (50%)   of  the 

^  3.  "Whether  any  line  of  the  proposed  new  county  passes  within  fifteen 
miles  of  the  courthouse  situate  at  the  county  seat  of  any  county  proposed 
to  be  divided,  except  as  hereinbefore  provided. 

4.  Whether  the  proposed  new  county  will  contain  property,  ac- 
cording to  the  last  preceding  assessment,  which  will  equal  in  amount  at 
least  four  million  dollars,  inclusive  of  all  assessed  valuation. 

5.  "Whether  the  area  of  any  existing  county  from  which  territory  is 
taken  to  form  such  new  county  will  be  reduced  to  less  than  twelve  hundred 
square  miles  of  surveyed  land,  by  taking  the  territory  proposed  to  be 
taken  therefrom  to  form  such  new  county. 

6.  "Whether  the  area  of  the  proposed  new  county  will  contain  at  least 
one  thousand  square  miles  of  surveyed  land  to  form  such  new  county. 

7.  The  class  to  which  said  proposed  new  county  after  its  creation  will 
belong,  and  the  name  of  said  proposed  new  county,  as  stated  in  such  peti- 
tion. 

8.  "Whether  the  area  embraced  within  the  proposed  new  county  will  be 
reasonably  compact.  ' 

» 

(5)  On  final  hearing  the  board  of  commissioners,  upon  petition  of  not 
less  than  fifty  per  cent  of  the  qualified  electors  (as  shown  by  the  official 
registration  hooks  on  the  clay  of  the  tiling  of  any  such  petition)  of  any 
territory  lying  within  said  proposed  new  county  contiguous  1o  the  boundary 
line  of  the  said  proposed  new  county,  and  of  the  old  county  from  which 
such  territory  is  proposed  to  be  taken,  and  lying  entirely  within  a  single 
old  county  and  described  in  said  petition,  ashing  that  said  territory  he 
not  included  within  the  proposed  new  county,  must  make  such  changes  in 
the  proposed  boundaries  as  will  exclude  such  territory  from  such  new 
county,  and  shall  establish  and  define  such  boundaries.  On  final  hearing 
the  board  of  commissioners,  upon  petition  of  not  less  than  fifty  per  cent 
of  the  qualified  electors  of  any  territory  lying  outside  said  proposed  new 
county,  and  contiguous  to  the  boundary  line  of  said  proposed  new  county, 
and  of  the  old  county  or  counties  from  which  such  territory  is  proposed  to 
be  included,  asking  that  said  territory  be  included  within  the  proposed 
new  county,  must  make 'such  changes  in  the  proposed  boundaries  as  will 
include  such  territory  in  such  new  county,  and  shall  establish  and  define 
such  boundaries;  provided,  however,  that  the  segregation  of  such  territory 
from  any  old  county  or  counties  shall  not  leave  such  county  or  counties 
with  less  than  twelve  million  dollars  of  assessed  valuation,  based  upon  t lie 
last  assessment  roll;  provided,  that  no  change  or  changes  so  made  shall  re- 
sult in  reducing  the  valuation  of  the  proposed  new  county  to  less  than 
an  assessed  valuation  of  ten  million  dollars,  inclusive  of  all  assessed  valua- 
tion; and  provided,  further,  that  no  change  shall  lie  made  which  shall  leave 
the  territory  so  excluded  separate  and  apart  from  and  without  the  county 
of  which  it  was  formerly  a  part.  Petitions  for  exclusion  shall  be  disposed 
of  in  the  order  in  point  of  time  in  which  they  are  filed  with  the  clerk  of 
the  board  of  county  coinmissioni'rs,  and  on  final  determination  of  bound- 
aries no  changes  in  the  boundaries  originally  proposed  shall  be  made  except 
as  prayed  for  in  said  petition  or  petitions,  or  to  correct  clerical  errors  or 
uncertainties. 


History:  En.  Sec.  2.  Ch.  22G,  L.  1919; 
te-en.  Sec.  4393,  R.  C.  M.  1921;  amd.  Sec. 
7,  Cll.  40G.  L.  1973. 

Amendments 

The   1973   amendment   reduced   .signature 
requirements    for    petitions    from    5*r/t    to 
50%    in    subsections    (1),    (-)    and     (4); 
History:     En.  Sec.  2,  Ch.  226,  L.  1919; 
re-cn.  Sec.  4393,  Jl.  C.  M.  1921. 

NOTK. — Wording  of  this  section  changed 
to  conform  to  amendment  of  section  16- 
501  by  Sec.  1,  Ch.  10G,  Laws  1929. 

Countcrpctitton  for  Exclusion 
A  valid  petition  describing  the  territory 
to  bo  included  within  the  proposed  new 
county  was  the  very  foundation  of  the 
proceedings  for  the  creation  of  n  new 
county.  Wliilc  wider  certain  circumstances 
the  board  of  county  commissioners  was 
authorized  to  exclude  territory,  there  was 
no  authority  in  the.  board  to  incorporate 
within  the  boundaries  of  a  proposed  new 
couuty  territory  which  was  not  included 
in  the  petition  praying  for  its  creation, 
or  to  exclude  territory  unless  a  proper 
petition  for  withdrawal  thereof  was  pre- 
sented. State,  ex  rcl.  .Tacobson  v.  Board 
of  County  Cominrs.,  47  M  531,  537,  131 
P  291. 

The  decision  in  this  case  is  rigidly  con- 
fined to  countcrpetitions  for  oxelusion, 
and  does  not  in  terms  or  effect  apply  to 
original  petitions  for  the  creation  of  new 
counties.  Stale  ex  rcl.  Wood  v.  Hoard  of 
County  Cominrs.,  49  M  1G5,  1G7,  MO  I»  728. 
See  also  Stato  ex  rcl.  l'adncss  v.  Eio,  53 
M  138,  115,  140,  102  P  164. 

In  enacting  this  statute,  it  was  compe- 
tent for  the  legislature  to  prescribe  tlie 
order  in  which  an  exclusion  petition  and 
an  inclusion  petition  should  be  considered 
by  the  board,  but  it  failed  to  do  so.  It 
did,  however,  create  tho  board  a  special 
tribunal,  and  clothed  it  with  authority  to 
hear  the  petitions  and  determine  them, 
nnd  in  the  absence  of  legislative  restric- 
tions, this  necessarily  involved  the  au- 
thority In  determine  which  of  the  two 
should  bo  considered  first.  Apparently 
the  legislature  referred  this  question  to 
the  pound  discretion  of  tho  board,  and 
in  tho  nbsonco  of  fraud  its  uction  thoroon 


increased  from  42%  to  50<"i  the  vote  re- 
quired to  defeat  the  petition  in  the  last 
paragraph  of  subsection  (2);  and  deleted 
the  requirement  that  petitioners  be  tax- 
payers from  the  first  sentence  of  the  para- 
graph preceding  the  Notice  in  subsection 
(2),  and  from  the  second  sentence  of  sub- 
section (5).  

is  not  subject  to  judicial  control  by  man- 
damus. State  ex  rcl.  Kocfod  v.  Board  of 
Countv  Commrs.  of  Hill  County,  5G  M  355, 
3G0,  185  P  147. 

Cotinterpctltion  for  Exclusion — Suffi- 
ciency 

Tho  board  of  county  commissioners, 
which  is  entrusted  with  the  duty  of  pass- 
ing upon  the  sufficiency  of  the  petition  re- 
quired to  be  filed  to  effect  tho  elimination 
of  certain  territory  from  a  proposed  now 
county,  must  read  it  in  connection  with 
tho  original  petition  for  tho  creation  of 
such  county;  and  if  thus,  by  any  fair 
intendment,  a  description  of  the  territory 
sought  to  be  eliminated  may  bo  arrived 
at,  it  is  tho  duty  of  the  board  to  givo 
the  intention  of  tho  petitioners  full  forco 
and  effect.  Stato  ox  rcl.  Arthurs  v.  Board 
of  County  Commrs.,  44  M  51,  GO,  61,  118 
P  801. 

The  fact  that  n  board  of  county  com- 
missioners, in  erroneously  rejecting  a  peti- 
tion seeking  the  elimination  of  certain 
territory  from  the  area  of  a  proposed  new 
county  as  insufficient,  acted  in  a  quasi- 
judicial  capacity  is  not  any  defense  to 
the  issuance  of  mandamus.  State  ex  rcl. 
Arthurs  v.  Board  of  County  Commrs.,  44 
M  51,  CO,  01,  118  P  804. 

A  board  of  county  commissioners,  in 
passing  upon  tho  sufficiency  of  tho  peti- 
tion, is  presumed  to  understand  tho  meth- 
od pursued  by  tho  government  in  its  sur- 
veys of  public  land,  and  is  chargcablo 
with  knowledge  of  the  territory  included 
within  its  own  county,  as  well  as  its 
boundaries.  Stato  ex  rol.  Arthurs  v.  Board 
of  County  Commrs.,  44  M  51,  CO,  01,  118 
P  SOI. 

Tho  petition  for  an  elimination  of  cer- 
tain territory  from  tho  area  included 
within  tho  boundaries  of  n  proposed  new 
county,  must  contain  a  description  of  tho 
torritory   sought   to   bo   eliminated,   nnd   n 
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prayer  for  the  rcliof  demanded.  The  other 
facts  may  be  mado  to  appear  by  evidence 
upon  the  hearing,  without  being  specially 
allogod.  State  ex  rcl.  Arthurs  v.  Board 
of  County  Commrs.,  44  M  51,  60,  CI,  IIS 
P  804. 

In  determining  whether  a  petition  for 
the  exclusion  of  territory  from  a  county 
proposed  to  be  created  was  signed  by  50 
per  cent  of  the  qualified  electors  therein, 
the  board  of  county  commissioners  may 
resort  to  whatever  competent  evidence  it 
has  at  hand,  including  the  great  register 
of  voters.  State  ex  rel.  Lang  v.  Furnish, 
48  M  28,  35,  13*  P  297. 

A  countorpctition  for  the  exclusion  of 
territory  from  a  proposed  new  county 
must  contain  the  signatures  of  at  least 
50  per  cent  of  the  qualified  electors 
resident  in  the  territory  sought  to  be 
excluded,  and  the  burden  is  on  the  coun- 
tcrpetitioncrs  to  show  that  fact  on  the 
hearing.  State  ex  rcl.  Lang  v.  Furnish,  48 
M  28,  37,  134  P  207;  State  ex  rcl.  Wood  v. 
Board  of  County  Commrs.,  49  M  105,  170, 
140  P  728. 

Countcrpetition  for  Exclusion — Verifi- 
cation 

A  recital  in  the  affidavit  verifying  a 
petition  for  the  elimination  of  certain  ter- 
ritory from  the  area  included  within  the 
boundaries  of  a  proposed  new  county,  that 
60  per  cent  of  the  qualified  electors  of 
tho  territory  sought  to  be  withdrawn  had 
signed  such  petition,  was  sufficient  prima 
facie  showing  of  that  fact.  State  ex  rel. 
Arthurs  v.  Board  of  County  Commrs.,  44 
M  51,  CS,  118  P  804.  But  this  is  not  so 
where  the  petition  is  unaccompanied  by 
such  affidavit,  in  which  case  it  may  not 
be  taken  as  prima  facie  evidenco  of  such 
facts.  State  ex  rel.  Lang  v.  Furnish,  48 
M  28,  3S,  134  P  297. 

Sinco  the  statute  does  not  require  the 
verification  of  countcrpetitions,  and  does 
not  authorize  the  acceptance  of  it  as 
probative,  the  countcrpetitions,  though 
verified,  cannot  be  given  any  evidentiary 
value.  State  ex  rcl.  Wood  v.  Board  of 
County  Commrs.,  49  M  1C5,  171,  140  P  728. 

A  verification  to  a  counterpetition  ask- 
ing for  the  exclusion  of  territory  sought 
to  be  included  in  a  proposed  new  county, 
which  merely  averred  that  each  affiant 
believed  that  the  countcrpctiHou  was 
Bigncd  by  at  least  50  per  cent  of  the 
qualified  electors  of  the  territory  sought 
to  be  excluded,  was  of  no  probative  value 
aa  to  the  facts  alleged.  State  ex  rcl.  Wood 
v.  Board  of  County  Commrs.,  49  M  105, 
170,  171,  110  P  728. 

Notice  of  Hearing 

Publication  of  notice  of  hearing  on  pe- 
titions for  tho  creation  of  a  now  county 
required   by    this   act,   in   certain   newspa- 


pers for  at  least  once  n  week  for  two 
weeks  noxt  preceding  tho  date  fixed  for 
it,  is  jurisdictional,  and  failuro  of  publi- 
cation in  one  of  the  papers  designated  in 
the  week  immediately  preceding  tho  d.ite 
of  the  hearing  was  fatal  to  jurisdiction 
and  rendered  all  subsequent  proceedings, 
including  the  election,  invalid.  State  ox 
rel.  Stevens  v.  McLeish,  59  M  527,  529, 
193  P  357. 

Designation  by  the  county  clerk  of  a 
newspaper  by  the  wrong  name,  in  which 
to  publish  notice  of  the  date  of  hearing 
of  petitions  for  the  creation  of  a  new 
county,  amounted  to  noncompliance  with 
the  statutory  directiou  in  that  regard. 
State  ex  rel.  Stevens  v.  McLeish,  59  M 
527,  529,  193  P  357. 

Tho  requirement  of  this  act  that  notice 
of  the  hearing  of  new  county  petitions 
shall  be  published  "at  least  once  a  week 
for  two  weeks  next  preceding  the  date 
fixed  for  such  hearing"  means  two  weeks 
immediately  preceding  the  hearing.  State 
ex  rel.  Stevens  v.  McLeish,  59  M  527,  529, 
198  P  357. 

Tho  board  of  county  commissioners  is 
without  jurisdiction  to  proceed  with  a 
hearing  of  a  petition  for  the  creatiou  of 
a  new  county  unless  publication  of  the 
notice  as  required  by  this  section  has  been 
made;  if  not  so  made  and  the  board  pro- 
ceeds with  the  hearing,  its  action  is  void. 
Garry  v.  Martin,  70  M  5S7,  591,  227  P 
573,  distinguished  in  83  M  282,  301,  272 
P  543. 

Under  the  rule  that  where  a  notice  is 
required  to  be  published  at  least  once  a 
week  for  a  period  next  preceding  a  cer- 
tain date,  the  word  "for"  means  "through- 
out" or  "during  the  continuance  of"  the 
period  prescribed,  the  provision  of  this 
section,  requiring  publication  of  notice  of 
hearing  of  a  petition  for  tho  creation  of 
a  new  county  "at  least  once  a  week  for 
two  weeks  next  preceding  the  date  fixed 
for  such  hearing"  means  that  two  full 
weeks'  notice,  fourteen  days,  shall  be 
given,  and  that  therefore  publication 
made  for  a  shorter  period  of  time  is  in- 
sufficient. Garry  v.  Martin,  70  M  5S7,  591, 
•227  P  573,  distinguished  in  S3  M  282,  301, 
272  P  543.    , 

One  Block 

The  requirement  that  territory  sought 
to  be  excluded  from  a  proposed  new  coun- 
ty must  be  in  one  block — the  word 
"block"  implying  solidity  or  compactness 
— was  not  met  by  a  petition  describing 
nn  irregularly  shaped  tract  distributed 
over  fourteen  townships,  the  exterior 
boundaries  of  which  ran  back  and  forth, 
in  all  directions  nf  the  compass,  alternate- 
ly including  and  excluding  Fini.il  I  tracts, 
so  threaded  together  its  to  preserve  its 
continuity,    and     including    those    against 
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the  creation  of  tlie  new  county  and  ex- 
cluding those  favoring  it.  State  ex  rel. 
Woodward  v.  Moultoii,  57  M  41 1,  189  P 
50,  distinguished  in  83  M  540,  553,  273 
P  90. 

The  intent  of  the  legislature  in  en- 
acting the  provision  that  territory  sought 
to  be  excluded  from  a  proposed  new  coun- 
ty must  be  in  one  block,  held  to  havo 
been  that  a  block  should  be  mapped  out, 
irrespective  of  tho  personnel  of  those 
residing  within  it,  the  majority  of  tho 
residents  thereof  to  determine  whether,  as 
a  whole  and  not  as  individuals,  they  go 
with  the  new  or  remain  with  the  old 
county.  State  ex  rel.  Woodward  v.  Moul- 
ton,  57  M  414,  180  P  50,  distinguished  in 
83  M  540,  553,  273  P  90. 

Qualified  Electors 

In  computing  tho  number  of  signatures 
the  petition  must  bear,  the  board  must 
take  into  consideration  only  those  who 
are  qualified  electors  at  the  time  of  the 
signing  of  the  petition  and  the  number 
of  electors  who  are  shown  to  have  been 
disqualified  must  be  deducted  from  the 
total  number  residing  in  the  proposed 
county.  State  ex  rel.  Bogy  v.  Hoard  of 
County  Commrs.,  43  M  533,  538,  117  P 
10G2,  explained  in  48  M  28,  33,  134  P 
297;  State  ex  rel.  Fadncss  v.  Kie,  53  M 
33S,  145,  1C2  P  164. 

Tho  expression  "qualified  electors," 
means  persons  who  possess  tho  necessary 
constitutional  qualifications,  and  not  elec- 
tors 'uhoso  names  appear  on  the  great 
register  of  voters.  State  ex  rel.  Lang  v. 
Furnish,  48  M  28,  32,  134  P  297. 

The  burden  of  establishing  the  number 
of  qualified  electors  residing  in  territory 
sought  to  be  excluded  from  a  proposed 
new  county  is  upon  the  petitioners  seek- 
ing exclusion,  nnd  not  upon  the  pro- 
ponents of  the  new  county.  State  ex  rel. 
Lang  v.  Furnish,  48  M  28,  32,  134  P  297. 

Taxpayer 

A  "taxpayer"  within  the  meaning  of 
this  section,  which  requires  petitions  for 
the  creation  of  a  new  county  to  bo  veri- 
fied by  five  resident  taxpayers,  is  one  who 
owns  property  within  the  county  and  who 
pays,  and  is  subject  to  and  liable  for,  a 
tax.  State  en  rel.  Woodward  v.  Moultoii, 
57  M  414,  ISO  P  59. 

Where  the  owner  of  personalty  listed  it 
and  paid  taxes  thereon,  failure  of  the 
^assessor  to  place  his  name  on  the  tax 
roll,  or  the  fact  that  the  property  was 
mistakenly  assessed  in  the  name  of  a 
newspaper  of  which  he!  was  (he  owner,  did 
not  have  the  effect  of  disqualifying  him 
ns  a  "taxpayer."  State  ex  rid.  Woodward 
v.  Moultoii,  57  M   lit,  LS'.I  1*  59. 


Verified  Potitlon  Prima  Facio  Evidence 
Applying  the  provisions  of  subdivision 
C  of  subsection  (2)  of  this  section  by 
analogy  to  proceedings  for  the  consolida- 
tion of  school  districts,  held  that  a  veri- 
fied petition  for  such  consolidation  was 
prima  facie  evidence  that  it  contained  a 
majority  of  tho  resident  freeholders  of  a 
district  affected  at  the  timo  it  was  filed. 
Swaim  v.  Redcen,  101  M  521,  531,  55  P 
2d  1. 

When  Protest  Must  Be  Filed 
Under  this  section,  petitions  for  tho 
exclusion  of  territory  and  protests  against 
the  exclusion  must,  but  protests  against 
tho  creation  of  a  new  county  need  not,  bo 
filed  at  least  one  day  before  the  date  set 
for  hearing  to  entitle  them  to  considera- 
tion by  tli e  board  of  county  commission- 
ers, it  being  sufficient  if  such  latter  pro- 
tests are  filed  on  or  before  the  time  fixed 
for  the  hearing.  State  ex  rel.  Faragher  v. 
Moulton,  C8  M  219,  221,  224,  21G  P  804. 

Withdrawal  from  Petition 

In  tho  absence  of  legislative  expression 
to  the  contrary,  signers  of  a  petition  may 
withdraw  their  names  at  any  time  before 
final  action  thereon;  and  the  board  of 
county  commissioners  was  in  error  in  re- 
fusing to  consider  withdrawals  from  pe- 
titions theretofore  filed  asking  the 
exclusion  of  certain  territory  from  a 
proposed  new  county  upon  the  ground  that 
tho  withdrawals  of  signatures,  though 
filed  before  final  action,  had  not  been 
presented  until  after  the  date  fixed  for 
the  hearing.  Stnto  ex  rel.  Lang  v.  Furnish, 
48  M  23,  35,  3C,  134  P  297,  explained  in 
103  M  99,  113,  01  P  2d  815. 

The  matter  of  tho  creation  of  a  new 
county  must  be  determined  on  the  caso 
as  mado  upon  the  date  fixed  for  the 
hearing,  save  as  it  may  be  affected  by 
subsequent  withdrawals  before  final  ac- 
tion taken;  therefore,  protests  against  its 
creation,  or  petitions  for  the  exclusion 
of  territory  from  within  its  proposed 
boundaries  filed  after  the  dato  fixed  for 
the  hearings,  may  not  be  entertained  by 
the  board  of  county  commissioners.  Stnto 
ex  rel.  Lang  v.  Furnish,  48  M  28,  35,  3G, 
134  P  297. 

The  right  of  ono  who  had  signed  a 
petition  for  the  creation  of  a  new  county 
and  then  signed  a  withdrawal  of  his  name 
therefrom,  to  thereafter  and  before  the 
hearing  withdraw  from  the  withdrawal  is 
not  absolute,  and  therefore  no  clear  legal 
duty  being  imposed  upon  the  board  of 
county  commissioners  to  give  effect  to  the 
withdrawal  from  the  withdrawal,  manda- 
mus does  not  lie  to  compel  it  to  do  sn. 
Slate  ex  rel.  Faragher  v.  Moulton,  03  M 
219,  221,  221,  210  P  BO  |,  explained  in  103 
M  99,  113,  01  P  2d  8)5. 


(3)     Within  two  weeks  after  its  determination  ot  the  trutli  of  the  al- 


- 
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References  trict  No.  28  ▼.  Urton,  76  M  458,  459,  248 

Count v  of  Hill  v.  County  of  Liberty,  62      p  3C9- 
M    1J,   IC,  203   P  500;   State   ex   rcl.   Mis- 

Muta   County   v.   Brown,    73   M    371,    373,  Collateral  References 

230    I*    51S;    State    ex    rel.    School    Dis-  CounticsC=>13. 

20  C.J.S.   Counties  §  28. 

16-505.     (4304)    Duty    of    commissioners    when    findings    justify    new 
county— division  into  township,  road  and  school  districts— change  of  bound- 
aries of  election  precincts — election — temporary  county  seat.     (1)     If  the 
said  board  of  county  commissioners  determine  that  the  formation  of  said      o 
proposed  new  county  will   not   reduce  any  county  from   which   any  terri-       ^ 
itory  is  taken  to  an  assessed  valuation  of  less  rii  in  twelve'  million  dollar*, 
inclusive  of  the  assessed  Valuation,  nor  the  area  thereof  to  less  than  tA'ciw 
hundred  square  miles  of  surveyed  \&\x&,  etod  il'-Vt  the  nrupoxed  -new  county 
contains  property  of  an  assessed  valuation  of  at  least  ten  million  dollars, 
inclusive  of  all  assessed  valuation,  and  that  the  proposed  now  county  lias 
an  area  of  at  least  one  thousand  square  miles  of  land,  and  that  no  line 
of  said    proposed   new   county   passes   within    fifteen   miles   of    the   court- 
house situate  at  the  county  seat  of  any  county  proposed  to  be  divided,  ex- 
cept as  hereinbefore  provided,  and  that  said  petition  contains  the  genuine 
signatures  of  at  least  fifty  per  cent  (50%)  of  the  qualified  electors  of  the 
proposed  new  county,  or  in  cases  where  separate  petitions  are  presented 
from  portions  of  two  or  more  existing  counties  (as  herein  required),  that 
each  of  said  petitions  contain  the  genuine  signatures  of  at  least  fifty  per 
cent  (50%)  of  the  qualified  electors  of  that  portion  of  the  proposed  new- 
county  from  which  it  is  taken,  then  the  said  board  of  county  commissioners 
shall  divide  the  proposed  new  county  into  a  convenient  number  of  town- 
ship, road,  and  school  districts,  and  define  their  boundaries  and  designate 
the  names  of  such  districts. 

(2)  Said  board  of  county  commissioners  shall  also,  if  necessary  for 
the  purpose  of  the  election  hereinafter  provided  for,  change  the  boundaries 
of  the  election  precincts  in  said  old  county  or  counties  to  make  the  same 
conform  to  the  boundaries  of  the  proposed  new  county;  provided,  that  the 
boundary  lines  of  no  such  precinct  shall  extend  beyond  the  boundary  lines 
of  the  then  existing  county  in  which  it  is  located,  and  from  which  the  tcrri- 
'tory  is  proposed  to  be  taken';  and  said  board  shall  appoint  election  officers 
to  act  at  said  election  and  to  be  paid  by  said  board. 


M 


legations  of  said  petition  as  aforesaid,  the  said  board  of  county  commis-  *& 

sionors  shall  order  and  pive  proclamation  and  notice  of  an  election  to  be  held  o> 

on  a  specified  day  in  tlie  territory  which  is  proposed  to  be  taken  for  the  w 

new  county,  not  less  than  ninety  days  nor  more  than  one  hundred   and  C 

twenty  days  thereafter,  for  the  purpose  of  determining  whether  such  ter-  ^ 

ritory   shall,  be   established   and   organized   into   a   new   county;   and    for  C. 

the  election  of  officers  and  location  of  a  county  seat  therefor,  in  ease  the  ; -: 

vote  at  such  election  shall  be  in  favor  of  the  establishment  and  organization  \', 

of  such  new  county.   All  qualified  electors  residing  within  the  proposed  new  H 
county  who  are  qualified  electors  of  the  county  or  counties  from   which 
territory  is  taken  to  form  such  proposed  new  county,  and  wlio  are  re<'is- 
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tercd  under  the  provisions  of  the  registration  laws  of  the  state,  shall  be 
entitled  to  vote  at  said  election.  Registration  and  transfers  of  registration 
shall  be  made  and  shall  close  in  the  manner  and  at  a  time  provided  by  law 
for  registration  and  transfers  of  registration  for  a  general  election  in  the 
6tate  of  Montana. 

(4)  Such  proclamation  and  notice  of  election  shall  be  published  at  least 
once  a  week  for  three  weeks  before  the  holding  of  such  election,  in  some 
newspaper  of  general  circulation  published  in  the  territory  which  is  pro- 
posed to  be  taken  for  the  new  county,  and  a  copy  thereof  shall  be  mailed 
immediately  by  the  county  clerk  of  the  county  in  which  the  petition  is  filed 
to  the  county  clerk  of  each  county  from  which  territory  is  taken  for  the 
proposed  new  county.  Such  proclamation  and  notice  shall  require  the  voters 

to  cast  ballots  which  shall  contain  the  words,  "For  the  new  county  of 

(giving  the  name  of  the  proposed  new  county)"  "Yes,"  and  "For 

the  new  county  of (giving  the  name  of  the  proposed 

new  count}-),"  "No,"  and  each  voter  desiring  to  vote  for  the  establishment 
and  organization  of  said  new  county  shall  mark  a  cross  (X)  opposite  the 

words,  "For  the  new  county  of ,"  "Yes,"  in  the  manner 

now  required  by  law  in  other  elections,  and  each  voter  desiring  to  vote 
against  the  establishment  and  organization  of  said  new  county  shall  mark  a 

cross  (X)  opposite  the  words,  "For  the  new  county  of ," 

"No,"  in  the  manner  now  required  by  law  in  other  elections;  and  shall 
also  contain  the  names  of  persons  to  be  voted  for  to  fill  the  various  elective 
offices  designated  in  said  proclamation  for  counties  of  the  class  to  which 
said  proposed  county  will  belong,  as  determined  by  the  board  of  county 
commissioners  as  herein  otherwise  provided. 

(5)  There  shall  also  be  printed  upon  said  ballot  the  words,  "For  the 
county  seat,"  and  the  names  of  all  cities  or  towns  which  may  have  filed 
with  the  county  clerk  a  petition  signed  by  at  least  twenty-five  qualified 
electors,  nominating  any  city  or  town  within  the  proposed  new  county  for 
the  county  seat,  and  the  voter  shall  designate  his  choice  for  county  scat 
by  marking  a  cross  (X)  opposite  the  name  of  the  city  or  town  for  which 
he  desires  to  cast  his  ballot.  At  the  special  election  to  be  held,  as  pro- 
vided in  this  act,  the  question  of  the  election  of  the  county  seat  is  hereby 
provided  to  be  submitted  to  the  qualified  electors  of  the  proposed  new 
county,  and  the  majority  of  all  the  votes  cast  therefor  shall  determine  the 
election  thereon.  In  case  any  city  or  town  fails  to  receive  a  majority  of 
all  the  votes  cast,  then  the  city  or  town  receiving  the  highest  number  of 
all  votes  cast  shall  be  designated  as  the  temporary  county  scat,  and  in  case 
any  city  or  town  is  not  the  choice  of  the  election  for  the  county  scat  by  a 
majority  of  all  the  votes  cast,  the  question  of  choice  between  the  two  cities 
or  towns  for  which  the  highest  number  of  votes  shall  have  been  east 
shall  be  submitted  in  like  manner  to  the  qualified  electors  at  the  next 
general  election  thereafter.  When  the  county  seat  shall  have  been  selected 
as  herein  provided,  it  shall  not  thereafter  be  changed  except  in  the  manner 
provided  by  law. 

(G)  The  proclamation  calling  the  election  and  the  notice  thereof 
provided  for  in  this  net  shall  be  made  and  given  exclusively  by  the  board  of 
count v  commissioners  with  which  is  filed  the  said  petition  for  the  formation 
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and  establishment  of  such  new  county,  and  such  board  shall  cause  the  clerk 
of  said  county  to  furnish  to  the  officers  of  each  precinct  in  such  pro- 
posed new  county  all  ballots,  poll  list,  tally  lists,  registers  for  voters' 
signatures,  ballot  boxes,  and  oilier  election  supplies  and  equipment  nec- 
essary to  conduct  such  election,  and  which  are  not  hereinafter  specifically 
directed  to  be  furnished  by  the  clerk  of  another  county  or  counties.  Such 
election  shall  be  governed  and  controlled  by  the  general  election  laws  of 
the  state,  so  far  as  the  same  shall  be  applicable,  except  as  herein  otherwise 
provided.  The  returns  of  all  elections  for  the  creation  of  the  county,  and  for 
officers  and  for  location  of  the  county  seat  as  provided  for  in  this  act,  shall 
be  made  to  and  canvassed  by  the  board  of  county  commissioners  of  the 
county  from  which  the  largest  area  is  taken  by  the  proposed  county. 

(7)  The  county  clerk  of  each  county  from  which  territory  is  taken  for 
the  proposed  new  county  shall,  not  less  than  five  days  before  the  date  of 
such  election,  furnish  to  each  board  of  election  within  said  proposed  new 
county,  a  copy  of  the  official  register  for  the  precincts  of  such  proposed 
new  county  as  are  within  their  respective  counties,  and  the  copies  of  in- 
dexes thereof  required- by  law  containing  the  names  of  all  persons  who 
were  qualified  electors  at  the  last  general  election  before  the  date  of  such 
election. 

All  returns  of  election  herein  provided  for  shall  be  made  to  the  board  of 
county  commissioners  calling  such  election.  4 

All  nominations  of  candidates  for  the  office  required  to  be  filled  at  said 
election  .shall  be  made  in  the  manner  provided  by  law  for  the  nomination  of 
candidates  by  petition. 

The  provisions  of  the  election  laws  relating  to  preparation,  printing,  and 
distribution  of  sample  ballots,  except  the  provisions  of  said  laws  relating 
to  primary  elections  in  this  state,  shall  have  application  to  any  election  pro- 
vided for  in  this  act. 


History:  En.  Sec.  3,  Ch.  22G,  L.  1919; 
re-cn.  Sec.  4394,  R.  C.  M.  1921. 

NOTE. — Wording  of  this  section 
changed  to  conform  to  section  1G-501. 

Division  into  School  Districts 

The  matter  of  dividing  a  new  county 
Into  school  districts  being  lodged  in  the 
discretion  of  the  commissioners  of  the  old 
county  out  of  which  the  new  one  is 
created,  a  court  cannot,  upon  finding  that 
the  discretion  had  been  erroneously  exer- 
cised, substitute  its  discretion  and  es':ib- 
lish  the  boundaries  so  as  to  cxcludo 
territory  which  should  not  haje  been  in- 
cluded, or  hold  the  order  valid  as  to  the 
portion  properly  included  and  invalid  as 
to  the  other.  State  ex  rcl.  School  1'istrict 
No.  28  v.  Urton,  7G  M  458,  459,  218  P 
3C9. 

Where  upon  the  creation  of  a  new 
county  tho  territory  embraced  within  a 
school  district  for  many  years  existed  in 
one  of  the  two  old  counties  out  ot"  which 
the  new  one  w.isj  created,  was  cut  in  two, 
cnti.iiu"  it  to  lie  partly  in  thf  new  countv 

History:  En.  Sec.  3,  Ch.  22G,  L.  1919'; 
re-cn.  Sec.  4394.  R.  C.  St  1921;  amd.  Sec. 
8,  Ch.  40G,  L.  1973. 

Amendments 

The  1073  amendment  reduced  the  sig- 
nature requirement  on  petitions  from  .'S' ; 
to   50';     of    the    qualified    electors    in    snli- 


and  partly  in  tho  old,  and  the  county 
commissioners  charged  with  the  duty  of 
dividing  the  new  county  into  school  dis- 
tricts did  not  properly  perform  it  but  left 
tho  boundaries  of  the  district  in  question 
as  they  were  before  the  creation  of  the 
new  county,  and  the  district  ipso  facto 
became  a  joint  one,  and  refusal  of  the 
county  treasurer  of  the  old  county  in 
which  a  portion  of  the  district  lay  to 
transmit  to  the  treasurer  of  the  new 
county  the  funds  collected  by  him  as 
taxes  upon  the  property  within  that  por- 
tion for  school  purposes,  was  wrongful. 
State  ex  rel.  School  District  No.  28  v. 
Urton,  76  M  45S.  459,  248  P  3G9. 

Rehearing 

After  an  order  calling  an  election  to 
determine  whether  a  new  county  should 
be  created  had  been  mado  and  tlio  board 
of  county  commissioners  clothed  with 
jurisdiction  had  adjourned  sine  ilie,  it  w:is 
without  power  In  "jm lit  a  rehearing.  Stnti: 
ex  rel.  Wood  v.  Hoard  of  County  Commrs., 
49  M  1G5.  172.  1  10  l»  72S. 
section  (11;  and  deleted  "and  who  have 
resided  within  the  limits  of  the  proposed 
county  for  a  period  of  more  than  six 
mouths  next  preredint;  the  day  of  the 
election"'  following  "territory  is  taken  to 
fnriii  sueh  proposed  new  enmity"  ill  the 
second  sentence  of  subsection  (3). 
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16-506.  (4305)  Measures  to  be  taken  after  election— officers — effect  of 
adverse  vote.  (1)  Tf,  upon  the  canvass  of  the  votes  cast  at  such  election, 
it  appears  that  more  than  fifty  per  cent  (50%)  of  the  votes  cast  are  "For 

the  now  county  of  ,"  "Yes,"  the  board  of  county  commissioners       lg73    SUPPLEMENT 

shall,   by   a    resolution    entered    upon    its   minutes,    declare   such    territory  '      "*■ 

duly  formed  and  created  as  a  county  of  this  state,  of  the  class  to  which 

the  same  shall  belong,  under  the  name  of  county,  and   that 

the  city  or  town  receiving  the  highest  number  of  votes  cast  at  said  election 
for  county  scat  shall  be  the  county  seat  of  said  county  until  removed  in 
the  manner  provided  by  law,  and  designating  and  declaring  the  person 
receiving  respectively  the  highest  number  of  votes  for  the  several  offices  to 
be  fdled  at  said  election,  to  be  duly  elected  to  such  offices.  Said  board 
shall  forthwith  cause  a  copy  of  its  said  resolution,  duly  certified,  to  be  tiled 
in  the  office  of  the  secretary  of  state,  and  ninety  days  from  and  after  the 
date  of  such  filing  said  new  county  shall  be  deemed  to  be  fully  created, 
and  the  organization  thereof  shall  be  deemed  completed,  and  such  officers 
shall  be  entitled  to  enter  immediately  upon  the  duties  of  their  respective 
offices  upon  qualifying  in  accordance  with  law  and  giving  bonds  for  the 
faithful  performance  of  their  duties,  as  required  by  the  laws'of  the  state. 
The  clerk  of  the  board  of  county  commissioners  with  which  said  petition 
was  filed,  as  herein  provided,  must  immediately  make  out  and  deliver  to 
eacli  of  said  persons  so  declared  and  designated  to  be  elected,  a  certificate 
of  election  authenticated  by  his  signature  and  the  seal  of  said  county.  The 
persons  elected  members  of  the  board  of  county  commissioners  and  the 
county  clerk  shall  immediately,  upon  receiving  their  certificates  of  elec- 
tion, assume  the  duties  of  their  respective  offices. 

(2)  The  board  of  county  commissioners  shall  have  authority  to  provide 
a  suitable  place  for  the  county  officers,  and  to  purchase  such  supplies  as 
may  be  deemed  necessary  for  the  proper  conduct  of  the  county  government. 
All  other  officers  take  office  ninety  days  after  the  filing  of  the  resolution 
herein  provided  for  with  the  secretary  of  state.  All  the  officers  elected 
at  said  election,  or  appointed  under  this  act,  shall  hold  their  offices  until 
the  time  provided  by  general  law  for  the  election  and  qualification  of  such 
officers  in  this  state,  and  until  their  successors  are  elected  and  qualified,  and 

for  the  purpose  of  determining  the  term  of  office  of  such  officers,  the  years  1373  SUpPLEVf  • 
said  officers  are  to  hold  office  are  to  be  computed  respectively  from  and 
including  the  first  Monday  after  the  first  day  of  January  following  the 
last  preceding  general  election.  If,  however,  upon  such  canvass  it  appears 
that  more  than  fifty  per  cent  (50%)  of  the  votes  east  at  said  election 
are  "For  the  new  county  of "  "No,"  the  board  of  county  com- 
missioners canvassing  said  vote  as  provided  herein  shall  pass  a  resolution 
in  accordance  therewith,  and  thereupon  the  proceedings  relating  to  divi- 
sion of  such  county  or  counties  shall  cease;  and  no  other  proceedings  in 
relation  to  any  otheV  division  of  said  old  county  or  counties  shall  be  in- 
stituted for  at  least  two  years  after  such  determination. 

History:    Fix.    Sec.  4.   Cu.   C'JG,  L.    1019;  *mA„j„,„f« 

-en.  Se£  J3HB.  It.  C.  M.  1021;  amd.  Sec.  Amendments 

'.  Ch.  40o,  L.  l'J73.  The    l!>7;i   ainemlmoiit    mlm-i'il    llio   v ■> 

ncvfa&iry    to    rri'.-ito    :i    county    fioi-i    .VS' . 
to  a  simple  majority   at  the   ln-jjinniiij;  ni 
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History:     En.  Sec.  4,  Oh.  226,  L.  1019;  law  for  the  election  of  such  om>crs,  and 

re-cn.  Sec.  4395,  R.  C.  M.  1921.  uot  until   tlio   next   general  election,  and 

Term  of  Office  thereby    intended    that    when    under    the 

_,        .*.,.,              .  general  law  a  term  should  not  expire  with 

Though     the     legislature     in     the     Now  the     general     election,     the    commissioner 

Counties    Act    (this    section)    did    not    dc-  elected    should    hold    over    such     general 

elaro  that  whero   all   tho  members  of  the  election.    State  ex  rel.  Foot  v.  Rc-o    SO 

board    of    county   commissioners    must    be  M  1,  0,  257  P  1029.                              °°  ' 

elected  at  the  creation   of  a  new  county,  Chapter    106,    Laws    1925    (16-008    and 

none    holding    over    as    members    of    the  10-509),    providing    that    county    commis- 

board    of   the    parent    county    because    of  aioncrs   elected   at   a   special    election    for 

their  residence  in  tho  proposed  new  conn-  the   creation    of   new    counties    shall    hold 

ty,    they    shall    be    elected    for    terms    of  office  until  the  next  general  election,  held, 

two,  four  and   six   years   to   comport   with  in    the    nature    of   an    amendment    to    this 

the   intention   of   the   people   in   amending  section,  which   not   being   retroactive,   has 


in 


section  4,  article  XVI  of  the  constitution,  no  effect  upon  a  special  election  held  .. 
it  did  declare  that  they  should  hold  of-  1924.  State  ex  rel.  Foot  v.  Ro<*gc,  80  M 
fico   until    the    time    provided    by    general      1,  9,  257  P  1029. 

16-507.     (439G)  Officers  of  new  county— judicial  district.  At  the  elec- 
tion provided  for  in  section  1G-505  of  this  code,  there  shall  be  chosen  such 
county,  township,  and  district  officers  as  are  now  or  may  hereafter  by  gen- 
eral law  be  provided  for  in  counties  of  the  class  to  which  the  said  new 
county  is  determined  to  belong,  as  herein  provided;  provided,  that  all  duly 
elected,  qualified  and  acting  officers  of  the  county  or  counties,  who  may  re- 
side within  the  proposed  new  county,  shall  be  deemed  to  be  officers  of  said 
new  county  if  they  file  with  the  board  of  county  commissioners,  whose  duty- 
it  shall  be  to  call  the  election,  within  five  days  after  the  final  hearing  and  , 
determination  of  said  petition  for  such  proposed  new  county,  their  inten- 
tion to  become  officers  of  said  proposed  new  county,  and  the  board   of 
county  commissioners  issuing  the  proclamation  of  any  election,  as  in  this 
act  provided,  shall  omit  providing  for  the  election  of  any  sucli  officers  as 
may  have  filed  their  declaration  as  herein  provided;  and  provided,  also, 
that  all  duly  elected,  qualified,  and  acting  justices  of  the  peace  and  con- 
stables residing  within  the  proposed  new  county  at  the  time  of  the  division 
of  such  county  into  townships,  as  hereinbefore  in  section  1G-505  provided, 
shall  hold  office  as  such  justices  of  the  peace  or  constables  in  said  county 
for  the  remainder  of  the  term  for  which  they  were  elected  on  qualifying  as 
justices  of  the  peace  or  constables  for  the  respective  townships  in  which 
they  reside,  when  said  townships  are  organized  as  provided  in  this  act; 
provided,  further,  that  all  duly  elected,  qualified,  and  acting  school  trustees 
residing  within  the  proposed  new  county  at  the  time  of  the  division  of  such 
county  into  school  districts,  as  hereinbefore  in  section  1G-505  provided, 
shall  hold  office  as  school  trustees  in  said  new  county  for  the  remainder  of 
the  term  for  which  they  were  elected  on  qualifying  as  school  trustees  for 
the  respective  districts  iti  which  they  reside,  as  said  districts  arc  organized 
as  provided  by  this  act.  Each  person  elected  or  appointed  to  fill  an  ofiicc  of 
such  new  county  under  the  provisions  of  this  act  shall  qualify  in  the  man- 
ner provided  by  law  for  such  officers,  except  as  herein  otherwise  provided, 
and  shall  enter  upon  the  discharge  of  t lie  duties  of  his  ofiicc  within  sueh 
time  as  herein  provided,  after  the  receipt  of  the  certificate  of  his  election. 
Each  of  such  officers  may  take  the  oath  of  office  before  any  officers  author- 
ized by  the  laws  of  the  state  of  Montana  to  administer  oaths,  and  the  bond 
of  any  officer  from  which  a  bond  is  required  shall  be  approved  by  uny  judge 
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of  the  district  court  of  the  district  to  which  such  new  county  is  attached 
for  judicial  purposes.  The  officers  elected  or  appointed  under  the  provisions 
of  this  act  shall  each  perform  the  duties  and  receive  the  compensation 
now  provided  by  general  law  for  the  office  to  which  he  has  been  appointed 
or  elected  in  the  counties  of  the  class  to  which  such  new  county  shall  have 
been  determined  to  belong,  as  herein  provided  under  the  general  classifica- 
tion of  counties  in  this  state. 

Said  new  county,  when  created  and  organized  in  pursuance  of  the  pro- 
visions of  this  act,  shall  be  attached  to  such  judicial  district  as  may  be  des- 
ignated by  the  governor  of  tiie  state  of  Montana,  in  a  proclamation  to  be 
issued  by  him,  designating  such  new  county  as  attached  to  the  particular 
judicial  district  for  judicial  purposes. 

History:     En.  Sec.  5,  Ch.  226,  E.  1019;  missioners   shall   then   omit   providing    for 

re-en.  Sec.  439G,  R.  C.  M.  1921.  the  election  of  euch  officers,  it  would  seem 

that  the  proclamation  for  the  election  of 

Proclaiming  Election  officers  of  tho  new  county  should  be  made 

In  view  of  the  provision  of  this  section,  after  five  days  from  the  determination  on 

that  all  officers  of  a  county  out  of  which  the  petition.  State  er  rel.  Foot  v.  Rogge, 

a  new  county  is  to  bo  created,  residing  in  SO  M  1,  6,  257  P  1029. 

the  proposed  now  county  shall  be  deemed 

officers  of  the   new   county   if  within   five  Collateral  References 

days  after  determination   on   the   petition  •Countics<>=>G2;  CourtsG=>45. 

for  the  creation  of  a  new  one  they  shall  20     C.J.S.     Counties     §  101;     21     C.J.S. 

indicate  their  intention  to  become  officers  Courts    §  130. 
of  the  new  county,  and  the  board  of  com- 

16-508.     (439G.1)  Eepealed— Chapter  194,  Laws  of  19G7.. 

Repeal  was   repealed   by  Sec.  13,  Ch.  194,  Laws 

This  section   (Sec.  1,  Ch.   10C,  L.  1925),      1907. 
relating  to  the  election  of  a  state  senator, 

16-509.     (439G.2)  Board  of  county  commissioners  to  be  elected.  At  the 

special  election  held  for  the  purpose   of  voting   on  the  question   of  the 

creation   of   a   new   county,   a   board   of   county   commissioners   shall    be 

elected,  who  sliall  hold  office  until  the  next  general  election. 

History:  En.  Sec.  2,  Cli.  106,  L.  1925.  section  1G-506,  which,  not  being  retroac- 
tive, has  no  effect  upon  a  special  election 

Application  of  Section  held  in  1921.    State  ex  rel.  Foot  v.  Rogge, 

This  section,  providing  that  county  corn-  80  M  1,  11,  257  P  1029. 

missioners    elected    at    a    special    election 

for   tho    creation    of   new    counties,   shall  Collateral  References 

hold  office  until  the  next  general  election,  CountiesC=41. 

held,  in   the   nature   of   an   amendment   to  20  C.J.S.  Counties  §  75. 

16-510.  (4397)  Commission  appointed  by  governor  to  adjust  indebted- 
ness of  old  and  new  counties.'  It  shall  be  the  duty  of  the  persons  elected  to 
or  continuing  to  hold  the  office  of  county  commissioners  of  said  new  county 
to  meet  *t  the  county  seat  thereof  within  five  days  after  all  of  them  shall 
have  qualified,  and  upon  organization  of  said  board  of  county  commissioners 
it  shall  notify  the  governor  of  the  slate  of  the  organization  of  said  county, 
and  thereupon  it  shall  be  the  duty  of  the  governor  to  appoint  three  persons, 
one  of  whom  shall  be  a  resident  and  a  taxpayer  witliin  the  new  county,  and 
no  two  of  whom  shall  be  from  any  one  county;  the  three  persons  so  ap- 
pointed shall  form  and  be  a  board  of  commissioner!).  Sueli  commissioners 
shall,  within  ten  days  after  the  notice  of  the  appointment,  meet  at  the 
county  seat  of  the  new  county  and  organize  by  electing  from  their  mini- 
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ber  a  chairman,  and  also  elect  a  secretary  who  must  not  be  a  member  of 
said  commission.  Thereafter  such  commission  may  meet  at  such  place  or 
places  as  it  may  select.  A  majority  of  such  commissioners  shall  constitute 
a.  quorum  for  the  transaction  of  business.  Said  commission  shall  have  power 
to  compel  by  citation  or  subpoena,  signed  by  their  president  and  secretary, 
the  attendance  of  such  persons  and  the  production  of  such  books  and  papers 
before  said  commission  as  may  be  required  in  the  performance  of  the  duties 
imposed  by  this  act,  except  that  the  oflicial  records  of  any  county  or  counties 
from  which  said  new  count}'  was  formed  shall  in  no  case  be  taken  away 
from  the  county  seat  of  said  county.  Jt  shall  be  the  duty  of  the  sheriff  of 
any  county  to  execute  in  his  county  all  lawful  orders  and  citations  of  the 
said  commission;  and  for  any  services  so  performed  the  sheriff  shall  be  al- 
lowed the  same  fees  as  arc  allowed  to  him  for  services  in  civil  actions;  and 
all  witnesses  attending  before  said  commission  shall  be  entitled  to  the  same 
compensation  and  mileage  as  is  allowed  to  witnesses  in  courts  of  record; 
provided,  that  no  witness  shall  be  excused  from  attendance  at  the  time 
and  place  mentioned  in  said  order  or  citation  by  reason  of  the  failure  of  the 
officer  making  such  service  to  tender  to  such  witness  his  fees  and  mileage 
in  advance. 

History:     En.  Sec.  6,  Cli.  22G,  L.  1910;  Itcfcrcncc3 

rc-en.  Sec.  4307,  E.  C.  M.  1021.  S|nto  ex  re).  Furnish  v.  Mullcndore,  53 

M  109,  111,  1G1  P  919. 

16-511.  (430S)  Determination  of  amount  of  indebtedness  and  value  of 
property — taxation.  (1)  Said  board  of  commissioners  shall  immediately 
after  its  organization  ascertain  the  costs  of  the  election  held  hereunder, 
and  apportion  the  same  pro  rata  among  each  of  the  counties  from  which 
territory  was  taken  to  form  such  new  county;  shall  ascertain  the  indebted- 
ness of  each  county  from  which  territory  was  taken  to  form  the  new  county, 
as  the  same  existed  at  the  time  when  the  result  of  the  election  was  declared 
by  the  board  of  county  commissioners,  as  hereinbefore  provided,  and  also 
ascertain  the  total  value  of  all  property  at  the  time  belonging  to  each  of 
said  counties  from  which  territory  was  taken  and  situated  within  the  limits 
of  said  old  counties,  respectively.  It  shall  also  ascertain  the  assessed  value 
of  all  property  in  each  of  the  original  old  counties  from  which  territory 
was  so  taken,  aceording  to  the  last  completed  assessment  made  for  said 
county,  and  also  the  assessed  value,  under  the  same  assessment,  of  all  prop- 
erty within  the  territory  of  the  new  county  which  shall  have  been  taken 
from  the  old  county  or  counties  from  which  said  new  county  was  formed. 
They  shall  then  find  the  difference  between  the  amount  of  the  indebtedness 
of  the  old  county  and  the  value  of  the  property  belonging  to  the  old  county 
at  the  date  of  the  declaration  of  the  result  of  said  election,  as  hereinbe- 
fore provided,  and  if  such  indebtedness  exceeds  the  value  of  such  property 
belonging  to  the  old  county,  the  new  county  shall  pay  to  the  old  county  a 
due  proportiou'thereof,  to  be  determined  as  follows: 

"As  said  assessed  value  of  the  properly  in  the  old  county  is  to  the  said 
assessed  value  of  the  property  in  I  he  territory  by  this  act  to  be  in- 
corporated within  the  new  county  from  said  old  county,  so  is  the  amount  of 
said  excess  to  the  amount  to  be.  paid  by  said  new  county  to  said  old  county." 
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(2)  Said  board  of  commissioners  shall  certify  forthwith  to  the  board  of 
county  commissioners  of  the  new  county,  and  the  old  counties  thereby 
affected,  the  amount  constituting  the  due  proportion  of  said  excess  payable 
by  such  new  county  to  each  of  them;  also  the  value  of  any  property  belong- 
ing to  each  old  county  at  the  time  when  said  division  took  effect  (as  herein- 
before provided),  which  is  situated  in  the  new  county.  The  sum  of  said 
ascertained  value  of  said  last-mentioned  property  added  to  the  ascertained 
proportion  of  said  excess  which  the  new  county  is  to  pay  the  old  county, 
and  its  proportion  of  the  expense  of  said  election  as  aforesaid,  shall  be  an 
indebtedness  from  the  new  county  to  the  old  county,  and  the  said  property 
situated  as  aforesaid  in  the  new  county  shall  upon  settlement  therefor,  as 
provided  in  this  act,  become  the  property  of  the  new  county;  and  the  old 
county  shall  pay  the  entire  indebtedness  against  it,  and  the  expense  of  said 
election  shall  be  paid  by  the  county  calling  such  election,  and  any  other 
county  affected  thereby  shall  pay  its  proportion  thereof,  as  hereinbefore 
provided.  The  proceedings  in  this  section  required  to  be  taken  in  the  ascer- 
tainment and  adjustment  of  property  rights  and  debts  shall  be  had  and 
taken  as  between  said  new  county  and  each  of  the  counties  from  which  terri- 
tory is  taken  to  form  said  new  county,  in  the  manner  and  at  the  ratio  in 
said  section  provided. 

(3)  If,  upon  the  settlement  between  the  old  and  the  new  county  as 
herein  provided  for,  the  new  county  sliall  be  fqund  to  be  indebted  to  the 
old  county,  or  either  of  the  old  counties,  the  money  necessary  to  pay 
said  indebtedness  shall  be  raised  by  a  tax  levied  upon  the  property  con- 
tained in  said  new  county,  and  said  new  county  shall  pay  the  same;  pro- 
vided, however,  that  such  payment  by  said  new  county  may  be  made  in  not 
more  than  three  equal  annual  payments,  or  by  funds  to  be  derived  from 
the  sale  of  bonds  of  said  new  county,  as  may  be  determined  by  a  resolution 
of  the  board  of  county  commissioners  of  said  new  county,  adopted  within 
one  year  after  the  receipt  of  the  statement  from  the  board  of  commissioners, 
as  aforesaid,  of  the  amount  or  amounts  due  from  it.  If  the  value  of  the 
property  belonging  to  the  old  county  exceeds  the  indebtedness  of  the  old 
county,  then  the  old  county  shall  pay  to  the  new  county  a  due  proportion 
of  such  excess,  which  proportion  shall  be  determined  by  the  board  of  com- 
missioners, and  shall  be  paid  by  the  old  county  to  the  new  county  in  the 
same  manner  and  subject  to  the  same  conditions  herein  provided  for  pay- 
ment by  the  new  county  to  the  old  county,  when  the  indebtedness  of  the 
old  county  exceeds  the  value  of  the  property  in  the  old  county.  In  the  de- 
termination of  the  value  of  county  property  all  buildings  and  their  furni- 
ture, real  estate,  road  tools,  and  machinery,  and  all  steel  bridges  which  may 
have  been  constructed  and  in  use  for  a  less  period  than  ten  years,  shall  be 
taken  into  consideration  by  the  said  commissioners. 

Delinquent  taxes  due  to  the  old  county  against  property  situated  in  the 
new  county  shall  be  transcribed  in  and  collected  by  the  new  county. 

History:     En.  Sec.  7,  Ch.  22G,  L.  1919;  judicial    tribunal,   and    this   constitutes   no 

re-en.  Sec.  4398,  It.  C.  M.  1921.  invasion    of   tlio    coiiMtitution.il    provisions 

wliicli  lodp,o  the   judicial  power  of  (lie  stato 

Constitutionality  |„    jts    cotirts.     Stato    ex    rcl.    Arthurs    v. 

In   proceeding   for    tlio   organization    of  Hoard   of    County    C'ominra.,   -II    M    51,   71, 

a  new   county,   tlio   board    of   county    com-  118  1*  Sill;  State  ex  rcl.  Jncobaou  v.  Hoard 

miasioncre   is   required   to   act   an  n   quasi-  of   County   Couuura.,   47    M   031,   530,    134 
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P  291;  State  ex  rel.  Lang  v.  Furnish,  43 
M  28,  33,  134  P  297. 

Delinquent  Taxes 

Under  the  New  Counties  Act,  providing 
for  the  apportionment  of  property  and 
debts  between  a  new  and  the  old  situated 
in  that  portion  of  the  parent  county  or 
counties  incorporated  in  the  new  county, 
taxes  which  arc  delinquent  upon  creation 
of  the  new  one  or  were  delinquent  and  re- 
main unpaid  for  previous  years,  arc  col- 
lectible by  and  belong  to  the  new  county. 
(See  Opinion  on  Motion  for  Rehearing.) 
County  of  Hill  v.  County  of  Liberty,  02  M 
15,  16,  203  P  500. 

Delinquent  taxes  paid  on  property  in- 
corporated in  n  new  county,  in  the  inter- 
im between  the  passing  of  the  resolution 
by  the  board  of  commissioners  of  the  par- 
ent county  and  the  expiration  of  tho 
ninety-day  period  after  its  filing  with  tho 
secretary  of  state,  belong  to  the  parent 
and  not  to  the  new  county.  County  of 
Hill  v.  County  of  Liberty,  62  M  15,  10, 
203  P  500. 

Property  of  the  County 

"Property  of  the  county"  within  the 
meaning  of  section  3,  article  XVI,  of  the 
constitution,  under  which,  when  n  new 
county  is  created,  the  net  indebtedness 
of  tho  old  county,  its  ratable  proportion 
of  which  the  new  county  must  pay,  is  to 
be  determined  by  deducting  from  its  total 
indebtedness  the  value  of  all  property  of 
tho  old  county,  means  such  property  as  n 
county  holds  and  can  sell.  Slate  ex  rel. 
Judith  r.asin  County  v.  Poland,  01  M 
600,  203  P  352. 

Property  of  the  County — Bridges 

Generally  speaking,  bridges  are  not  such 
county  property  as  that  their  value  shall 
enter  into  consideration  in  the  adjustment 
of  the  indebtedness  of  the  old  county  with 
the  new  one.  A  bridge  is  to  be  treated 
as  but  a  portion  of  a  public  highway. 
State  ex  rel.  Foster  v.  Bitch,  49  M  155, 
156,  157,  140  P  731. 

A  partly  finished  bridge  constructed 
with  funds  obtained  by  a  bond  issue  is 
not  such  county  property  ns  it  may  sell, 
and  therefore  cannot  be  taken  into  con- 
sideration as  county  property  in  the  ad- 
justment of  indebtedness  between  an  old 
and  a  new  county.  State  ?x  rel.  Judith 
Basin  Count v  v.  Poland,  01  M  000,  203 
P  352. 

Since  a  completed  and  used  bridgo  be- 
longs to  the  .state  nnd  therefore  is  not 
"proi«:rty  of  tho  county"  within  tho  mean- 
ing of  section  3,  article  XVI,  of  the  con- 
stitution, prescribing  the  method  by 
which,  in  tho  creation  of  a  new  county 
out  of  an  old  oiu',  the  proportion  of  the 
net  indebtedness  of  the  old  county  charge- 


able to  the  new  one  shall  be  nsccrtalned, 
the  legislature  was  without  power  to  au- 
thorize the  commissioners  appointed  to 
adjust  the  indebtedness  between  a  new 
and  an  old  county  as  it  did  by  the  enact- 
ment of  section  7  of  chapter  139  of  the 
Laws  of  1915  (since  repealed)  to  take 
into  consideration  steel  bridges  con- 
structed and  in  use  for  a  period  of  less 
than  ten  years,  in  determining  tho  valuo 
of  county  propertv.  State  ex  rel.  Mis- 
soula County  v.  Brown,  73  M  371,  373,  230 
P   548. 

When  Mandamus  Is  Proper  To  Compel 
Adjustment  of  Indebtedness 

Mandamus  is  the  proper  remedy  to  com- 
pel commissioners  appointed  to  adjust 
county  indebtedness  between  an  old  and 
a  new  county  to  reassemble  and  correctly 
apportion  such  indebtedness;  the  fact  of 
their  adjournment  being  immaterial.  Such 
proceedings  should  be  brought  in  the 
name  of  the  county,  and  not  by  tho  board 
of  county  commissioners  in  their  official 
capacity.  State  ex  rel.  Furnish  v.  Mullen- 
dore,  53  M  109,  110,  117,  101  P  949. 

Error  committed  by  a  board  of  com- 
missioners appointed  to  adjust  tho  in- 
debtedness between  an  old  and  a  newly 
created  county,  which  is  a  function  ju- 
dicial in  character,  in  taking  bridges  into- 
consideration  as  county  property,  consti- 
tutes error  within  jurisdiction  not  cor- 
rective by  certiorari,  even  though  pro- 
vision is  not  made  for  an  appeal  or  some 
other  mode  of  review  of  the  board's  ac- 
tion. State  ex  rel.  Furnish  v.  Mullcndore, 
53  M  109,  110,  117,  101  P  949. 

Where  the  board  of  commissioners  of 
a  county  a  portion  of  which  was  there- 
after included  in  a  new  county,  in  order 
to  obtain  favorable  action  by  the  electors 
of  that  portion  on  a  proposed  issue  of 
road  bonds,  passed  a  resolution,  amount- 
ing to  a  promise  merely,  that  in  tho 
event  the  bonds  were  authorized,  a  cer- 
tain portion  of  the  receipts  would  be 
devoted  to  road  improvement  in  their 
district,  their  breach  of  trust  in  theveaftor 
failing  to  carry  out  their  promise  could 
not  bo  remedied  by  writ  of  mandate  to 
compel  the  board  of  adjusters  of  tho  in- 
debtedness between  the  old  nnd  the  new 
county  to  charge  the  old  county  with  tho 
amount  tho  district  should  havo  received 
under  the  resolution,  the  New  Counties 
Act  (Ch.  220,  Laws  1919)  (1G-501  et 
scq.)  not  authorizing  the  adjusters  to 
take  such  action.  State  ex  rel.  Judith 
Basin  County  v.  Poland,  01  M  COO,  203 
P  352. 

W'hcro  two  counties,  out  of  which  a 
third  was  created,  made  no  objection  to 
tho  report  of  tin'  commissioners  appointed 
to  adjust  the  indebtedness  between  the 
counties,   nnd    with   knowledge    of    mandn- 
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mns    proceedings    instituted    by    the    new  The    matter   of   dividing   a   new   county 

county    to    have    the    board's    findings    re-  into   school   districts   being   lodged    in   the 

viewed,    did    not    intervene    though    they  discretion  of  the  commissioners  of  the  old 

were  represented  by  their  respective  coun-  county  out  of  which  the  new  one  is  creat- 

ty  attorneys  who  took  part  in  the  hearing,  cd,  a'court  cannot,  upon  finding  that  the 

but    waited    until    final    decision    in    such  discretion  had  been  erroneously  exercised, 

proceeding  and   until   the  new  county  had  substitute  its  discretion  and  establish   the 

incurred     expense     in     the     issuance     of  boundaries    so     as     to     exclude     territory 

bonds    to    pay    the    indebtedness    due    the  which   should   not   have   been   included,   or 

parent  counties,  and  then  commenced  pro-  hold    the    order    valid    as    to    the    portion 

cccdings   to    compel    the    board    of   adjust-  properly    included    and    invalid    as    to    the 

ment     to      reassemble     and      correct     its  other.     State    ex    rcl.    School    District    N'o. 

findings,   they   were   guilty   of   laches  war-  28  v.  Urton,  7C  M  -158,  450,  248  P  3G9. 
ranting  dismissal  of  the  proceedings.     State 

ex   rel.  Cascade  County   v.  Poland,  CG   M  Collateral  References 

2S6,  291,  213  1>  800.  CountiesC=lG  (1),  (2). 

20  C.J.S.  Counties  §§  35,  3G. 

16-512.  (4399)  Compensation  and  expenses  of  commissioners.  Mem- 
bers of  the  board  of  commissioners  provided  for  under  this  act  shall  receive 
a  compensation  of  not  to  exceed  eight  dollars  per  da)'  for  every  day  they 
are  actually  employed  under  the  provisions  of  this  act,  all  of  which  ex- 
penses, together  with  the  reasonable  expenses  of  stationery,  postage,  and  in- 
cidental expenses,  shall  be  borne  in  equal  proportions  by  the  counties  af- 
fected by  such  division,  including  said  new  county,  and  the  amounts  pay- 
able by  each  county  shall  be  paid  by  the  treasurers  of  the  respective  coun- 
ties, after  the  same  shall  have  been  presented  to  and  allowed  by  the 
board  of  county  commissioners,  as  is  provided  by  law  for  claims  against  any 
county. 

History:     En.  Sec.  8,  Ch.  226,  L.  1919; 
re-en.  Sec.  4399,  It.  C.  M.  1921. 

16-513.  (4400)  Assessment  and  collection  of  taxes.  After  the  creation 
of  a  new  county,  as  herein  provided,  its  officers  shall  proceed  to  complete 
all  proceedings  necessary  for  the  assessment  or  collection  of  the  state  and 
county  taxes  for  the  then  current  year,  and  all  acts  and  steps  theretofore 
taken  by  the  officers  of  the  old  county  or  counties  prior  to  the  creation  of 
the  new  county  shall  be  deemed  and  taken  as  having  been  performed  by 
the  officers  of  the  new  county  for  the  benefit  of  the  new  county;  and  upon 
the  creation  of  the  new  county  it  shall  be  the  duty  of  the  officers  of  the 
old  county  or  counties  to  immediately  execute  and  deliver  to  the  board  of 
county  commissioners  of  such  new  counties  copies  of  all  assessments  or 
other  proceedings  relative  to  the  assessment  and  collection  of  the  current 
state  and  county  taxes  of  property  in  such  new  county.  Such  copies  shall 
be  fded  with  the  respective  officers  of  the  new  county  who  would  have  the 
custody  of  the  same  if  the  proceedings  had  been  originally  had  in  the  new 
county,  and  sueh  certified  copies  shall  be  taken  and  deemed  as  originals 
and  original  proceedings  in  the  new  county,  and  all  proceedings  therein 
recited  shall  be  taken  anil  deemed  as  original  proceedings  in  the  new  county, 
and  shall  have  the  same  effect  as  if  the  proceedings  therein  stated  had  been 
hail  at  the  proper  time  and  in  the  proper  manner  by  1  lie  respective  of- 
ficials of  the  new  county;  and  the  officials  of  the  new  county  are  hereby  au- 
thorized mid  directed  to  proceed  thenceforth  with  the  assessment  and  col- 
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lection  of  said  taxes  as  if  the  proceedings  originally  had  in  the  old  county 
or  counties  had  been  originally  had  in  the  new  county. 

History:     En.  Sec.  9,  Ch.  226,  L.  1019;  Collateral  References 

re-en.  Sec.  4400,  K.  C.  M.  1921.  TaxationC=>297. 

84  C.J.S.  Taxation  §  352. 

16-514.  (4401)  School  and  road  funds.  The  county  superintendent  of 
schools  of  the  old  county,  or  each  of  the  old  counties,  respectively,  shall 
furnish  the  county  superintendent  of  schools  of  the  new  county  with  a 
certification  of  the  AXB  in  the  different  school  districts  in  the  territory 
set  apart  to  form  the  new  county,  and  shall  certify  to  the  board  of  county 
commissioners  the  amount  due;  and  said  board  shall  order  a  warrant  drawn  CA 

on  the  treasurer  of  the  new  county  for  all  the  money  that  is  or  may  be  w 

due  by  any  apportionment   or  otherwise  to  the  different  school   districts  cj 

embraced  in  the  new  county  from  his  county;  and  the  county  treasurer  *& 

shall  certify  to  the  countv  commissioners  the  amount  due  in  the  different  £* 

road  funds,  and  the  county  commissioners  shall  order  a  warrant  drawn  g; 

on  the  treasurer  of  their  county  in  favor  of  the  new  county  for  all  money  5 

that  is  or  may  be  due  by  apportionment  or  otherwise  to  the  different  road  »-r 

and  district  funds  in  the  territory  set  apart  to  form  the  new  county 
from  their  county,  which  said  amounts  shall  be  properly  credited  in  both 
counties.  And  whenever,  in  the  formation  of  a  new  county,  a  road  or 
school  district  has  been  divided,  the  board  of  county  commissioners  shall, 
by  resolution,  direct  the  treasurer  to  transfer  the  proper  proportionate 
amount  of  the  money  remaining  in  the  fund  of  such  district  to  the  treasurer 
of  the  new  county. 

History:  En.  Sec.  10,  Ch.  226,  L.  1919;  „To  „o    „  T  o 

re-en.  Sec.  4401,  R.  C.  M.  1921;  amd.  Sec.         40    C-JS-    Highways    §1<<3;    78    C.J.S. 

1,  Ch.  137,  L.  1973.  Sc!i,(;ols1Si"1  ,Scl:u';1  ,,"tr:c1J!i  I-}-     , 

1  be  19i3  amendment  substituted     a  cer- 
Collateral  References  tification    of    the    AN'B    in    the    different 

HighwaysOMVl;    Schools    and    School    sch°o1   districts"   for  "a   certified   copy   of 
DistrictsC=>19   (1)  ast    school    census    of    the    different 

school  districts"  in   the  early  part  of  the 
section. 

16-515.  (4402)  Records  and  books — furnishing  and  transcribing.  The 
board  of  county  commissioners  of  any  new  county  formed  as  aforesaid  must 
provide  suitable  boohs,  and  have  transcribed  from  the  records  of  the  old 
county  or  counties  all  such  parts  thereof  as  relate  to  or  affect  property,  or 
the  title  thereof,  situated  in  the  new  county,  and  said  records,  when  so  tran- 
scribed and  certified,  as  herein  provided,  shall  have  the  same  force  and  ef- 
fect as  such  original  records;  the  said  county  commissioners  shall  have  full 
power  and  authority  to  contract  for  transcribing  of  records  as  now  pro- 
vided by  law;  provided,  that  all  chattel  mortgages,  renewals  of  chattel 
mortgages,  artieh-s  of  incorporation,  contract  notes,  sheriff  certificates  of 
sale,  liens,  and  original  al'iidavits  of  registration,  which  may  alVect  or  relate 
to  property  or  persons  situate  within  the  new  county,  shall  be  by  the  county 
clcrk.of  the  old  county  delivered  lo  the  county  cleric  of  the  new  county,  and 
be  preserved  by  said  county  clerk  of  the  new  county  ns  permanent  files  of 
such  new  county;  and  provided,  further,  that  the  tiles  of  all  actions  in  the 
office  of  the  clerk  of  the  district  court  of  the  old  county,  whether  reduced  to 
judgment  or  pending,  for  the  recovery  of  the  possession  of,  quieting  the 
title  to,  or  for  the  enforeement  of  liens  upon,  or  any  other  actions  affecting 
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real  estate  lying  wholly  in  the  new  county  shall  be,  by  the  clerk  of  the 

district  court  of  the  old  county,  delivered  to  the  clerk  of  the  district  court 

of  the  new  county  to  be  kept  and  preserved  by  him  as  permanent  files  of 

such  new  county,  to  the  end  that  only  the  minutes  and  other  entries  in 

books  kept  by  the  clerk  of  the  district  court  need  be  transcribed. 

History:     En.  Sec.  11,  Ch.  226,  L.  1910; 
re-en.  Sec.  4102,  R.  C.  M.  1921;  amd.  Sec. 

1,  Ca.  75,  L.  1925. 

16-516.  (4403)  Transfer  of  pending  actions  in"  district  court.  All 
actions  pending  in  the  district  court  of  the  old  county  or  counties  for  the 
recovery  of  the  possession  of  quieting  title  to,  or  the  enforcement  of  liens 
upon,  or  any  other  actions  affecting  real  estate  lying  wholly  in  the  new 
county  shall  forthwith  upon  the  delivery  of  the  files  in  said  action  to  the 
clerk  of  the  district  court  of  the  new  county,  as  provided  in  section  1G-515, 
be  transferred  to  the  district  court  in  which  the  new  county  may  be  at- 
tached for  judicial  purposes,  and  thereafter  shall  be  subject  to  the  same 
laws  as  if  said  action  had  been  originally  brought  in  the  district  court  of 
the  new  county. 

History:     En.  Sec.  12,  Ch.  226,  L.  1919;  Collateral  References 

re-on.  Sec.  4403,  R,  C.  M.  1921;  amd.  Sec.  CourtsC=>485. 

2,  Ch.  75,  L.  1925.  21  C.J.S.  Courts  §  502. 

16-517.  (4404)  Publication  by  posting  of  notice.  "Wliencver  in  this  act 
publication  of  any  notice  is  provided  for,  and  no  newspaper  of  general 
circulation  is  published  within  the  territory  in  which  said  notice  is  re- 
quired to  be  published,  notice  shall  be  given  by  posting  copies  of  such 
notices  in  at  least  ten  public  places  in  such  territories  for  the  same  length 
of  time  said  notice  was  required  to  be  published. 

History:     En.  Sec.  13,  Cb.  226,  I».  1919;  Collateral  References 

re-en.  Sec.  4404,  R.  C.  M.  1821.  NoticeC=>ll. 

6C  C.J.S.  Notice  §  13. 

16-518.     (4405)  Repealed— Chapter  194,  Laws  of  1967. 

Repeal  turc,   was    repealed    by    Sec.    13,   Ch.    194, 

This  section  (Sec.  14,  Ch.  226,  L.  1919),      Laws  1967. 
relating   to   representation   in   the   legisla- 

16-519.  (440G)  Misdemeanor  and  malfeasance  in  office.  Any  member  of 
the  board  of  county  commissioners,  or  any  other  officer  who  unlawfully 
and  knowingly  violates  any  of  the  provisions  of  this  act,  or  fails  or  re- 
fuses to  perform  any  duty  imposed  upon  him  hereunder,  shall  be  guilty  of  a 
misdemeanor  and  of  malfeasance  in  oflice,  and  shall  be  deprived  of  his  of- 
fice by  a  decrec^f  a  court  of  competent  jurisdiction,  after  trial  and  convic- 
tion. 

History:     En.  Sec.  15,  Ch.  226,  L.  1919;  Collateral  References 

rc-cn.  Sec.  4106,  R.  C.  M.  1921.  CouuticaOIS,  07. 

>  20  C.J.S.  Comities  §§  78,  108. 

10-520.  (4107)  Repealing  and  saving  clause.  All  acts  and  parts  of 
nets  in  conflict  herewith  are  hereby  repealed,  with  the  exception:  This  act 
shall  not  apply  in  nn.v  cases  whereby  the  elietion  has  been  held  under  the 
..-.»  r,ncv;o(l  bv  the  fifteenth  legislative  session  for  the  creation  of  counties 
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and  a  majority  vote  has  been  cast  in  favor  thereof,  but  the  provisions  of 
this  act  shall  be  deemed  in  full  force  and  effect  so  far  as  they  may  affect  any 
proposed  new  county  now  in  process  of  creation,  unless  said  new  county 
can  comply  with  the  requirements  of  this  act;  and  it  is  hereby  made  the 
duty  of  the  board  of  county  commissioners  which  may  have  ordered  any 
election  in  pursuance  of  existing  laws  to  immediately  make  an  order  an- 
nulling .and  setting  aside  all  further  proceedings  in  relation  to  such 
proposed  new  county,  including  an  order  to  nullify  and  set  aside  any 
election  order  theretofore  made;  provided,  if  any  order  is  made  nullifying 
and  setting  aside  any  election  as  provided  in  this  section,  any  bond  which 
may  have  been  given  in  pursuance  with  the  provisions  of  law  relating  to 
the  costs  of  election  for  the  creation  of  any  proposed  new  county  shall  be 
deemed  void,  and  no  liability  shall  be  incurred  thereunder. 

History:     En.  Sec.  1G,  Ch.  226,  L.  1919;  Collateral  References 

re-en.  Sec.  1407,  R.  0.  M.  1921.  CounticsC=2. 

20  C.J.S.  Counties  §  11. 

CHAPTER  6 

TRANSFER  OF  RECORDS  AND  ACTIONS  ON  CREATION  OF  NEW 
COUNTIES— JURY  LISTS 

Section   JG-G01.     Now  counties  entitled  to  records. 

16-602.     County  commissioners  to  have  records  transcribed. 

1G-G03.    Commissioners'  power  to  contract. 

1G-604.     Payment  for  transcribing. 

16-G05.     Ccrtilicato  of  transcript. 

1G-C0G.     Transcribed  rocords  to  bo  filed. 

16-007.     Effect  of  transcribed  records. 

16-GOS.     New  counties — transfer  of  action  affecting  real  estate. 

16-G09.     Now  counties — jurisdiction  of  court. 

16-G10.     New  counties — fees  of  clerk. 

16-611.     Transcript  of  records  when  territory  detached  from  one  municipality 

and  added  to  another. 
16-612.     Apportionment  of  indebtedness  and  credits  where  territory  is  detached 

and  annexed. 
16-613.     Collection  of  taxes  in  territory  taken  from  one  municipality  and  added 

to  another. 
16-614.     Transfer  of  records  on  creation  of  new  county. 
16-615.     Preparation  of  list  of  delinquent  taxes  not  heretofore  transcribed  on 

creation  of  new  county. 
16-616.     Notice  to  persons  currently  assessed. 
10-617.     Redemption  when  by  payment  of  original  tax  only. 
16-G18.     Duty  of  county  treasurer  of  such  new  county. 
1G-619.     Transcription  of  records,  how  made. 
16-620.     Old  county  to  clear  tax  liens — certification. 
16-621.     County    treasurer    and    other    taxing    officials    relieved    from    certain 

liability. 
16-622.     Jury  lisfior  current  year  in  new  counties. 
16-623.     Duty  of  clerk  of  court  in  the  old  county  to  certify  jury  list  to  clerk  of 

now  county. 
16-624.     Timo  within  which  jury  list  to  be  mndo  and  certified  by  clerks  of  old 

.,  county. 

16-625.     Removal  of  names  from  jury  box  of  old  county. 
16-626.     Duty  of  clerk  of  court  in  new  county  regarding  jury  lists. 

1C-G01.  (4408)  New  counties  entitled  to  records.  Any  county  or  coun- 
ties of  the  state  of  Montana  that  shall  heretofore  have  been  or  may  here- 
after be  formed  from  portions  of  another  county,  shall  be  entitled  to  have 
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the  county  records  alTccting  or  Telating  to  any  and  all  property  situate  in 
the  county  segregated,  transcribed  from  the  boohs  of  the  original  county 
and  made  a  part  of  the  records  of  the  county  segregated. 

History:     En.   Sec.   1,  p.   217,  L.   1803;  References 

re-en.  Sec.  4166,  Pol.  C.  1895;  rc-cn.  Sec.  Statc   cx   rcl.   Lambcrt   v.   Coad,   23   M 

2360,  Rev.  C.  1007;  rc-cn.  Sec.  4408,  R.  C.      131     139    57  p  109o. 

Collateral  References 

CounticsC=16  (1). 

20  OJ.S.  Counties  §35. 

16-G02.  (4409)  County  commissioners  to  have  records  transcribed.  It 
shall  be  the  duty  of  the  county  commissioners  of  any  county  heretofore 
formed,  or  that  may  be  hereafter  formed  from  part  of  another  county,  to 
have  so  much  of  the  records  of  the  original  county  as  relates  to  the  prop- 
erty situate  within  the  segregated  county  transcribed  as  hereinafter  pro- 
vided. 

History:     En.   Sec.  2,  p.   217,  L.   1803;      2861,  Rev.  C.  1907;  re-en.  Sec.  4409,  R.  C. 
re-en.  Sec.  41G7,  Pol.  C.  1895;  re-en.  Sec.      M.  1921. 

16-603.  (4410)  Commissioners'  power  to  contract.  Said  county  com- 
missioners shall  have  full  power  and  authority  to  contract  for  transcribing 
the  records  relating  to  all  property  situate  within  the  boundaries  of  the 
segregated  county,  and  for  that  purpose  the  person  or  persons  engaged  in 
the  work  of  transcribing  sucli  records  shall  have  access  to  all  records  of 
the  county  or  counties  from  which  segregated. 

History:     En.   Sec.  3,  p.  217,  E.   1893;  Collateral  References 

rc-cn.  Sec.  4168,  Pol.  C.  1895;   re-en.   Sec.  CounticsC=>]13  (4) 

2862,  Eov.  C.  1907;  re-en.  Sec.  4410,  R.  C.  20  C.J.S.  Counties  S  179. 
M.  1921.  s 

16-604.     (4411)    Payment  for  transcribing.   Payment   for   transcribing 
such  records  shall  be  made  by  the  county  contracting  therefor,  by  a  warrant 
or  warrants  payable  out  of  the  general  fund  of  such  county. 
History:     En.   Sec.   4,  p.  217,  L.   1893;  Collateral  References 

re-en.  Sec.  4169,  Pol.   C.   1895;   re-en.  Sec.  Count  iesC=164 

2863,  Rev.  C.  1907;  re-en.  Sec.  4411,  R  C.  o0  CJS   Counties  S  248. 
M.  1921.  s 

16-605.  (4412)  Certificate  of  transcript.  When  the  transcript  of  such 
records  herein  provided  for  shall  be  completed  and  approved  by  the  county 
commissioners  of  such  county,  they  shall  be  delivered  to  the  county  cleric 
and  recorder  of  the  county  from  which  such  records  were  taken,  and  it 
shall  be  the  duty  of  such  county  clerk  and  recorder  to  compare  the  records 
so  transcribed  with  t he  original  records  as  the  same  appear  on  the  record 
books  of  tITc  said  original  county.  The  county  clerk  and  recorder  to 
whom  the  said  transcript  shall  be  delivered  for  comparison  shall  eertify 
under  oath  that  the  said  transcribed  records  are  full,  complete  and  exact 
Copies  of  the  original  records,  and  the  said  county  clerk  and  recorder 
shall  be  entitled  to  six  dollars  per  day  for  liis  time  actually  spent  in 
comparing  the  said  records,  to  be  paid  out  of  the  general  fund  of  the 
county  requiring  such  comparison  and  certificate. 

History:     En.   Sec.    5.   p.   218,   L.    1803;       JSiil,  Pcv.  C.  1007;  rc-cu.  Sec.  4412,  R.  C. 
re-en.  Sec.  4170,  Pol.  C.  1895;  ro-cn.  Sec.      M.  1921. 
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16-606.  (4413)  Transcribed  records  to  be  filed.  All  records  so  tran- 
scribed, when  certified  to  as  being  full,  complete,  and  correct,  shall  be 
delivered  to  the  county  clerk  and  recorder  of  the  segregated  count}-,  and 
shall  be  filed  in  the  office  of  the  county  clerk  and  recorder  of  such 
segregated  county,  and  shall  thereupon  become  and  be  a  part  of  the  records 
of  such  county. 

History:     En.    Sec.    6.   p.   218,   L.   1803;       2SG5,  Rev.  C.  1007;  re-en.  Sec.  4413,  R.  C. 
re-en.  Sec.  4171,  Pol.  C.  1805;   re-en.  Sec.      M.  1921. 

16-607.  (4414)  Effect  of  transcribed  records.  A  certified  copy. of  the 
records  so  transcribed  and  filed  in  the  office  of  the  county  clerk  and  re- 
corder of  any  segregated  count}'  may  be  introduced  in  evidence,  and  shall 
have  the  same  force  and  effect  as  certified  copies  of  original  records. 

History:     En.    Sec.   7,   p.   218,   L.    1803;  References 

re-en.  Sec.  4172.  Pol.  C.  1895;   re-cn.  Sec.  state    ex    rcl.    Lambert   v.   Coad,   23    M 

286G,  Rev.  C.  1907;  rc-cn.  Sec.  4114,  R.  C.       131    133    57  p  i()')<i 
M.  1021.  ' 

16-608.  (4415)  New  counties — transfer  of  action  affecting  real  estate. 
In  all  counties  heretofore  created  out  of  any  other  county,  and  in  all  coun- 
ties that  may  be  hereafter  created,  wherever  there  has  been  an  action  or 
proceeding  begun,  affecting  any  real  property  situate  within  such  new 
county,  whether  such  action  has  been  prosecuted  to  judgment  or  not,  upon 
a  written  motion  being  filed  by  any  person  or  persons  interested  in  such  real 
property  so  affected  by  such  action  or  proceeding,  requesting  the  transfer 
of  the  files  and  papers  and  records  of  such  action  or  proceeding  to  the  office 
of  the  clerk  of  the  district  court  of  the  new  county,  wherein,  such  real 
property  is  situated,  it  shall  be  the  duty  of  the  judge  of  the  district  court, 
in  which  said  action  or  proceeding  was  originally  begun,  to  order  that  a 
transfer  of  all  the  fdes  and  papers  of  such  action  or  proceeding  be  made 
to  the  office  of  the  clerk  of  the  district  court  of  the  new  county  in  which 
such  real  property  is  situated;  and  when  such  an  order  of  transfer  is 
made,  it  shall  be  the  duty  of  the  clerk  of  the  district  court,  wherein  such 
action  or  proceeding  was  originally  instituted,  to  transmit  all  of  the  files  and 
papers  iu  such  action  or  proceeding,  together  with  a  certified  copy  of  all 
minutes  of  the  court  relating  to  such  action  or  proceeding,  to  the  clerk  of 
such  new  county  in  which  the  real  property,  the  subject  matter  of  such 
action  or  proceeding,  is  situated;  and  said  clerk  of  the  district  court  of 
the  new  county  in  which  said  property  is  situated  shall,  upon  the  re- 
ceipt of  such  files  and  papers  and  certified  copies  of  the  minutes  of  the 
court,  file  said  papers  in  his  office  as  transferred  files  from  the  original 
county,  and  shall  enter  and  transcribe  upon  his  records  any  final  judgment 
or  decree  or  order  contained  in  such  files  or  papers  or  records  so  trans- 
ferred. 

History:     En.  Sec.  1,  Ch.  20,  L.  1907;  Collateral  References 

Sec.  2KG7,  Rev.   C.   1007;  rc-cn.  Sec.  4415,  VcnueC=>47. 

R.  C.  M.  1021.       ♦,  02  C.J.S.  Venue  §140. 

1C-C09.  (4110)  New  counties — jurisdiction  of  court.  Upon  the  receipt 
and  filing  of  the  files  and  papers  in  any  action  or  proceeding  transferred 
to  a  new  county  heretofore  created,  or  that  may  be  hereafter  created,  in 
accordance  with  the  provision  of  this  act,  the  district  court  of  .such  new 


16-610  '  COUNTIES 

comity,  in  which  such  files  and  papers  shall  have  been  transferred,  shall 
have  the  same  jurisdiction  with  reference  to  said  real  property  for  the 
enforcement  of  any  decree,  judgment,  or  order  that  may  have  been 
entered  therein,  or  for  such  other  proceedings  as  may  be  necessary  in 
such  action  or  proceeding,  as  the  district  court  had  in  the  count}'  wherein 
such  action  or  proceeding  was  originally  begun. 

History:     En.  Sec.  2,  Ch.  20,  L.   1907;  Collateral  References 

Sec.  28G8,  Rev.  O.  1907;  rc-en.  Sec  441G,  VcnueC=>80. 

R,  C.  M.  1921.  D2  CJ.S.  Venue  §  207. 

16-610.  (4417)  New  counties— fees  of  clerk.  The  cleric  of  the  district 
court  wherein  such  action  or  proceeding  was  originally  begun  shall  be 
entitled  to  receive,  for  transferring  such  files  and  papers  and  certified 
copy  of  the  minutes  and  records  entered  in  connection  with  such  action  or 
proceeding,  no  other  fee  than  at  the  rate  of  twenty  cents  per  folio  for 
copies  of  minutes  made  by  him,  and  fifty  cents  for  certificate  fee;  the  clerk 
of  the  district  court  of  the  new  county,  to  which  such  files  and  papers  may 
be  transferred  in  accordance  with  the  provisions  of  this  act,  shall  not  be 
entitled  to  any  fees  for  the  filing  of  such  transferred  records,  but  for  the 
filing  of  any  papers  that  may  be  filed  thereafter  in  connection  with  such 
action  or  proceeding  or  for  the  issuance  of  any  writs  or  other  papers,  such 
clerk  shall  be  entitled  to  charge  the  same  fees  as  now  provided  by  law. 

History:     En.   Sec.  3,  Ch.  20,  E.   1907;  Collateral  References 

Sec.  2SC9,  Rev.  C.  1907;  rc-cn.  Soc.  4117,  C]c.rks  of  CourtsC=>19. 

R.  C.  M.  1921.  14  CJ.S.  Clerks  of  Courts  §§  39,  40. 

16-611.  (4418)  Transcript  of  records  when  territory  detached  from 
one  municipality  and  added  to  another.  When  any  territory  shall  be  de- 
tached from  any  county,  city,  or  town  in  this  state  and  annexed  to  any 
other  county,  city,  or  town  it  shall  he  the  duty  of  the  proper  officer  of 
such  county,  city,  or  town  to  which  said  territory  so  detached  shall  be 
annexed,  to  demand  from  the  proper  officer  of  the  county,  city,  or  town  hav- 
ing custody  of  the  public  records  of  the  territory  so  detached,  a  transcript 
of  all  public  records  pertaining  to  such  territory;  and  it  shall  be  the  duty  of 
such  officer  from  whom  they  shall  be  demanded  to  furnish  such  authenti- 
cated transcripts  of  all  such  records  in  his  office,  which  shall  be  paid  for 
after  they  shall  be  so  furnished  by  the  county,  city,  or  town  to  which  said 
territory  so  detached  sLall  be  annexed. 

History:     En.  Sec.  1,  Ch.  3G,  E.  1911; 
rc-cn.  Sec.  4418,  R.  C.  M.  1921. 

16-612.  (4119)  Apportionment  of  indebtedness  and  credits  where  terri- 
tory is  detached  and  annexed.  "When  any  territory  shall  be  detached  from 
any  county,  city,  or  town  of  this  state,  and  the  same  shall  be  annexed  to  any 
other  county,  city,  or  town  therein,  such  county,  city,  or  town  to  which 
the  same  shall  be  annexed  shall  be  liable  to  the  county,  city,  or  town  from 
which  the  territory  was  so  detached  for  its  just  share  of  liabilities  and 
indebtedness,  and  shall  receive  a  just  share  of  the  credits  from  the  county, 
city,  or  town,  from  which  the  same  shall  have  been  detached,  which  shall 
be  apportioned  by  ascertaining  what  ratio  the  portion  detached  bears  to 
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the  territory  from  which  the  same  was  detached,  and  the  last  prior  assess- 
ment shall  be  used  as  a  basis  in  determining  the  same. 

History:     En.  Sec.  2,   Ch.  3G,  L.  1911;  Collateral  References 

re-cn.  Sec.  4419,  R.  C.  M.  1921.  CountiesOlO    (2);    Municipal   Corpora- 

tio»i,C=36  (4). 

CO   C.J.S.   Counties   §  30;    62   C.J.S.    Mu- 
nicipal Corporations  §§  78,  70. 

16-613.  (4420)  Collection  of  taxes  in  territory  taken  from  one  munici- 
pality and  added  to  another.  When  any  territory  shall  be  detached  from 
any  county,  city,  or  town  in  this  state  and  be  annexed  to  any  other  county, 
city,  or  town  therein,  it  shall  in  no  manner  invalidate  or  interfere  with  the 
collection  of  taxes  in  such  territory,  and  they  shall  be  collected  by  and  the 
returns  made  to  the  county  to  which  said  territory  is  attached  in  the 
manner  provided  by  law  for  levying  and  collecting  taxes. 

History:     En.  Sec.  3,  Ch.  36,  L.  1911;  Collateral  References 

re-en.  Sec.  4120,  R.  C.  M.  1921.  CounticsC=16    (4);    Municipal    Corpora- 

tionsC=3G    (1). 

20   C.J.S.   Counties    §  3S;    G2   C.J.S.   Mu- 
nicipal Corporations  §  79. 

16-614.  (4421)  Transfer  of  records  on  creation  of  new  county.  Any 
new  county  heretofore  formed  or  that  may  hereafter  be  formed  shall  be  en- 
titled to  all  records,  maps,  plats,  and  charts  of  any  old  county,  any  part  of 
whose  territory  is  included  in  such  new  county,  which  records,  maps,  plats, 
or  charts  relate  to  the  classification  of  lands  for  taxation  purposes  and  ap- 
ply exclusively  to  territory  included  in  such  new  county,  and  such  records, 
maps,  plats,  and  charts  shall  be  delivered  by  the  officer  or  board  of  such 
old  county  to  the  corresponding  officer  or  board  of  such  new  county  upon 
proper  receipt  therefor,  and  shall  be  made  and  become  a  part  of  the  rec- 
ords of  such  new  county,  to  all  intents  and  purposes  the  same  as  if  such 
records,  maps,  plats,  and  charts  had  been  originally  prepared  and  made 
by  such  new  county;  and  provided,  further,  that  in  the  event  territory  is 
taken  from  one  county  and  added  to  another  county  such  plats  and  records 
covering  such  territory  taken,  shall  be  transferred  to  the  enlarged  county; 
provided,  that  if  any  portion  of  the  cost  of  preparing  such  records,  maps, 
plats,  or  charts  remain  unpaid,  said  new  county  or  enlarged  county  shall 
pay  its  proportionate  share  of  such  cost  as  may  be  determined  by  the  board 
of  commissioners  of  the  old  county. 

History:     En.  Sec.  1,  Ch.  201,  L.  1921; 
re-cn.  Sec.  4421,  R.  C.  M.  1921. 

16-615.  Preparation  of  list  of  delinquent  taxes  not  heretofore  tran- 
scribed on  creation  of  new  county.  From  and  after  the  effective  date  of 
this  act  the  count}'  commissioners  of  any  county  heretofore  formed  from 
any  county  or  counties  in  this  state,  hereinafter  referred  to  as  "new  coun- 
ties," may  cause  to  be  transcribed  from  the  delinquent  tax  records  of  such 
county  or  counties  from  which  such  new  county  was  formed,  a  list  of  all 
delinquent  taxes  which  were  in  existence  and  a  lion  upon  lands  in  the  new 
county  at  the  time  of  its  creation,  and  which  have  not  heretofore  been 
transcribed,  and  which  lien  has  not  been  heretofore  released  by  the  pay- 
ment of  such  delinquent  taxes.  Such  list  shall  show  the  description  of  the 
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lands  upon  which  the  taxes,  were  delinquent,  the  original  amount  of  the 
tax  and  the  tax  sale  certificate  number  under  -which  said  laud  was  struck  oft* 
to  the  parent  county  or  counties,  and  the  name  of  the  person  to  whom  such 
lands  were  assessed,  and  if  swell  tax  sale  certificate  has  been  assigned  by  the 
county,  the  name  and  address  of  the  assignee  as  shown  in  such  assignment. 
Upon  completion  of  such  transcription,  such  list  shall  be  delivered  to  the 
treasurer  of  the  new  county. 
History:     En.  Sec.  1,  Ch.  122,  L.  19-15. 

16-616.  Notice  to  persons  currently  assessed.  Upon  receipt  of  such 
information  by  the  treasurer  of  the  new  county,  said  treasurer  shall,  within 
a  reasonable  time  thereafter,  but  not  later  than  the  date  when  the  next 
current  tax  notiees  are  required  to  be  mailed  out,  notify  the  person  or  per- 
sons to  whom  said  lands  arc  currently  assessed,  except  in  cases  hereinafter 
referred  to,  of  such  delinquency  and  the  manner  in  which  it  may  be  paid 
as  hereinafter  provided. 
History:     En.  Sec.  2,  Ch.  122,  L.  1945. 

16-617.  Redemption  when  by  payment  of  original  tax  only.  That  at 
any  time  not  later  than  the  first  day  of  July,  1947,  any  lawful  redemptioncr 
including  any  owner,  mortgagee  or  other  person  having  a  legal  or  equitable 
interest  in  said  real  estate  or  any  part  thereof,  heretofore  struck  off  to  the 
parent  county  for  delinquent  taxes,  and  when  no  assignment  of  said  de- 
linquent tax  sale  certificate  lias  been  made,  and  no  subsequent  sale  1ms 
been  made  in  the  new  county,  shall  be  permitted  to  redeem  said  property 
from  said  tax  sale  or  sales  by  paying  the  original  amount  of  the  tax,  without 
payment  of  any  interest  or  penalty  thereon. 
History:     En.  Sec.  3,  Ch.   122,  L.  1945. 

16-618.  Duty  of  county  treasurer  of  such  new  county.  After  transcrip- 
tion of  said  record  of  delinquent  taxes  has  been  made,  it  shall  be  the  duty 
of  the  county  treasurer  of  the  new  county  to  collect  said  delinquent  taxes 
in  the  manner  provided  by  law,  and  the  treasurer  of  the  parent  county  shall 
have  no  further  authority  in  relation  to  the  collection  of  said  taxes.  All  pay- 
ments for  delinquent  taxes  hereinbefore  referred  to  shall  be  apportioned 
between  the  parent  county  and  the  new  county  in  the  manner  provided  for 
the  apportionment  of  taxes  by  the  law  regulating  the  creation  of  new  coun- 
ties by  petition  and  election,  or  as  provided  by  the  law  creating  any  par- 
ticular county. 
History:     En.  Sec.  4,  Ch.  122,  L.  1945. 

16-619.  Transcription  of  records,  how  made.  The  transcription  of  rec- 
ords herein  provided  for  shall  be  made  and  payment  therefor  shall  be  had 
in  the  manner  provided  by  sections  1G-G01  to  1G-G2G,  inclusive.  All  the 
provisions  of  said  sections  not  inconsistent  with  the  terms  of  this  act  arc 
hereby  made  applicable  to  the  transcription  of  said  records  and  the  dis- 
posal of  tin?  delinquent,  taxes  herein  referred  to. 
History:     En.  Sec.  5,  Ch.  122,  L.  1945. 

16-620.     Old  county  to  clear  tax  liens — certification.  Tn  all  eases  where, 
since  its  creation,  the  new  county  has  applied  for  .and  received  tax  deed  to 
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any  property  on  which  a  lien  existed  in  the  parent  county  by  reason  of  de- 
linquent taxes,  upon  certification  of  that  fact  by  the  county  commissioners 
of  the  new  county,  the  county  commissioners  of  the  parent  county  shall,  by 
order  entered  in  its  minutes,  release  and  cancel  such  lien  and  certify  its 
action  to  the  board  of  county  commissioners  of  the  new  county,  which 
certificate  shall  bo  filed  and  properly  indexed  in  the  records  of  the  new 
county  and  shall  operate  to  clear  the  title  to  the  property  therein  de- 
scribed of  any  cloud  thereon  existing  by  reason  of  such  tax  delinquency  in 
the  parent  county. 
History:     En.  Sec.  6,  Ch.  122,  L.  1945. 

16-621.  County  treasurer  and  other  taxing  officials  relieved  from  cer- 
tain liability.  County  treasurers,  boards  of  county  commissioners,  and 
other  county  taxing  officials  and  their  bondsmen  arc  hereby  relieved  from 
any  and  all  obligation  by  reason  of  the  failure  of  said  officials  to  notify  the 
owners  of  the  lands  hereinbefore  referred  to,  of  the  existence  of  such  tax 
delinquencies,  or  for  the  failure  to  apply  for  tax  deeds,  or  any  acts  in 
conjunction  herewith,  when  the  same  has  been  barred  by  statutes  of  limi- 
tation. 
History:     En.  Sec.  7,  Ch.  122,  E.  1945. 

16-C22.  (4422)  Jury  list  for  current  year  in  new  counties.  Whenever 
a  new  county  has  been  or  may  hereafter  be  created  out  of  territory  formerly 
embraced  in  any  existing  county  or  counties  of  the  state,  the  jury  list  for 
such  new  county  for  the  current  year,  and  until  the  regular  jury  commis- 
sion for  such  new  county  shall  certify  for  the  succeeding  year  the  new  jury 
list  in  accordance  with  the  provisions  of  sections  93-1401  to  93-1400  of  this 
code,  shall  be  as  follows: 

History:     En.  Sec.  1,  Ch.  120,  L.  1910;  Compiler's  Note 

re-en.  Sec.  4422,  R.  C.  M.  1921.  <;„„.;„„   «!,,„-     •     ,    ,   ,   .      it 

bcction  93-HOj,  included  in  the  refer- 
ence to  sections  93-1101  to  93-HOO  in 
this  section,  w.is  repelled  by  Sec.  10,  Ch. 
1CS,  Laws  1957. 

16-623.  (4423)  Duty  of  clerk  of  court  in  the  old  county  to  certify  jury 
list  to  clerk  of  new  county.  The  clerk  of  court  of  the  county  from  which 
said  new  county  may  be  segregated,  or  in  the  event  of  such  new  county 
being  segregated  from  two  or  more  counties,  the  clerks  of  court  of  each  of 
such  counties  shall  take  the  names  of  such  persons  as  appear  upon  the  jury 
list  for  such  year,  which  may  have  been  certified  to  him  or  to  them  by  the 
jury  commission  or  commissions  of- his  or  their  respective  county  or  coun- 
ties to  be  residents  of  the  territory  embraced  in  such  new  county,  and  shall 
certify  the  same  to  tin;  clerk  of  court  of  the  new  county.  Such  names  shall 
then  constitute  the  jury  list  for  such  new  county  for  the  period  as  afore- 
said. 

History:     En.  Sec.  2,  Ch.  120,  L.  1919; 
ro-cn.  Sec.  4423,  E.  C.  M.  1921. 

16-624.  (1 124)  Time  within  which  jury  list  to  be  made  and  certified  by 
clerks  of  old  county.  Such  new  list  shall  be  made  and  certified  by  such 
clerk  or  clerks  of  the  existing  county  or  comities  as  soon  after  the  creation 
of  such  new  county  as  may  be  practicable,  and  in  any  event  within  five 
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days  after  request  therefor  shall  be  made  by  the  clerk  of  the  district  court 

of  the  new  county. 

History:     En.  Sec.  3,  Ch.  129,  E.  1919; 
re-en.  Sec.  4421,  R.  C.  M.  1921. 

16-625.  (4125)  Removal  of  names  from  jury  box  of  old  county.  Tl-e 
clerk  or  clerks  of  the  district  court  of  the  couuty  or  counties  from  which 
such  new  county  has  been  or  may  hereafter  be  created  shall,  after  the  crea- 
tion of  such  new  county,  remove  from  the  list  of  jurors  and  jury  boxes  of 
his  or  their  county  or  counties  the  names  of  all  persons  upon  the  list  which 
may  have  been  filed  with  him  or  them  by  the  jury  commission  who  may 
appear  to  him  or  them  to  be  residents  of  the  new  county  and  so  certified  by 
him  as  aforesaid. 

History:     En.  Sec.  4,  Ch.  129,  L.  1919;  Collateral  References 

re-en.  Sec.  4425,  E.  C.  M.  1921.  JuryC=G4. 

50  C.J.S.  Juries  §  162. 

16-626.     (442C)  Duty  of  clerk  of  court  in  new  county  regarding  jury 
lists.  The  clerk  of  court  of  the  new  county  shall  then  file  and  prepare  his 
jury  list  and  boxes  in  accordance  with  the  general  law  pertaining  to  the 
duties  of  clerks  of  court  with  relation  to  jury  lists  and  boxes. 
History:     En.  Sec.  5,  Ch.  129,  L.  1919;  Collateral  References 

re-en.  Sec.  4426,  R.  C.  M.  1921.  JuryC=G2  (1). 

50  CJ.S.  Juries  §  15S.» 


CHAPTER  7 

CHANOE  OP  NAME  OP  COUNTIES 

Section   10-701.     Namo  of  any  county  may  bo  changed,  how. 

10-702.     Petitions  for  change  of  namo  to  be  determined  in  district  court. 
10-703.     Petition  for  change  of  name  of  county — by  whom  signed  and  what  to 

specify. 
16-704.    Form  of  petition. 
16-705.    Comparison  of  signatures  and  certificate  of  county  clerk — time  during 

which  petition  may  be  retained. 
16-706.     Publication  and  posting  of  copies  of  petition. 
16-707.     Hearing  of  petition  and  objections  thereto — proceedings. 
1C-70S.     Duty   of  clerk  of  court   upon   rendition  of   decreo   changing   namo   of 

county. 
16-709.     Chnngc  in  name  in  official  records,  forms,  blanks,  etc. 
16-710.     Records,  writ?,  processes,  actions,  etc.,  to  be  tlio  property  and  inure  to 

benefit  of  county  under  new  name. 
16-711.     Vested  rights  a-nd  existing  laws  not  affected  by  change  in  name. 
16-712.     Assumption  of  indebtedness,,  bonds  and  contracts  by  couuty  under  new 

name. 
16-713.    Terms  of  court. 
10-714.     Retention   of  offico  by  county,  township  and  district  officials — county 

boundaries. 

16-701.  (-1427)  Name  of  any  county  may  be  changed,  how.  The  name, 
designation,  appellation,  cognomen,  or  title  of  any  county  in  this  state  mny 
be  changed  to  any  other  name,  designation,  appellation,  cognomen,  or  title, 
as  in  this  act  provided. 

History:     En.  Sec.  1.  Ch.  113,  L.  1917;  Collateral  References 

re-on.  Soc.  4427,  R.  C.  M.  1U21.  Count  iesC=>3. 

20  C.J.S.  Counties  §  5. 
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11-203.     (4961)     Organization  of  cities  and  towns— petition  and  census. 
Whenever  the  inhabitants  of  any  part  of  a  county  desire  to  be  organized 
into  a  city  or  town,  they  may  apply  by  petition  in  writing,  signed  by  not' 
less  than  two  thirds  (2/3)  of  the  qualified  electors,  but  not  more  than 'three 
hundred  (300)  such  electors  who  are  residents  of  the  state,  and  residing 
within  the  limits  of  the  proposed  incorporation,  to  the  board  of  county 
commissioners  of  the  county  in  which  the  territory  is  situated,  which  peti- 
tion must  describe  the  limits  of  the  proposed  city  or  town,  and  of  the  sev- 
eral wards  thereof  each  of  which  shall  contain  one  hundred  fifty   (150) 
Qualified  electors  or  more  and,  which  must  not  exceed  one  square  mile 
for  each  five  hundred  inhabitants  resident  therein.  The  petitioners  must 
annex  to  the  petition  a  map  of  the  proposed  territory  to  be  incorporated, 
and  state  the  name  of  the  city  or  town.  The  petition  and  map  must  be  filed 
in  the  office  of  the  county  clerk.  Upon  filing  the  petition,   the  board  of 
county  commissioners,  at  its  next  regular  or  special  meeting,  must  appoint 
some  suitable  person  to  take  a  house-to-house  census  of  the  residents  of  the 
territory  to  be  incorporated.  After  taking  the  census,  the  person  appointed 
to  lake  the  same  must  return  the  list  to  the  board  of  county  commissioners, 
and  the  same  must  be  filed  by  it  in  the  county  clerk's  office.  No  municipal 
corporation  may  be  formed  unless  the  number  of  inhabitants  is  three  hun- 
dred or  upwards;  and  unless  the  boundary  of  the  proposed  territory  to  he 
incorporated  is  more  than  three   (3)   miles  from  the  boundary,  measured 
from  the  nearest  point  between  the  two  (2),  of  any  presently  incorporated 
city  or  town  or  there  is  presented  to  the  board,  appropriate  evidence  that 
any  presently  incorporated  city  or  town  within  three  (3)  miles  which  legally 
could  annex,  but  has  refused  to  annex  the  proposed  territory. 


History:  En.  Sec.  315,  5th  Div.  Coup. 
5Ut.  1887;  rc-en.  Sec.  4720,  Pol.  C.  1S95; 
«-«-«n.  Sec.  3208.  Rev.  C.  1007;  and.  Sec. 
'.  Ch.  6G,  L.  1009;  re-en.  Sec.  4961,  R. 
O.  M.  1021;  amd.  Sec.  1,  Ch.  86,  L.  1073; 
»md.  Sec.  1.  Ch.  515,  L.  1073. 

Compiler's  Notes 

This  sectiop  was  amended  twice  in  1973, 
•Mice  by  Ch.  8l>  and  once  by  Ch.  515. 
^'either  amendatory  enactment  mentioned 
•r  incorporated  tin-  changes  made  by  the 
thrr.  Since  flic  amendments  do  not  ail- 
■ear  to  coutlict,  the  compiler  has  made  a 


composite   section    embodying   tho  change 
made  by  both  amendments. 

Amendments 

Chapter  So,  Laws  of  1973,  added  the 
clause  following  the  semicolon  iu  the  last 
sentence  of  this  section. 

Chapter  515,  Laws  of  1973,  substitat?J 
"two-thirds  ( ";, )  of  tho  qualified  elc-tori, 
but  not  more  than  threo  bundled  (3iW) 
inch  electors  who  are"  for  "lir'ty  qualified 
pleetora"  in  the  first  sentence;  inserted 
"each  of  which  shall  contain  one  hun Jre.J 
fifty   (100)  qualified  oluctors  or  moro  :-o«i" 


CHAPTER  30 


ENTRY  TOWNSITES  ON  PUBLIC  DOMAIN  FOR  UNINCORPORATED 
CITIES  AND  TOWNS 


Section  11-3001. 
11-3002. 
11-3003. 
11-3004. 
11-3005. 
11-3006. 
11-3007. 
11-300S. 
11-3009. 
11-3010. 
11-3011. 
11-3012. 
11-3013. 
11-3014. 
11-3015. 
11-301 C. 
11-3017. 
11-3018. 
11-3010. 
11-3020. 
11-3021. 
11-3022. 
11-3023. 
11-3024. 
11-3025. 
11-3020. 


District  judge  to  enter  at  land  office. 

Estimate  of  expenses. 

Survey  of  lands. 

Plats  as  public  records — contents  of  plats. 

Notice  of  survey  to  be  Riven. 

What  dedicated  to  public  use. 

What  plat  must  show. 

Assessment  for  expenses. 

Disposition  of  surplus  funds. 

Claimants  to  make  affidavits. 

Additional  assessments  to  pay  expenses. 

Deeds  to  be  delivered  in  six  months — adverse  claims. 

Mining  claims. 

Adverse  claims — actions  for  possession. 

Notice  of  riiinjj  plat. 

Sale  of  delinquent  lauds. 

Redemption. 

Laying  out  and  sale  of  unoccupied  or  unclaimed  lands. 

School  lots. 

Vacancy  in  office  of  judge. 

Clerical  work  must  be  performed  by  clerk  of  district  court. 

Accounts  of  judge. 

Deposit  of  books  with  county  clerk. 

Informalities  or  irregularities  not  to   invalidate — legalizing  deeds. 

City  or  townsite  on  school  lands. 

District  judg»>  authorized  to  executo  deeds — procedure. 
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11-3001.  (5331)  District  judge  to  enter  at  land  office.  It  is  the  duty 
of  the  judge  of  the  district  court  of  any  county  in  this  state  to  enter  at  the 
proper  land  office  of  the  United  States  such  quantity  of  land  as  the  inhabi- 
tants of  any  unincorporated  town,  situated  in  the  county  of  such  district 
judge,  may  be  entitled  to  claim  in  the  aggregate,  according  to  their  popula- 
tion, in  the  manner  required  by  the  laws  of  the  United  States,  and  the 
regulations  prescribed  by  the  secretary  of  the  interior  of  the  United 
States,  and  to  make  and  sign  all  necessary  declaratory  statements,  certifi- 
cates, and  affidavits,  or  other  instruments  requisite  to  carry  into  effect 
the  intentions  of  this  chapter,  and  the  intention  of  the  act  of  Congress 
of  the  United  States  entitled  "An  act  for  the  relief  of  the  inhabitants  of 
cities  and  towns  upon  the  public  lands,  approved  March  second,  eighteen 
hundred  and  sixty-seven,"  and  to  make  proof,  when  required,  of  the  facts 
necessary  to  establish  the  claim  of  such  inhabitants  to  the  lands  so 
granted  by  said  act  of  Congress. 

History:     En.   Sec.  5100,   Pol.   O.   1895;  Unincorporated  Town  as  Entity 

re-en.  Sec.  3514.  Rev.  C.  1907;  re-en.  Sec.  In  thjs  scctjon  there  is  a  distinct  recog- 

0331,  R.  C.  M.  1921.  nition    of    a    town    as    an    entity    without 

incorporation   or   municipal   charter.   State 

NOTE.— For  earlier  acts,  see  Sees.  2011       ex  rel.  Powers  v.  Dale,  47  M  227,  229    131 
to  2030,  Fifth  Division  Compiled  Statutes      p  070 
1887. 

Collateral  References     . 

Compiler's  Note  Municipal    Corporations^*;    Public 

Act  of  March  2,  18G7,  ch.  177,  14  Stat.      Lands039,  41;  Town&04. 
041  is  compiled  in  the  United  States  Code  62   C.3.S.   Municipal    Corporations    «  S3; 

as  Tit.  43,  sec.  713  et  scq.  73    CJ-S     public    1,an(]s    §  57.    g7    £ j  g 

Towns  §  11. 

11-3002.  (5332)  Estimate  of  expenses.  The  district  judge  of  any 
county  in  this  state,  whenever  he  is  so  requested  by  a  petition  signed  by 
not  less  than  five  residents,  householders  in  any  unincorporated  town, 
whose  names  appear  upon  the  assessment  roll  for  the  year  preceding  such 
application — which  petition  shall  set  forth  the  existence,  name,  and  local- 
ity of  such  town;  whether  such  town  is  situated  on  surveyed  or  unsurveyed 
lands,  and  if  on  surveyed  lands  the  quarter-sections  or  lesser  subdivisions 
covered  thereby  must  be  stated;  the  estimated  number  of  its  inhabitants; 
the  number  of  separate  lots  or  parcels  of  land  within  such  townsite,  and 
the  amount  of  land  to  which  they  are  entitled  under  said  act  of  Congress — 
must  estimate  the  cost  of  entering  such  land,  and  of  the  survey  and 
recording  of  the  same,  and  must  endorse  such  estimate  upon  said  petition, 
and  upon  receiving  from  any  of  the  parties  interested  the  amount  of  money 
mentioned  in  such  estimate,  the  said  district  judge  may  cause  an  enumera- 
tion of  the  inhabitants  of  such  town  to  be  made  by  some  competent  per- 
son, who  must  be  appointed  for  that  purpose  by  such  judge;  and  such 
enumeration  must  be  returned  by  the  person  making  the  same,  exhibiting 
therein  names  of  all  the  heads  of  families  and  occupants  of  lots,  lands,  or 
premises  within  such  townsite,  alphabetically  arranged,  verified  by  his  oath, 
to  the  judge.  •  ' 

History:  En.  Sec.  5101,  Pol.  C.  1895; 
re-en.  Sec.  S!»l5a  Rev.  C.  1907;  rc-cn.  Sec. 
W32,  St.  C.  M.  1921. 
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11-3003.  (5333)  Survey  of  ]ands.  The  judge  must  thereupon  cause 
a  survey  to  be  made  by  some  competent  person  of  the  lands  which  the 
inhabitants  of  said  town  may  be  entitled  to  claim  under  the  said  act  of 
Congress,  located  according  to  the  legal  subdivision  of  the  sections  and  by 
the  section  lines  of  the  United  States,  and  the  same  must  be  distinctly 
marked  by  suitable  monuments.  Such  surveys  must  further  particularly 
designate  all  streets,  roads,  lanes,  and  alleys,  public  squares,  churches, 
school  lots,  levees,  or  parks,  cemeteries,  and  commons,  as  the  same  exist, 
and  have  been  heretofore  dedicated  in  any  manner  to  public  use;  and  by 
measurement,  the  precise  boundaries  and  area  of  each  and  every  lot  or  par- 
cel of  land  and  premises  claimed  by  any  person,  corporation,  or  associa- 
tion, within  said  townsite,  must  be  designated  on  the  plat,  showing  the 
name  or  names  of  the  possessor  or  occupant  and  claimant,  if  other  than 
the  occupant,  of  each  particular  lot  and  parcel  of  land.  In  case  of  any  dis- 
puted claim  as  to  lots,  lands,  premises,  or  boundaries,  the  said  surveyor,  if 
the  same  be  demanded  by  any  person,  shall  designate  the  lines  (in  differ- 
ent color  from  the  body  of  the  plat)  of  such  part  of  any  premises  so 
disputed  or  claimed  adversely.  A  plat  thereof  must  be  made  in  triplicate, 
on  a  scale  of  not  less  than  eighty  feet  to  one  inch,  which  shall  be  duly  certi- 
fied under  oath  by  the  surveyor,  one  of  which  shall  be  filed  with  the 
county  clerk  of  the  comity  wherein  the  town  is  situated,  one  must  be 
deposited  with  the  judge,  and  one  must  be  deposited  with  the  justice  of 
the  peace  resident  in  or  nearest  to  such  town. 

History:     En.   Sec.   5102,   Pol.   O.   1805;  Collateral  References 

re-en.  Sec.  351 G,  Rev.  C.  1007;  re-en.  Sec.  Mu1iicip.il  CorporationsC=12  (1);  Public 

6333,  R.  C.  M.  1921.  LandsC=3D  (C). 

62   CJ.S.   Municipal   Corporations    §  20; 
73  CJ.S.  Public  Lauds  §  C3. 


11-3004.  (5334)  Plats  as  public  records — contents  of  plats.  These 
plats  are  public  records,  and  must  be  accompanied  with  a  copy  of  the 
field  notes,  and  the  county  clerk  shall  make  a  record  thereof  in  a  book  to 
be  kept  by  him  for  that  purpose.  The  surveyor  must  number  the  blocks, 
as  divided  by  the  roads  and  streets  opened  at  the  time  of  making  such 
survey,  and  must  number  the  several  lots  consecutively  in  each  block, 
and  all  other  parcels  of  land  within  said  townsite  surveyed  as  herein  pro- 
vided, which  said  numbers  are  a  sufficient  description  of  any  parcel  of 
land  in  said  plat  when  mentioned  by  reference  to  such  town  plats. 

History:  En.  Sec.  5103.  Pol.  C.  1895; 
re-en.  Sec.  S517.  Rev.  C.  1907;  ro-en.  Sec. 
63S4,  R.  O.  M.  1921. 

11-3005.  (5335)  Notice  of  survey  to  be  given.  Before  proceeding 
to  make  such  survey,  at  least  ten  days'  notice  must  be  given  by  the 
judge,  by  posting  within  the  limits  of  such  townsite  not  less  than  five 
written  or  printed  notices  of  the  time  when  such  survey  shall  commence, 
and  by  publication  thereof  in  a  newspaper  published  in  such  town,  if  one 
there  be.  The  survey  of  said  town  lands  must  be  made  to  the  best  advant- 
age, and  at  the  least  expense  to  the  holders  and  claimants  thereof;  and 
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the  said  judge  is  hereby  authorized  to  receive  bids  for  such  surveying, 
and  to  let  the  same  by  contract  to  the  lowest  competent  bidder. 

History:     F,n.  Sec  5104,   Pol.  C.   1895; 
rc-cu.  Sec.  3518,  Rev.  C.  1907;  re-en.  Sec. 

6335,  R.  O.  M.  1921. 

11-3006.  (5336)  What  dedicated  to  public  use.  All  streets,  roads, 
lanes,  and  alleys,  public  squares,  cemeteries,  parks,  levees,  school  lots,  and 
commons,  surveyed,  marked,  and  platted  on  the  map  of  any  townsite,  as 
prescribed  and  directed  by  the  provisions  of  this  chapter,  are  hereby  de- 
clared to  be  dedicated  to  public  use,  by  the  filing  of  such  town  plat  in  the 
oflice  of  the  county  clerk,  and  are  inalienable,  unless  by  special  order  of 
the  board  of  commissioners  of  the  county,  so  long  as  such  town  shall  re- 
main unincorporated;  and  if  such  town  at  any  time  thereafter  becomes  in- 
corporated, the  same  becomes  the  property  of  such  town  or  city,  and  must 
be  under  the  care  and  subject  to  the  control  of  the  council  or  other  mu- 
nicipal authority  of  such  town  or  city. 

nistory:    En.   Sec.   6105,   Pol.  C.  1895;  Unincorporated  Town  as  Entity 

rc-en.  Sec.  3519,  Rev.  C.  1907;  re-en.  Sec.  In  this  section  there  is  a  distinct  rccog- 

6336,  R.  C.  M.  1921.  nition  of  a  town  as  an  entity  without  in- 

corporation or  municipal  charter.  Stato 
ex  rel.  Powers  v.  Dale,  47  M  227,  229,  131 
P  670.  » 

11-3007.     (5337)     What  plat  must  show.    Such  plat  must  show   the 

same  matters  as  arc  contained  in  section  11-602  of  this  code,  and  must  be 

made,  filed  and  kept  in  the  same  manner  as  prescribed  in  section  11-609 

of  this  code. 

History:  En.  Sec.  610G,  Pol.  C.  1895; 
re-cn.  Sec.  3520,  Rev.  C.  1907;  ro-en.  Sec. 

6337,  R.  O.  M.  1921. 

11-3008.  (5338)  Assessment  for  expenses.  Each  lot  or  parcel  of  said 
land  having  thereon  valuable  improvements,  or  buildings  ordinarily  used 
as  dwellings  or  for  business  purposes,  not  exceeding  one-tenth  of  one  acre 
in  area,  must  be  rated  and  assessed  by  the  judge  at  the  sum  of  one  dollar; 
each  lot  or  parcel  of  such  lands  exceeding  one-tenth,  and  not  exceeding 
ouc-eighth  of  one  acre  in  area,  must  be  rated  and  assessed  at  the  sum  of 
one  dollar  and  fifty  cents;  each  lot  or  parcel  of  such  lands  exceeding  in 
area  one-eighth  of  one  acre,  and  not  exceeding  one-quarter  of  an  acre  in 
area,  must  be  rated  and  assessed  at  the  sum  of  two  dollars;  and  each  lot 
and  parcel  of  such  lands  exceeding  one-quarter  of  an  acre,  and  not  ex- 
ceeding one-half  of  one  acre  in  area,  must  be  rated  and  assessed  at  the  sum 
of  two  dollars  and  fifty  cents;  and  each  lot  or  parcel  of  land  so  improved 
♦acceding  one-half  an  acre  in  area  must  be  assessed  at  the  rate  of  two  dol- 
lars and  fifty  cents  for  each  half  an  acre  or  fractional  part  over  half  an 
acre;  and  every  lot  or  parcel  of  land  inclosed,  which  may  not  be  other- 
wise improved,  or  uninclosed,  claimed  by  any  persons,  corporation,  or  as- 
'•ciation,  must  be  rated  and  assessed  at  lite  rate  of  two  dollars  per  acre  or 
•"actional  part  over  an  acre;  and  where,  upon  one  parcel  of  land,  there 
ftrc  two  or  more  separate  buildings,  occupied  or  used  ordinarily  as  dwell- 
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ings,  or  for  business  purposes,  each  such  building,  for  the  purposes  of  this 
section,  is  considered  as  standing  on  a  separate  lot  of  land,  but  the  whole 
of  such  premises  may  be  conveyed  in  one  deed;  which  moneys  so  as- 
sessed must  constitute  a  fund  from  which  must  be  reimbursed  or  paid  the 
moneys  necessary  to  pay  the  government  of  the  United  States  for  said 
town  lands,  and  interest  thereon,  if  such  moneys  have  been  loaned  or  ad- 
vanced for  the  purpose  and  expenses  of  their  location,  entry,  and  pur- 
chase, and  the  costs  and  expenses  attendant  upon  the  making  of  such  sur- 
vey and  recording  thereof. 

History:     En.   Sec.   5107,  Pol.   C.   1895; 
re-en.  Sec.  3521,  Kcv.  C.  1907;  rc-cn.  Sec. 

6338,  E.  CM.  1921. 

11-3009.  (5339)  Disposition  of  surplus  funds.  Any  sum  of  money 
remaining,  after  defraying  all  the  necessary  expenses  of  location,  entry, 
surveying,  platting,  and  recording  of  lands,  and  the  expenses  of  the  jud^re 
hereinafter  mentioned,  must  be  deposited  in  the  county  treasury,  to  the 
credit  of  the  fund  of  each  particular  town,  and  kept  separate  by  the  county 
treasurer,  to  be  paid  out  by  him  only  on  the  written  order  of  such  judge, 
until  after  the  expiration  of  the  time  for  a  final  settlement  of  the  affairs 
of  such  town  lands,  as  hereinafter  provided,  at  which  time  any  and  all 
balances  of  moneys  so  remaining  to  the  credit  of  each  town  shall  be  trans- 
ferred by  such  county  treasurer  to  the  school  fund  of  the  particular  school 
district  in  which  said  town  is  situated. 

History:     En.   Sec.  5108,  Pol.   C.   1895; 
rc-cn.  Sec.  3522,  Her.  C.  1907;  rc-cn.  Sec. 

6339,  R.  C.  M.  1921. 

11-3010.  (5310)  Claimants  to  make  affidavits.  Every  person,  corpo- 
ration, or  association,  claimant  of  any  town  lot  or  parcel  of  land  within 
the  limits  of  such  townsite,  must  present  to  the  judge,  within  six  months 
after  the  plat  has  been  filed  in  the  office  of  the  county  clerk,  his,  her,  or  its 
affidavit,  verified  in  person,  or  by  duly  authorized  agent  or  attorney,  in 
which  must  be  concisely  stated  the  facts  constituting  the  possession  or 
right  of  possession  of  the  claimant,  and  that  the  claimant  is  entitled  to 
the  possession  thereof,  as  against  all  other  persons,  to  the  best  of  his 
knowledge  and  belief,  to  which  must  be  attached  a  copy  of  so  much  of  the 
plat  of  the  townsite  as  will  fully  exhibit  the  -particular  lot  or  parcel  of 
land  so  claimed,  with  the  abuttals;  and  every  such  claimant,  at  the  time  of 
filing  such  affidavit,  must  pay  to  such  judge  such  sum  of  money  as  such 
judge  shall  thereon  certify  to  be  due  for  the  assessment  mentioned  in  sec- 
tion 11-300S  of  this  code,  together  with  the  further  sum  of  five  dollars,  to 
be  appropriated  to  the  payment  of  the  expanses  incurred  in  carrying  out 
the  provisions  of  this  chapter,  and  the  jiulpre  must  thereupon  tfive  to  such 
claimant  a  certificate  containing  a  description  of  the  lot  or  parcel  of  land 
claimed,  and  setting  forth  the  amounts  paid  thereon  by  such  claimant. 
The  judge  must  procure  a  bound  hook  lor  each  town  in  his  county,  where- 
in he  must  make  proper  entries  of  the  substantial  matters  contained  in 
every  such  certificate  issued  by  him,  numbering  the  .same  in  consecutive 
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order,  setting  forth  the  name  of  the  claimant  or  claimants  in  full,  date  of 

issue,  and  description  of  lot  or  lots  claimed. 

History:  En.  Sec.  5109.  Pol.  C.  1895; 
re-en.  Sec.  3523,  Rev.  C.  1907;  re-en.  Sec. 
6310,  R.  C.  M.  1921. 

11-3011.     (5341)     Additional   assessments   to    pay   expenses.    If   it   is 

found  that  the  amounts  hereinbefore  specified  as  assessments  and  fees  for 

costs  and  expenses  prove  to  be  insufficient  to  cover  and  defray  all  the 

necessarj'   expenses,   the  judge  must   estimate  the   deficiency,   and   assess 

such  deficiency  pro  rata  upon  all  the  lots  and  parcels  of  lands  in  such 

town,  and  declare  the  same  upon  the  basis  set  down  in  section  11-300S  of 

this  code,  which  additional  amount,  if  any,  may  be  paid  by  the  claimant 

at  the  time  when  the  certificate  hereinbefore  mentioned,  or  at  the  time 

when  the  deed  of  conveyance  hereinafter  provided  for  is  issued. 

History:  En.  Sec.  5110.  Pol.  C.  1895; 
re-en.  Sec.  3524,  Rev.  O.  1907;  re-en.  Sec. 

6341,  R.  C.  M.  1921. 

11-3012.  (5342)  Deeds  to  be  delivered  in  six  months  —  adverse 
claims.  At  the  expiration  of  six  months  after  the  issuance  of  the  certifi- 
cate mentioned  in  the  preceding  section,  if  there  has  been  no  adverse 
claim  filed  in  the  meantime,  the  judge  must  make,  execute,  acknowledge, 
and  deliver  to  each  claimant  or  to  his,  her,  or  its  heirs,  administrators, 
or  assigns,  a  good  and  sufficient  deed  of  the  premises  described  in  the 
application  of  the  claimant  originally  filed.  No  conveyance  of  any  such 
lands,  made  as  in  this  chapter  provided,  concludes  the  rights  of  third 
persons;  but  such  third  persons  may  have  their  actions  in  the  premises 
to  determine  the  alleged  interest  in  such  lands  against  such  grantee,  his 
heirs,  or  assigns,  to  which  they  may  deem  themselves  entitled  either  in  law 
or  equity.  No  action  for  the  recovery  of  the  possession  of  such  premises, 
or  any  portion  thereof,  must  be  maintained  in  any  court  against  the  grantee 
named  therein,  or  against  his,  her,  or  its  assigns,  unless  such  action  is  com- 
menced within  two  years  after  such  deeds  have  been  filed  for  record  in 
the  office  of  the  county  clerk  of  the  county  where  such  lands  arc  situated. 
Nothing  herein  must  be  construed  to  extend  the  time  of  limitation  pre- 
scribed by  law  for  the  commencement  of  actions  upon  a  possessory  claim 
or  title  to  real  estate  when  such  action  is  barred  by  law  at  the  time  of  the 
passage  of  this  code. 

History:     En.   Sec.  5111,   Pol.   C.   1895;    .      Collateral  References 
re-en.  Sec.  3~>25.  Rev.  C.  1907;  re-en.  Sec.  Public  L:»nclsC=>39  (5),  (S). 

6342,  R.  C.  M.  1921.  73  C.J.S.  Public  Lands  §  08. 

11-3013.  (5343)  Mining^  claims.  Whenever  mining  claims  have  been 
located  and  held  bona  fide  for  mining  purposes,  such  mining  rights,  ac- 
cording to  the  metes  and  bounds  located  and  claimed,  must  not  in  any 
manner  be  affected  by  the  provisions  of  this  chapter;  nor  must  any  sale  be 
made  nor  any  tithe  be  conveyed  by  reason  of  any  sale  or  pretended  sale  of 
such  lands  so  claimed  for  mining  purposes,  until  after  the  occupancy  of 
such  mining  claims  lias  been  abandoned  by  the  holders  thereof. 

History:  En.  Sec.  5112.  Tol.  C.  1S95; 
rc-cn.  Sec.  3J2G.  Rev.  C.  1907;  re-en.  Sec. 

6343,  R.  C.  M.  1921. 
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11-3014.  (5344)  Adverse  claims  —  actions  for  possession.  In  all 
cases  of  adverse  claims  or  disputes  arising  out  of  conflicting  claims  to 
lands  or  boundary  lines,  the  adverse  claimants  may  submit  the  decision 
thereof  to  the  judge  by  an  agreement  in  writing,  specifying  particularly 
the  subject  matter  in  dispute,  and  may  agree  that  his  decision  shall  be 
final;  in  which  case  the  said  judge  may  hear  the  proofs,  and  must  execute 
a  deed  in  accordance  therewith;  but  in  all  other  cases  of  adverse  claim. 
the  party  out  of  possession  must  commence  his  action  in  a  court  of  compe- 
tent jurisdiction  within  six  months  after  the  filing  of  the  town  plat  in  the 
office  of  the  county  clerk.  In  case  such  action  be  commenced,  the  plaintiff 
must  serve  a  notice  of  lis  pendens  upon  the  judge,  who  must  thereupon 
stay  all  proceedings  in  the  matter  of  granting  any  certificate  or  deed  until 
the  final  decision  of  sucli  suit;  and  upon  presentation  of  a  certified  copy  of 
the  final  judgment  of  such  court  in  such  action,  the  judge  must  execute 
and  deliver  a  deed  of  such  premises  in  accordance  with  the  judgment.  In 
case  no  such  action  is  commenced  within  the  time  herein  prescribed,  the 
judge  must  deliver  his  deed  to  the  party  in  possession,  as  provided  in 
section  11-3012  of  this  code. 

History:     En.   Sec.  5113,  Pol.   C.   1895;  Cross-Rcfercnce 

re-en.  Sec.  3527,  Rev.  C.  1007;  re-en.  Sec.  Application  of  Montana  Rules  of  Civil 

6314,  R.  C.  M.  1021.  •  Procedure  to  this  section,  see  M.  R.  Civ. 

P.,  Kulc  81  (a),  Table  A. 

11-3015.  (5315)  Notice  of  filing  plat.  The  judge  must  give  public 
notice,  by  advertisement,  for  four  weeks  in  some  newspaper  published  in 
the  county,  if  one  there  be,  and  if  there  be  no  newspaper  published  in 
said  county,  then  by  not  less  than  five  written  or  printed  notices  posted 
within  the  limits  of  such  townsite,  that  the  plat  thereof  has  been  filed  in 
the  county  clerk's  office;  and  if  any  person,  company,  or  association,  or 
other  claimants  of  lands  in  such  town,  fails,  neglects,  or  refuses  to  make 
application  to  the  judge  for  a  deed,  and  to  pay  the  sum  specified,  within 
six  months  after  the  filing  of  said  plat,  the  judge  must  enter  on  his  book 
the  names  of  all  such  persons,  with  a  description  of  the  property  or  prem- 
ises, and  certify  the  same  as  delinquent  for  the  amount  of  assessments 
certified  to  by  such  judge  as  due  under  section  11-3003  of  this  code;  and  at 
the  expiration  of  thirty  days  after  making  such  entries,  if  such  application 
be  not  made  and  such  assessment  be  not  paid,  the  judge  must  advertise 
all  such  lots  and  parcels  of  land  for  sale  in  the  same  manner  as  real  estate 
is  required  to  be  advertised  under  execution. 

History:  En.  Sec.  5114,  Pol.  C.  1805; 
re-cn.  Sec.  3528,  Rev.  C.  1007;  re-en.  Sec. 
6345,  R.  C.  M.  1021. 

11-3016.  (534G)  Sale  of  delinquent  lands.  At  the  time  of  sale  men- 
tioned in  said  advertisement,  the  judge  must  sell  all  such  parcels  of 
land  so  remaining  delinquent,  by  public  auction,  to  the  highest  bidder  for 
cash,  at  some  public  place  within  the  limits  of  said  townsite;  and  he  must 
give  to  the  purchaser  at  such  sale  a  certificate  of  his  purchase,  setting 
forth  therein  a  description  of  llic  premises  sold,  the  amount  paid,  and  that 
the  same  is  subject  to  n ilrmption,  as  prescribed  in  the  next  section;  hut 
no  sale  must  be  made  for  less  than  the  whole  amount  of  assessments,  and 
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the  costs  of  making  the  sale,  which  costs  must  be  divided  pro  rata  among 
the  several  parcels  offered  for  sale. 

History:  En.  Sec.  5115,  Pol.  C.  1S95; 
re-en.  Sec.  3529.  Rev.  C.  1907;  re-en.  Sec. 
53-iS,  R.  C.  M.  1921. 

11-3017.     (5347)     Redemption.    At  any  time  within  six  mouths  after 

such  sale,  the  original  claimant  is  entitled  to  redeem  such  premises  by 

paying  to  the  purchaser,  or  to  the  judge  for  the  purchaser,  double  the 

whole  amount  of  the  purchase  money;  but  in  case  no  redemption  be  made, 

the  purchaser,  his  heirs,  or  assigns,  is  entitled  to  demand  and  receive  from 

the  judge  a  deed  of  such  premises,  which  deed  is  absolute  as  against  the 

parties  delinquent,  and  entitles  the  grantee,  his  heirs,  or  assigns,  to  a  writ 

of  assistance  from  the  district  court  having  jurisdiction  of  the  premises. 

History:  En.  Sec.  511G,  Pol.  C.  1S05; 
re-en.  Sec.  3530,  P.ev.  C.  1907;  re-en.  Sec. 
6317,  T».  C.  M.  1921. 

11-3018.  (53-1S)  Laying  out  and  sale  of  unoccupied  or  unclaimed 
lands.  If  there  be  any  unoccupied  or  vacant  unclaimed  lands  within  the 
limits  of  such  city  or  townsite,  the  judge  may  cause  the  same  to  be  laid 
out  and  surveyed  into  suitable  blocks  and  lots,  and  must  reserve  such  por- 
tions as  may  be  deemed  necessary  for  public  squares,  churches,  school- 
house  lots,  parks  and  levees,  and  cause  all  necessary  roads,  streets,  lanes, 
and  alleys  to  be  laid  out  through  the  same  and  dedicated  to  public  use; 
and  the  judge  may  sell  the  same  in  suitable  parcels  to  possessors  of  adjoin- 
ing lands  residing  thereon,  or  to  other  persons,  at  a  price  not  less  than 
ten  dollars  per  lot;  and  in  case  two  or  more  claimants  apply  for  the 
same  lot  or  lots,  he  must  sell  the  same  by  auction  to  the  highest  bidder  for 
cash. 

If  any  such  lots  remain  unsold  at  the  end  of  six  months  after  the  filing 
of  the  town  plat,  the  said  judge  must  sell  said  unclaimed  lots,  on  applica- 
tion, at  public  auction  to  the  highest  bidder  for  cash,  and  give  deeds 
therefor  to  the  several  purchasers,  but,  nevertheless,  the  judge  may  sell 
and  he  is  hereby  empowered  to  sell  and  execute  deeds  for  any  unoccu- 
pied, vacant,  and  unsurveyed  portions  of  a  townsite,  without  first  causing 
the  same  to  be  surveyed  or  platted  iuto  blocks,  lots,  roads,  streets,  and 
alleys,  or  otherwise  subdivided,  whenever  it  shall  be  made  to  appear  to  the 
judge,  by  a  written  application  to. purchase  the  same,  established  by  evi- 
dence that  the  unsurveyed  portions  of  the  townsite  sought  to  be  purchased 
are  irregular  and  fragmentary  strips  or  pieces  of  land  within  the  exter- 
ior boundaries  of  the  townsite,  and  that  they  are  unoccupied  and  vacant, 
and  that  it  would  be  an  unnecessary  expense  and  impracticable  to  cause 
the  same  to  be  first  surveyed  or  platted  into  blocks,  lots,  roads,  streets, 
and  alleys,  or  otherwise  subdivided;  and  the  sale  of  such  unoccupied, 
vacant,  and  unsurveyed  portions  of  a  townsite  shall  be  conducted,  as  near 
as  may  be,  in  the  manner  provided  for  the  sale  of  town  lots,  except 
that  the  price  to  be  paid  for  any  one  irregular,  fragmentary,  unoccupied, 
vacant,  and  unsurveyed  portion  of  a  townsite  shall  not  he  l>ss  than  one 
hundred  dollars;  ami  all  deeds  heretofore  executed  by  the  judge  who  has 
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sold  and  conveyed  irregular,  fragmentary,  unoccupied,  vacant,  and  unsur- 
vcyed  portions  of  a  townsite  are  hereby  confirmed  and  made  lawful,  valid, 
and  effectual  as  if  such,  or  any,  unsurveyed  portion  of  the  townsite  had 
first  been  surveyed  and  platted  into  blocks,  lots,  roads,  streets,  and  alleys 
or  otherwise  subdivided. 

nistory:     En.   Sec.   5117,   Pol.  C.  1895;  References 

ami  Sec.  1,  Ch.  09,  L.  1903;  amd.  Sec.  1,  Stnte  ex  rcl.  Ilicklin  v.  Webster,  28  M 

Ch.  130,  L.  1007;  rc-cn.  Sec.  3531,  Rev.  C.      104,  100,  72  P  295. 
1807;  amd.  Sec.  1,  Ch.  22,  L.  1911;  rc-cn. 
Sec.  6318,  R.  C.  M.  1921, 

11-3019.  (5349)  School  lots.  All  school  lots  aud  parcels  of  laud  re- 
served for  school  purposes,  as  aforesaid,  by  order  of  the  judge,  must  be 
conveyed  to  the  school  trustees  of  the  school  district  in  which  such  town 
is  situate,  without  cost  or  charge  of  any  kind  whatever. 

History:  En.  Sec.  5118,  Pol.  C.  1895; 
re-cn.  Sec.  3532,  Rev.  C.  1907;  re-en.  Sec. 
6340,  R.  C.  M.  1921. 

11-3020.  (5350)  Vacancy  in  office  cf  judge.  In  case  a  vacancy  oc- 
curs from  auy  cause  ih  the  office  of  district  judge  during  the  pendency 
of  any  of  the  proceedings  to  be  taken  under  this  chapter,  upon  the  election 
or  appointment  of  a  successor,  it  is  the  duty  of  the  county  clerk  to  make 
out  a  certificate,  under  seal,  showing  the  facts  and  name  of  such  successor, 
and  file  the  same  in  his  office,  and  record  such  certificate  in  a  book  of 
deeds,  and  attach  the  original  to  the  townsite  book  in  his  office. 

History:  En.  Sec.  5119,  Pol.  O.  1895; 
rc-cn.  Sec.  3533.  Kov.  C.  1007;  re-cn.  Sec. 

6350,  R.  C.  M.  1021. 

11-3021.  (5351)  Clerical  work  must  be  performed  by  clerk  of  dis- 
trict court.  All  the  clerical  work  under  this  chapter  must  be  performed 
by  the  clerk  of  the  district  court,  and  the  fees  received  therefor  paid 
into  the  county  treasury. 

History:  En.  Sec.  5120.  Pol.  C.  1805; 
re-cn.  Sec.  3534,  Rev.  C.  1907;  re-cn.  Sec. 

6351,  R.  C.  II.  1921. 

11-3022.  (5352)  Accounts  of  judge.  Every  district  judge,  when  ful- 
filling the  duties  imposed  upon  him  by  the  act  of  Congress  aforesaid  and 
by  this  chapter,  must  keep  a  correct  account  of  all  moneys  received  and 
paid  out  by  him.  lie  must  deposit  all  surplus  money  with  the  county 
treasurer  of  his  county,  and  at  the  end  of  one  year  from  the  time  when 
the  town  plat  of  any  town  is  filed  in  the  county  clerk's  office,  he  must  settle 
up  all  the  affairs  pertaining  to  said  town,  and  pay  over  to  the  county 
treasurer  all  moneys  belonging  to  said  town,  for  the  use  and  benefit  of 
the  school  district  in  which  said  town  may  be  situate.  If  any  claims  to 
lands  in  such  town  are  the  subject  of  litigation,  the  same  must  be  finally 
settled  by  such  judge  whenever  the  final  judgment  lias  been  rendered. 

History:  En.  Sec.  5121.  Pol.  C.  1S95; 
ro-cn.  Sec.  35J5,  Kcv.  C.  1007;  rc-cn.  Sec. 

6352,  11.  C.  M.  1021. 
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11-3023.     (5353)     Deposit  of  books  with  county  clerk.     "Whenever  the 

affairs  of  any  such  town  shall  be  finally  settled  and  disposed  of  by  such 

judge,  he  shall  deposit  all  books  and  papers  relating  thereto  in  the  office 

of  the  county  cleric  of  his  county,  to  be  thereafter  kept  in  the  custody  of 

the  county  clerk  as  public  records. 

History:  En.  Sec.  5122,  Pol.  C.  1835; 
re-en.  Sec.  3536,  Rev.  C.  1907;  re-en.  Sec. 
6353,  R.  C.  M.  1921. 

11-3024.  (5354)  Informalities  or  irregularities  not  to  invalidate — 
legalizing  deeds.  No  mere  informality,  failure,  or  omission,  ou  the  part 
of  any  person  or  officer  named  in  this  chapter,  invalidates  the  acts  of  such 
person  or  officer,  but  every  certificate  or  deed  granted  to  any  person,  pur- 
suant to  the  provisions  of  this  chapter,  is  conclusive  evidence  that  all  pre- 
liminary proceedings  in  relation  thereto  have  been  correctly  taken  and 
performed.  And  if  the  original  or  first  deed  executed  by  the  district  judge 
granting  and  conveying  any  lot  or  lots  be  lost  or  destroyed,  or  cannot  be 
found,  and  if  such  deed  or  deeds  so  executed  have  not  been  recorded  in 
the  office  of  the  county  clerk  of  the  county  in  which  the  property  is  situ- 
ated, the  district  judge  shall,  upon  written  application  stating  the  facts, 
execute  and  deliver  another  deed  or  deeds,  as  the  case  may  be,  to  the  pur- 
chaser of  such  lot  or  lots,  or  to  his  heirs  or  grantees,  upon  a  showing  sus- 
tained by  evidence  satisfactory  to  the  district  judge  that  the  original  or 
first  deed  or  deeds  were  executed  and  have  been  lost  or  destroyed.  *or 
cannot  be  found,  and  have  not  been  recorded;  and  all  deeds  heretofore 
executed  by  the  district  judge  in  lieu  of  the  original  or  first  deed  or  deeds, 
which  have  been  lost  or  destroyed,  or  which  could  not  be  found,  aud 
which  have  not  been  recorded  in  the  office  of  the  county  clerk  of  the  coun- 
ty in  which  the  property  is  situated,  are  hereby  legalized,  confirmed,  and 
made  valid  and  effectual,  as  if  such  deed  or  deeds  were  the  original,  first, 
and  only  deed  or  deeds  executed  therefor. 

History:     En.   Sec.   5123,   Pol.   C.    1E95;  Collateral  References 

rc-cn.   Sec.  3037.  Rev.  C.   1907;    amd.   Sec.  JIunicJp.il  CorporationsC=29  (1):  Public 

1,  Ch.  23,  L.  1911;  re-en.  Sec.  5354,  R.  C.  M.      LandsC=:!9  (1). 

1921-  G2    C.J.S.    Municipal    Corporations    §  6S; 

73  C..I.S.  Public  Lands  §  71. 

11-3025.     (5355)     City  or  townsite  on  school  lands.    When  the  lands 

of  such  city  or  town  are  on  a  school  section  or  subdivision  thereof,  and 

are  owned  by  the  state,  the  council  may  procure  title,  and  purchase  the 

same  from  the  state,  and  dispose  of  the  'same  in  the  manner  provided  in 

this  chapter  for  disposing  of  lands  purchased  from  the  United  States. 

History:  En..  Sec.  5124,  Pol.  C.  1895; 
rc-cn.  Sec.  3338,  Rev.  C.  1907;  rc-cn..  Sec. 
5355,  R.  C.  M.  1921. 

11-302G.  (535G)  District  judge  authorised  to  execute  deeds — pro- 
cedure. Wherever  an  entry  has  heretofore  been  made  at  a  land  office  by 
a  probate  court  of  any  county  in  the  territory,  now  state  of  Montana,  for 
u  tract  of  land  for  a  townsite,  under  the  provisions  of  an  act  of  Congress 
"ntitled,  "An  act  for  the  relief  of  the  inhabitants  of  cities  ami  towns  upon 
i>ublic   lands,"  approved   March   second,  eighteen   hundred  sixty-seven,  or 
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other  and  subsequent  acts  of  Congress  relating  to  entering  lands  for  town- 
site  purposes,  and  such  entry  shall  have  been  allowed  and  patent  therefor 
shall  have  been  issued  by  the  United  States  to  such  probate  court,  or  a 
judge  thereof  and  it  shall  appear  to  the  district  judge  of  the  county  in 
which  such  townsitc  is  situated  by  a  verified  petition  filed  with  the  clerk  of 
said  district  court,  that  no  deed  has  been  issued  by  the  probate  judge  of 
such  county  or  the  district  judge  thereof  as  ex  officio  probate  judge,  for 
any  lot  or  tract  of  land  situated  in  such  townsite  other  than  streets,  alleys, 
parks,  or  school  sites,  or  that  a  deed  for  any  such  lot  or  tract  has  been 
issued,  but  has  not  been  recorded,  and  has  been  lost  or  cannot  be  found, 
the  district  judge  shall  set  a  day  for  the  hearing  of  said  petition,  and 
cause  notice  thereof  to  be  published  in  a  newspaper  published  in  the  coun- 
ty wherein  such  lands  are  situated  for  four  successive  weeks,  and  upon 
proof  of  such  publication  being  made,  and  at  such  hearing  shall  examine 
such  petition  and  claim  thereunder,  and  hear  such  proof  as  the  claimant  or 
claimants  may  submit  to  establish  his  or  their  claims  thereto;  and  if  the 
district  judge  shall  find  that  the  claimant  or  claimants  is  in  possession 
of  such  lot  or  tract  of  land  or  shall  by  reference  to  abstracts  of  title  or 
other  evidence  produced  in  support  thereof,  find  that  the  title  to  such 
lot  or  tract  of  land  has  been  derived  and  deraigned  from  the  person  or 
persons  who  may  have  originally  entered  such  lot  or  purchased  the  same 
at  a  sale  thereof,  as  provided  by  the  laws  of  the  territory  of  Montana,  or 
the  state  of  Montana,  and  no  conflicting  claims  shall  have  been  filed,  the 
said  district  judge  shall,  upon  the  payment  of  the  fees  originally  provided 
for  the  issuance  of  a  deed  for  such  lot  or  lots,  proceed  forthwith  to  make 
and  issue  to  such  claimant  or  claimants  a  good  and  sufficient  deed  for 
such  lot  or  tract  of  land. 

History:     En.   Sec.    1,   Ch.   9,   L.    1919;  Cross-Rcfercnce 

re-«n.  Sec.  530C,  R.  C.  M.  1021.  Application  of  Montana  Iiules  of  Civil 

Procedure  to  this  section,  see  M.  K.  Civ. 

P.,  KuleSl(a),  Tabic  A. 
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11-203.  (4961)  Organization  of  cities  and  towns — petition  and  census.. 
"Whenever  the  inhabitants  of  any  part  of  a  county  desire  to  be  organized 
into  a  city  or  town,  they  may  apply  by  petition  in  writing,  signed  by  not- 
less  than  two  thirds  (2/3)  of  the  qualified  electors,  but  not  more  than  three 
hundred  (300)  such  electors  who  are  residents  of  the  state,  and  residing 
within  the  limits  of  the  proposed  incorporation,  to  the  board  of  county 
commissioners  of  the  county  in  which  the  territoryis  situated,  which  peti- 
tion must  describe  the  limits  of  the  proposed  city  or  town,  aud  of  the  sev- 
eral wards  thereof  each  of  which  shall  contain  one  hundred  fifty  (150) 
qualified  electors  or  more  and,  which  must  not  exceed  one  square  mile 
for  each  five  hundred  inhabitants  resident  therein.  The  petitioners  must 
annex  to  the  petition  a  map  of  the  proposed  territory  to  be  incorporated, 
and  state  the  name  of  the  city  or  town.  The  petition  and  map  must  be  filed 
in  the  office  of  the  county  clerk.  Upon  filing  the  petition,  the  board  of 
county  commissioners,  at  its  next  regular  or  special  meeting,  must  appoint 
some  suitable  person  to  take  a  house-to-house  census  of  the  residents  of  the 
territory  to  be  incorporated.  After  taking  the  census,  the  person  appointed 
to  take  the  same  must  return  the  list  to  the  board  of  county  commissioners, 
and  the  same  must  be  filed  by  it  in  the  county  clerk's  office.  No  municipal- 
corporation  may  be  formed  unless  the  number  of  inhabitants  is  three  hun- 
dred or  upwards;  and  unless  the  boundary  of  the  proposed  territory  to  be 
incorporated  is  more  than  three  (3)  miles  from  the  boundary,  measured 
from  the  nearest  point  between  the  two  (2),  of  any  presently  incorporated 
city  or  town  or  there  is  presented  to  the  board,  appropriate  evidence  that 
any  presently  incorporated  city  or  town  within  three  (3)  miles  which  legally 
could  annex,  but  has  refused  to' annex  the  proposed  territory. 

History:   En.  Sec.  315,  5th  Div.  Comp.  composite  section   embodying  the  changes 

Stat.  18S7;   re-en.  Sec.  4720,  Pol.  C.  1895;  made  by  both  nmondmonts. 
re-cn.  Sec.  3208,  Rev.  C.JL907;   and.  Sec. 

1,   Ch.   56,  L.   1009;   re-en.   Sec.   4961,   P..  Amendments 

C.  M.  1921;  Mil.  Sec.  1,  Cu.  86,  L.  1973;  Chapter    SO,   Laws    of    1973,    added    the 

amd.  Sec.  1,  Ch.  515,  L.  1973.  clause  following  the  semicolon  in  the  lasl 

sentence  of  this  section. 

Compiler's  Notes  Chapter  515,  Laws  of   1973,  substituted 

This  section  was  amended  twice  in  1973,  "two-thirds    (-,f,)   of   tho  qualified  olcj'°''' 

once    by    Ch,    8C    and    once    by    Ch.    515.  but    not    more    than    three    bundled    i-Mi 

Neither  amendatory   enactment  mentioned  such  electors  who  are"  for  "fifty.  <jual«»*«j 

or  incorporated   the  changes  made   by   the  electors"    in    Iho    first    sentcnee;    inser.M 

other.   .Since    the   amendments   do    not    ap-  "each  of  which  shall  contain  ono  hunurM 

pear  to  conflict,  tho  compiler  has  made  a  fifty  (150)  (juitlilied  oloctoru  or  moro  !••« 


Brown,  v.  Foster,  43  M  114,  IIS,  lea  t. 
.93. 

CHAPTER  29 

ENTRY  TOWNSTTES  ON  PUBLIC  DOMAIN  FOR  INCORPORATED 
CITIES  AND  TOWNS 

section  11-2001.  Council  to  enter  land  in  United  States  land  office. 

11-2902.  Filinjj  approved  plat. 

11-2903.  Survey. 

11-2904.  Plat  must  be  made  in  duplicate — contents. 

11-2905.  Notice  of  survey. 

11-2906.  What  dedicated  to  public  use. 

11-2907.  What  plat  must  show. 

11-2908.  Assessment  to  pay  expenses. 

11-2909.  Claims  for  lands. 

11-2910.  Deceit  in  expenses — mode  of  collection. 

11-2911.  Deed  to  be  jjh'cn  after  six  mouths — adverse  claims. 

11-2912.  Milling  claims. 

11-2913.  Settlement  of  adverse  claims. 

11-2914.  Notice  of  riling  plat. 

11-2915.  Sale  of  delinquent  lands. 

11-291G.  Redemption. 

11-2917.  Unclaimed  lands. 

*  11-2918.  School  lots. 

11-2919.  Payment  of  expenses — disposition  of  surplus  moneys. 

11-2920.  Informality  not  to  invalidate. 

11-2921.  City  or  townsitc  on  school  lands. 

11-2901.     (5310)     Council  to  enter  land  in  United  States  land  office. 

t  is  the  duty  of  the  city  or  town  council  of  any  city  or  town  in  this  state 

o  enter  at  the  proper  land  office  of  the  United  States  sucli  quantity  of  land 

s  the  inhabitants  of  any  incorporated  city  or  town  may  be  entitled   to 

'aim,  in  the  aggregate,  according  to  their  population,  in  the  manner  re- 

J'd  by  the  laws  of  the  United  States  and  the  regulations  prescribed  by 

••-  secretary  of  the  interior  of  the  United  States,  and  by  order  entered 

?;~i  their  minutes  of  proceedings,  at  a  regular  meeting,  to  authorize  the 

.:yor  and  clerk  of  such  council,  attested  by  the  corporate  seal,  to  make 

_.ud  sign  all  necessary  declaratory  statements,  certificates,  and  affidavits, 

:r  other  instruments  requisite  to  carry  into  effect  the  intentions  of  this 

article  and  the  intentions  of  the  act  of  Congress  of  the  United  States  en- 


11-2902  CITIES  AND  TOWNS 

titled  ".An  act  for  tin:  relief  of  the  inhabitants  of  cities  awl  towns  upon 
the  public  lands,"  approved  March  -.  1SC7.  and  to  make  proof  when  re- 
quired, of  the  facts  necessary  to  establish  the  claim  of  such  inhabitants  to 
the  lands  so  granted  by  said  act  of  Congress. 

History:     En.   Sec.   50GO.   Pol.   C.    1890;       oil  is  compiled  in  the  United  States  Code 
re-cn.  Sec.  3-103,  Rev.  C.  1907;  re-en.  Sec.      as  Tit.  43,  sec.  718  ct  seq. 

5310,  R.  C.  SI.  1921.  „  „   . 

Collateral  References 

Compiler's  Note  Municipal  CorporationsC=>42;  TownsC=4. 

Act  of  March  2,  1SC7,  ch.  177,  14  Stat.  02    C.J.S.   Municipal    Corporations    §83; 

87  C.J.S.  Towns  §  11. 

11-2902.     (5311)     Filing    approved    plat.    The    corporate    council    of 

every  city  and  town,  situated  upon  the  public  lands  of  this  state,  must, 

within  three  months  after  date  of  receipt  at  the  United  States  district  land 

office  of  the  approved  plat  of  the   township,   embracing  the  lands  upon 

•which  the  town  or  city  is  situated,  file  in  said  land  office  an  application  in 

writing,  describing  the  tract  of  land  thus  occupied,  and  thereafter  make 

proof  and  payment  for  the  tract  in  the  manner  required  by  law. 

History:  En.  Sec.  5061,  Pol.  C.  1S95; 
re-cn.  Sec.  3194,  Rev.  C.  1907;  rc-cn.  Sec. 

5311,  R.  C.  M.  1921. 

11-2903.  (5312)  Survey.  The  said  council,  must,  after  the  filing  of 
the  application,  if  not  previously  dpne,  cause  a  survey  to  be  made  by  some 
competent  person  of  the  lands  which  the  inhabitants  of  said  city  or  town 
may  be  entitled  to  claim  under  the  said  act  of  Congress,  located  according 
to  the  legal  subdivisions  of  the  sections  and  by  the  section  lines  of  the 
United  States,  and  the  same  must  be  distinctly  marked  by  suitable  monu- 
ments; such  survey  must  further  particularly  designate  all  streets,  roads, 
lanes,  and  alleys,  public  squares,  churches,  school  lots,  cemeteries,  com- 
mons, and  levees,  as  the  same  exist  and  have  been  heretofore  dedicated  in 
any  manner  to  public  use,  and  by  measurement,  the  precise  boundaries 
and  area  of  each  and  every  lot  or  parcel  of  land  and  premises  claimed  by 
any  person,  corporation,  or  association  within  said  city  or  townsite  must  be 
designated  on  the  map,  showing  the  name  or  names  of  the  possessor  or 
occupants  and  claimants  if  other  than  the  occupant  of  each  particular  lot 
and  parcel  of  land;  and  in  case  of  any  disputed  claim  as  to  lots,  lands, 
premises,  or  boundaries,  the  said  surveyor,  if  the  same  be  demanded  by 
any  person,  shall  designate  the  lines  in  different  color  from  the  body  of  the 
plat  of  such  part  of  any  premises  so  disputed  or  claimed  adversely. 

History:  En.'  Sec.  50G2,  Pol.  C.  1895; 
re-cn.  Sec.  3495,  Rev.  C.  1907;  re-en.  Sec. 
6312,  R.  C.  M.  1921. 

11-2904.  (5313)  Plat  must  be  made  in  duplicate — contents.  A  plat 
thereof  must  be  made  in  duplicate,  on  a  scale- of  not  less  than  eighty  feet 
to  one  inch,  which  must  be  duly  certified  under  oath  by  the  surveyor,  one  of 
which  must  be  filed  with  the  county  clerk  of  the  county  wherein  the  city 
or  town  is  situated,  and  one  must  he  deposited  with  the  city  or  town  clerk. 
These  plats  shall  be  considered  pulilie  records,  and  must  each  ho  accom- 
panied with  a  copy  of  the  lield  notes,  and  the  county  clerk  must  make  a 
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rCcord  thereof  in  a  book  to  be  kept  by  him  for  that  purpose.  The  said 
surveyor  must  number  the  blocks  as  divided  by  the  roads  and  streets 
opened  at  the  time  of  making  such  survey,  and  must  number  the  several 
lots  consecutively  in  each  block,  and  all  other  parcels  of  land  within  said 
town  or  city  surveyed  as  herein  provided,  which  said  numbers  must  be  a 
sufficient  description  of  any  parcel  of  land  in  said  plats,  field  notes,  and 
records. 

History1  En.  Sec.  50G3.  Pol.  C.  1895; 
Tc-en.  Sec.  349G,  Rev.  C.  1007;  re-cn.  Sec. 
JJ13,  R.  C.  M.  1021. 

11-2905.  (5314)  Notice  of  survey.  Before  proceeding  to  make  such- 
survey,  at  least  ten  days'  notice  thereof  must  be  given,  by  posting  within 
the  limits  of  such  city  or  townsitc  not  less  than  five  written  or  printed 
notices  of  the  time  when  such  survey  shall  commence,  and  by  publication 
thereof  in  any  newspaper  or  newspapers  published  in  the  city  or  town,  if 
one  there  be.  The  survey  of  said  city  or  town  lands  must  be  made  to  the 
best  advantage,  and  at  the  least  expense  to  the  holders  and  claimants 
thereof;  and  the  council  is  hereby  authorized  to  receive  bids  for  such  sur- 
veying, and  to  let  the  same  by  contract  to  the  lowest  competent  bidder. 

History:     En.   Sec.  50G4,  Pol.  C.   1805; 
rc-en.  Sec.  3507,  Rev.  C.  1007;  re-en.  Sec. 
/~"U4,  R.  C.  M.  1021. 

11-2906.  (5315)  What  dedicated  to  public  use.  All  streets,  roads, 
lanes  and  alleys,  public  squares,  school  lots,  cemeteries,  commons,  parks, 
and  levees,  surveyed,  marked,  and  platted  on  the  map  of  any  city  or  town- 
sitc, as  prescribed  and  directed  by  the  provisions  of  this  chapter,  are  here- 
by declared  to  be  dedicated  to  public  use  by  the  filing  of  such  city  or  town 
plat  in  the  ofiicc  of  the  county  clerk,  and  become  the  property  of  such  town 
or  city,  and  be  subject  to  the  control  of  the  council  or  other  municipal 
authority  of  such  town  or  city. 

History:  En.  Sec.  50G5,  Pol.  C.  1895; 
re-«n.  Sec.  3498.  Rev,  C.  1007;  rc-en.  Sec. 
5315,  R.  C.  M.  1021. 

11-2907.     (531G)     What  plat  must  show.    Such  plat  must  show  such 

matters  as  arc  contained  in  section  11-G02  of  this  code,  and  must  be  made, 

kept,  and  filed  in  the  same  manner  as  provided  in  section  11-G09  of  this 

code. 

History:  En.  Sec.  5066,  Pol.  C.  1805; 
**<n.  Sec.  3100,  Rev.  C.  1007;  re-en.  Sec. 
-'"31C,  R.  C.  M.  1921. 

11-2908.  (5317)  Assessment  to  pay  expenses.  Each  lot  or  parcel  of 
vt"u!  lands  having  thereon  valuable  improvements  or  buildings  ordinarily 
uv;«J  as  dwellings  or  for  business  purposes,  not  exceeding  one-tenth  of  one 
at-'re  in  area,  shall  be  rated  and  assessed  by  the  said  corporate  authorities 
at  the  sum  of  one  ilolRir;  each  lot  or  parcel  of  such  lands  exceeding  onc- 
••'litli,  and  not  exceeding  oiic-eighth  of  one  acre  in  area,  shall  he  rated 
"id  assessed  at  the  sum  of  one  dollar  and  fifty  cents;  each  lot  or  parcel 
d  Mich  lands  exceeding  in  area  one-eighth  id"  one  acre,  and  not  exceeding 
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one-quarter  of  an  acre  in  area,  shall  be  rated  and  assessed  at  the  sum  of 
two  dollars;  and  eaeli  lot  or  parcel  of  such  lands  exceeding  one-quarter 
of  an  acre,  and  not  exceeding  one-half  of  one  acre  in  area,  shall  be  rated 
and  assessed  at  the  sum  of  two  dollars  and  fifty  cents;  and  each  lot  or 
parcel  of  land  so  improved,  exceeding  one-half  acre  in  area,  shall  be  as- 
sessed at  the  rate  of  two  dollars  and  fifty  cents  for  each  half  an  acre  or 
fractional  part  over  half  an  acre;  and  every  lot  or  parcel  of  land  inclosed, 
which  may  not  otherwise  be  improved,  or  unincloscd.  claimed  by  any  per- 
son, corporation,  or  association,  shall  be  rated  and  assessed  at  the  rate  of 
two  dollars  per  acre  or  fractional  part  over  an  acre;  and  where,  upon  one 
parcel  of  land,  there  shall  be  two  or  more  separate  buildings  occupied  or 
used  ordinarily  as  dwellings  or  for  business  purposes,  each  such  building, 
for  the  purposes  of  this  section,  shall  be  considered  as  standing  on  a  sepa- 
rate lot  of  land;  but  the  whole  of  such  premises  may  be  conveyed  in  one 
deed;  which  moneys  so  assessed  must  be  received  by  the  clerk  and  be 
paid  by  him  into  the  city  or  town  treasury. 

History:  En.  Sec.  6067,  Pol.  C.  1S95; 
rc-cn.  Sec.  3500,  Rev.  C.  1907;  rc-cn.  Sec. 
6317,  R.  C.  M.  1921. 

11-2909.  (531S)  Claims  for  lands.  Every  person,  company,  corpora- 
tion, or  association,  claimant  of  any  city  or  town  lot  or  parcel  of  land  with- 
in the  limits  of  such  city  or  townsite,  must  present  to  the  council,  by 
filing  the  same  with  the  clerk  thereof,  within  six  months  after  the  plat  has 
been  filed  in  the  office  of  the  county  clerk,  his,  her,  or  its  affidavit,  verified 
in  person  or  by  duly  authorized  agent  or  attorney,  in  which  must  be  con- 
cisely stated  the  facts  constituting  the  possession  or  right  of  possession  of 
the  claimant,  and  that  the  claimant  is  entitled  to  the  possession  thereof  as 
against  all  oilier  persons,  to  the  best  of  his  knowledge  and  belief,  to  which 
must  be  attached  a  copy  of  so  much  of  the  plat  of  said  city  or  townsite  as 
will  fully  exhibit  the  particular  lot  or  parcel  of  land  so  claimed,  with  the' 
abuttals;  and  every  such  claimant,  at  the  time  of  filing  such  affidavit,  must 
pay  to  such  clerk  such  sum  of  money  as  said  clerk  shall  thereon  certify  to 
be  due  for. the  assessment  mentioned  in  the  preceding  section,  together 
with  the  further  sum  of  five  dollars,  to  be  appropriated  to  the  payment  of 
expenses  incurred  in  carrying  out  the  provisions  of  this  chapter,  and  the 
said  clerk  must  thereupon  give  to  such  claimant  a  certificate,  attested  by 
the  corporate  seal,  containing  a  description  of  the  lot  or  parcel  of  land 
claimed,  and  setting  forth  the  amounts  paid  thereon  by  such  claimant. 
The  council  of  every  such  city  or  town  must  procure  a  bound  book,  where- 
in the  clerk  must  make  proper  entries  of  the  substantial  matters  contained 
in  every  such  certificate  issued  by  him.  numbering  the  same  in  consecu- 
tive order,  setting  forth  tin-  name  of  the  claimant  or  claimants  in  full, 
date  of  issue,  and  description  of  lot  or  lots  claimed. 

History:  En.  Sec.  50CS.  Pol.  C.  1895; 
rc-cn.  Sec.  3501,  Rev.  C.  1907;  rc-cn.  Sec. 
6318,  R.  C.  M.  1921. 

11-2910.  (.V110)  Deficit  in  expenses — mode  of  collection.  If  it  is 
found  that  the  amounts  iicivinhcl'ori'  spci-ilird  as  assessments  and  fees  [or 
cost  and  expenses  prove  to  be  iiisull'uiciit  to  cover  and  defray  all  the  neces- 
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sary  expenses,  the  council  must  estimate  the  deficiency  and  assess  such 
deficiency  pro  rata  upon  all  the  lots  and  parcels  of  land  in  such  city  or 
town,  and  declare  the  same  upon  the  hasis  sot  down  in  section  11-2903  of 
this  code;  which  additional  amount,  if  any,  may  be  paid  by  the  claimant 
at  the  time  when  the  certificate  hereinbefore  mentioned,  or  at  the  time 
when  the  deed  of  conveyance  hereinafter  provided  for  is  issued. 

History:     En.  Sec.   50G9,  Pol.   C.   1895; 
te-«n.  Sec.  3502,  Rev.  C.  1007;  re-en.  Sec. 

6319,  R.  C.  M.  1921. 

11-2911.  (5320)  Deed  to  be  given  after  six  months— adverse  claims. 
At  the  expiration  of  six  months  after  the  issuance  of  such  certificate,  if 
there  has  been  no  adverse  claim  filed  in  the  meantime,  the  council  must 
execute  and  deliver  to  such  claimant,  or  to  his,  her,  or  its  heirs,  adminis- 
trator, or  assigns,  a  good  and  sufficient  deed  of  the  premises  described  in 
the  application  of  the  claimant  originally  filed,  which  said  deed  must  be 
signed  and  acknowledged  by  the  mayor  or  other  presiding  officer  of  the 
council,  and  attested  by  the  corporate  seal  of  such  city  or  town.  No  con- 
veyance of  any  sucli  lands  made  as  in  this  chapter  provided  concludes  the 
rights  of  third  persons;  but  such  third  persons  may  have  their  action  in 
i  the  premises  to  determine  their  alleged  interest  in  sucli  lands  against 
such  grantee,  his  heirs  or  assigns,  to  which  they  may  deem  themselves  en- 
titled cither  in  law  or  equity;  but  no  action  for  the  recovery  or  possessipn 
of  such  premises,  or  any  portion  thereof,  must  be  maintained  in  any 
court  against  the  grantee  named  therein,  or  against  his,  her.  or  its  assigns, 
unless  such  action  shall  be  commenced  within  two  years  after  such  deed 
shall  have  been  filed  for  record  in  the  office  of  the  county  clerk  of  the 
county  where  such  lands  are  situate.  Nothing  herein  shall  be  construed  to 
extend  the  time  of  limitation  prescribed  by  law  for  the  commencement 
of  actions  upon  a  possessory  claim  or  title  to  real  estate,  when  such  action 
is  barred  by  law  at  the  time  of  the  passage  of  this  code. 

History:     En.  Sec.  5070,   Pol.   C.   1895; 
re-en.  Sec.  3503,  Rev.  C.  1907;  re-en.  Sec. 

6320,  R.  O.  M.  1921. 

11-2912.  (5321)  Mining  claims.  Whenever  mining  claims  have  been 
located  prior  to  the  passage  of  this  code,  and  where  the  same  are  prior  in 
location  to  the  claim  of  any  occupant  for  other  purposes,  such  mining 
rights,  according  to  the  metes  and  bounds  so  located  and  claimed,  arc  not 
in  any  manner  affected  by  the  provisions  of  this  chapter;  nor  must  any 
sale  be  made  nor  any  title  be  conveyed  by  reason  of  any  sale  of  sucli  lands 
so  claimed  for  mining  purpose*,  until  after  the  occupancy  of  sucli  mining 
claims  shall  have  been  abandoned  by  the  holders  thereof. 

History:     En.   Sec.   5071,  Pol.  C.   1895; 
re-en.  Sec.  3501,  Rev.  C.  1907;  rc-cn.  Sec 

6321,  R.  C.  M.  1921. 

11-2913.  (5322)  Settlement  of  adverse  claims.  In  all  cases  of  ad- 
verse claims  or  disputes  arising  out  of  eonllieling  claims  to  lands  or  bound- 
ary lines,  the  adverse  claimants  may  submit    the  decision   thereof  to   the 
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council  of  such  city  or  town  by  an  agreement  in  writing  specifying  particu- 
larly the  subject  matter  in  dispute,  and  may  agree  that  their  decision 
shall  be  final.  The  council  must  hear  the  proofs,  and  shall  order  a  deed  to 
be  executed  in  accordance  with  the  facts;  but  in  all  other  cases  of  adverse 
claim  the  party  out  of  possession  shall  commence  his  action  in  a  court 
of  competent  jurisdiction  within  six  months  after  the  filing  of  the  city  or 
town  plat  in  the  office  of  the  couuty  clerk.  In  case  such  action  be  com- 
menced, the  plaintiff  must  serve  a  notice  of  lis  pendens  upon  the  mayor, 
who  must  thereupon  stay  all  proceedings  in  the  matter  of  granting  any 
certificate  or  deed  until  the  final  decision  of  such  suit;  and  upon  presenta- 
tion of  a  certified  copy  of  the  final  judgment  of  such  court  in  such  action, 
the  council  must  cause  to  be  executed  and  delivered  a  deed  of  such  prem- 
ises, in  accordance  with  the  judgment.  In  case  no  such  action  be  com- 
menced within  the  time  herein  prescribed,  the  council  must  deliver  a  deed 
to  the  party  in  possession,  as  provided  in  this  chapter. 

History:  En.  Sec.  5072,  Pol.  C.  1895; 
re-cn.  See.  3505,  Rev.  C.  1907;  re-cn.  Sec. 
5322,  R.  C.  M.  1921. 

11-2914.  (5323)  Notice  of  filing  plat.  The  said  council  must  give 
public  notice  by  advertising  for  four  weeks  in  any  newspaper  published  in 
said  city  or  town,  and  if  there  be  no  newspaper  published  in  said  city  or 
town,  then  by  publication  in  some  newspaper  having  the  most  general 
circulation  in  such  city  or  town,  and  not  less  than  five  written  or  printed 
notices  must  be  posted  within  the  limits  of  such  city  or  townsite;  such 
notice  must  state  that  the  plat  thereof  has  been  filed  in  the  clerk's  office. 
If  any  person,  company,  association,  or  any  other  claimant  of  lands  in 
such  city  or  town,  fails,  neglects,  or  refuses  to  make  application  to  the 
council  for  a  deed  of  conveyance  to  the  lands  so  claimed,  and  to  pay  the 
sums  of  money  specified  in  this  article,  within  six  months  after  the  Cling  of 
said  plat,  the  clerk  must  enter  on  his  book  the  names  of  all  such  persons, 
with  a  description  of  the  property  or  premises,  and  certify  the  same  as 
delinquent  for  the  amount  of  assessment  certified  to  by  such  clerk  as  due, 
under  this  article;  and  at  the  expiration  of  thirty  days  after  making  such 
entries,  if  such  application  be  not  made  and  such  assessment  be  not  paid, 
the  said  council  must  advertise  all  such  lots  and  parcels  of  land  for  sale, 
in  the  same  manner  as  real  estate  is  required  to  be  advertised  under 
execution. 

History:  En.  Sec.  5073,  Pol.  C.  1895; 
rc-en.  Sec.  350G,  Rev.  C.  1907;  re-en.  Sec. 
6323,' R.  C.  M.  1921. 

11-2915.  (5324)  Sale  of  delinquent  lands.  At  the  time  of  the  sale 
mentioned  in  the  advertisement,  the  marshal  of  the  city  or  town  must  sell 
all  such  parcels  of  land  so  remaining  delinquent  at  public  auction  to  the 
highest  bidder  for  cash,  at  some  public  place  within  the  limits  of  the  city 
or  townsite;  and  he  must  give  the  purchaser  at  such  sale  a  certificate  of 
his  purchase,  setting  forth  therein  the  description  of  the  premises  sold,  the 
amount  paid,  and  that  tin-  same  is  subject  to  redemption,  as  prescribed  in 
the  net  section;  bat   no  sale  must  be  made  for  less  than  the  whole  amount 
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of  assessments  and  the  costs  of  making  the  sale,  which  costs  shall  be  di- 
vided pro  rata  among  the  several  parcels  offered  for  sale. 

History:  En.  Sec.  5074,  Pol.  C.  1805; 
rc-cn.  Sec.  3507,  Rev.  C.  1907;  re-en.  Sec. 
5324,  R.  C.  M.  1921. 

11-2916.  (5325)  Redemption.  At  any  time  within  six  months  after 
such  sale,  the  original  claimant  is  entitled  to  redeem  such  premises  by 
paying  to  the  purchaser,  or  the  clerk  of  the  council  for  the  purchaser, 
double  the  whole  amount  of  the  purchase  money ;  but  in  case  no  redemp- 
tion be  made,  the  purchaser,  his  heirs  or  assigns,  is  entitled  to  demand  and 
receive  from  the  council  a  deed  of  such  premises,  which  deed  is  absolute 
as  against  the  parties  delinquent,  and  entitles  the  grantee,  his  heirs  or  as- 
signs, to  writ  of  assistance  from  the  district  court  having  jurisdiction  of 
the  premises. 

History:  En.  Sec.  5075,  Pol.  0.  1895; 
re-en.  Sec.  3508,  Rev.  C.  1907;  re-en.  Sec. 
6325,  R.  C.  M.  1921. 

11-2917.  (5326)  Unclaimed  lands.  If  there  be  any  unoccupied  or 
vacant  unclaimed  lands  within  the  limits  of  such  city  or  townsite,  the 
council  must  cause  the  same  to  be  laid  out  and  surveyed  into  suitable 
blocks  and  lots,  and  must  reserve  such  portions  as  may  be  deemed  neces- 
sary for  public  squares,  churches,  schoolhouse  lots,  parks,  and  levees,  and 
cause  all  necessary  roads,  streets,  lanes,  and  alleys  to  be  laid  out  through 
the  same  and  dedicated  to  public  use;  and  the  council  may  sell  the  same 
in  suitable  parcels  to  possessors  of  adjoining  lands  or  to  other  persons 
of  said  town  at  ft  price  not  less  than  five  dollars  per  acre  or  fraction  of 
an  acre;  and  in  case  two  or  more  claimants  apply  for  the  same  tract,  or 
parcel  of  the  same  tract,  they  must  sell  the  same  by  auction  to  the  highest 
bidder.  If  any  such  lands  remain  unsold  at  the  end  of  six  months  after  the 
filing  of  the  town  plat,  the  council  has  power  to  sell  such  vacant  lands 
at  public  or  private  sale  in  such  manner  and  on  such  terms  as  they  may 
deem  advisable  for  the  best  interests  of  the  town,  and  shall  give  deeds 
therefor  to  the  several  purchasers. 

History:  En.  Sec.  5076,  Pol.  C.  1895; 
re-cn.  Sec.  3509,  Rev.  C.  1907;  re-en.  Sec. 
6320,  R.  C.  M.  1921. 

11-2918.  (5327)  School  lots.  All  school  lots  and  parcels  of  land  re- 
served for  school  purposes  must  be  conveyed  to  the  school  trustees  of  the 
school  district  in  which  such  city  or  town  is  situate,  without  cost  or  charge 
of  any  kind  whatever. 

History:  En.  Sec.  5077,  Pol.  C.  1895; 
re-en.  Sec.  3510,  Rev.  C.  1907;  rc-en.  Sec. 
6327,  R.  C.  M.  1921. 

11-2919.  (532S)  Payment  of  expenses — disposition  of  surplus  moneys. 
All  expenses  necessarily  incurred  or  contracted  by  tin*  carrying  into  ef- 
fect of  the  provisions  of  tins  chapter  arc  a  charge  upon  the  city  or  town 
treasury  of  each  particular  city  or  town  ordering  the  work  to  be  done,  to 
be  paid  out  of  the  treasury,  upon  the  order  of  the  council;  and  all  moneys 
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paid  for  lands  or  to  defray  the  expenses  of  carrying  into  effect  the  provi- 
sions of  this  chapter  shall  be  paid  into  the  city  or  town  treasury  by  the 
officers  receiving  the  same,  and  shall  constitute  a  special  fund,  from 
which  shall  be  paid  all  expenses,  and  the  surplus,  if  any  there  be,  shall  be 
paid  into  the  general  fund. 

History:  En.  Sec.  5073,  Pol.  C.  1835; 
re-en.  Sec.  3511,  Rev.  C.  1907;  re-ea.  Sec. 
6328,  R.  C.  M.  1921. 

11-2920.  (5329)  Informality  not  to  invalidate.  No  mere  informality, 
failure,  or  omission  on  the  part  of  any  of  the  persons  or  officers  named  in 
this  chapter  invalidates  the  acts  of  such  person  or  officer;  but  every  certifi- 
cate or  deed  granted  to  any  person  pursuant  to  the  provisions  of  this 
chapter  is  conclusive  evidence  that  all  preliminary  proceedings  in  relation 
thereto  have  been  correctly  taken  and  performed. 

History:  En.  Sec.  5079.  Pol.  C.  1895; 
re-en.  Sec.  3512,  Rev.  C.  1907;  re-en.  Sec.  , 

5329,  R.  C.  M.  1921. 

11-2921.     (5330)     City  or  townsite  on  school  lands.    "When  the  lands 

of  such  city  or  town  are  on  a  school  section  or  subdivision  thereof,  and 

are  owned  by  the  state,  the  council  may  procure  title  and  purchase  the 

same  from  the  state  and  dispose  of  the  same  in  the  manner  provided  in 

this  chapter  for  the  disposing  of  lands  purchased  from  the  United  States. 

History:  En.  Sec.  5080,  Pol.  C.  1895; 
re-cn.  Sec.  3513,  Rev.  C.  1907;  rc-en.  Sec. 
fWO.  R.  C.  M.  1921. 


The  counties  of  Montana  are  those  that  existed  on  the 
date  of  ratification  of  the  new  constitution.   No  county 
boundary  may  be  changed  or  county  seat  transferred  until 
approved  by  a  majority  of  those  voting  on  the  question  in 
each  county  affected. 

1972  Montana  Constitution,  XI,2. 


A  "local  government  unit"  includes  but  is  not  limited 
to,  counties  and  incorporated  cities  and  towns.   Other 
local  government  units  may  be  established  by  law. 


1972  Montana  Constitution,  XI, 1. 


A  "first  class  city"  is  a  city  having  a  population  of 
10,000  or  more.   (11-201) 


A  "second  class  city"  is  a  city  having  a  population  of 
more  than  5,000  and  less  than  10,000.   (11-201) 


A  "third  class  city"  is  a  city  having  a, population  of 
more  than  1,000  but  less  than  5,000.   (11-201) 


A  "town"  is  a  municipal  corporation  that  has  a  population 
of  300  or  more  and  less  than  1,000.   (11-201) 
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CHAPTER  50— ALTKRNATIVK  FORMS  OP  COUNTY  GOVERNMENT 
•#  •• 
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ALTERNATIVE   FORMS   OF  COUNTY   GOVERNMENT  16-5004 

16-5001.  Alternative  forms  of  county  government  authorized.  The 
electors  of  any  county  may  adopt  an  alternative  form  of  county  govern- 
ment authorized  by  the  provisions  of  this  act.  I'pou  adoption  as  provided 
by  such  act,  said  alternative  form  of  government  shall  lake  the  place  of 
tiie  form  of  government  then  existing  in  such  county,  and  the  sections  of 
this  act,  applicable  to  the  adopted  alternative  form  of  government,  shall  bo 
controlling  in  such  county  as  to  all  matters  to  which  they  relate,  and  other 
provisions  of  the  general  laws  of  the  state  shall  be  operative  therein  only 
insofar  as  they  are  not  inconsistent  with  the  aforesaid  provisions. 

History:  En.  Sec.  2,  Ch.  123,  L.  1973.  mont;    adding   county   attorney   and    clerk 

of  district  court  to  tlic  list  of  offices  that 

Title  of  Act  inny    be    consolidated;    deleting    the    non- 

An  act   to  implement  article  XI,  section  succession   provision   for  county  treasurer; 

3,    of    the    )!»7^    Montana    constitution    by  amending  sections   16-001,   IU-240(S  and   ]fi- 

providing    fur    oplionnl     forms    of    county  2-112,    It.    C.    M.    1947;.  and    repealing   sce- 

govcriiment;  procedures  to  adopt  and  initi-  tions  1U-2403,  1*5-2407  and  lfi-3901   through 

ate    an    optional    form    of   county    govern-  16-3923, 1?.  C.  M.  1947. 

16-5002.     Optional  forms.     An  optional  form  of  county  government  shall 
include  the  elected  county  official  form,  the  county  commissioner  form,  the 
manager  form  and  t tic  elected  county  executive  form. 
History:   En.  Sec.  3,  Ch.  123,  L.  1973. 

16-5003.  Initiation  by  county  commissioners  —  petition  —  resolution  — 
election  date  —  notice.  The  board  of  county  commissioners  of  any  county 
may,  by  a  two-thirds  (-'()  vote  of  the  board,  or  shall,  within  thirty  (30) 
days  upon  receipt  of  a  petition  signed  by  fifteen  per  cent  (15/'r)  of  the 
electors  of  the  county  as  determined  by  the  number  of  votes  east  therein 
for  the  office  of  governor  at  the  last  preceding  gubernatorial  election,  by 
resolution  submit  in  a  referendum  to  the  electors  of  the  county  the  question 
of  adopting  a  new  form  of  county  government  authorized  by  this  act.  If 
more  than  one  optional  form  of  county  povornment  is  presented  to  the 
county  commissioners  by  petition  a  primary  election  shall  be  held  to  deter- 
mine the  form  to  be  submitted  to  the  electors  in  a  referendum.  It  shall  be 
the  duty  of  the  hoard  of  county  commissioners  to  submit  the  question  at  the 
next  regular  election  or  call  a  special  election  for  the  purpose.  If  a  special 
election  is  called  it  shall  be  held  not  more  than  ninety  (!(())  days  nor  less 
than  sixty  ((id)  days  from  the  passage  of  the  resolution,  but  not  within 
thirty  (30)  days  of  any  general  election. 

(1)      The   question    submitted    shall    be    worded:    "Shall    Ihe    county    of 

adopt  the  form  of  county  government  known  as  the  

form."  (name  of  form) 

(21      It  shall  be  the  duty  of  the  board  of  county  commissioners  to  publish 
a  notice  of  the  referendum  in  a  daily  paper  twice  a  week  for  a  period  of 
three  (3)  consecutive  weeks,  or  in  ease  then-  is  no  daily  paper  of  wide  circu- 
lation in  the  county,  then  in  a  weekly  paper  for  four  (-1)  consecutive  weeks. 
History:   En.  Sec.  4,  Ch.  123,  L.  1973. 

16-5004.  Adoption  of  optional  form — when  effective — disapproval.  If 
a  majority  of  Ihe  votes  cast  on  (he  question  of  adopting  an  optional   form 


as* 
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.  ^    .  of  county  government  is  in  the  affirmative,  it  shall  go  into  effect  at  a  date 
**-       .designated  in  the  petition  or  resolution;  provided,  that  no  elected  official 
then  in  ofiiec,  whose  position  will  no  longer  be  filled  by  popular  election, 
i^l"      shall  be  retired  prior  to  the  expiration  ot'  his  term  of  office,  but  from  and 
"'.  -        after  the  establishment   of   the   optional    form    of   county   government,    his 
duties  shall  be  such  duties  as  are  assigned  to  hi;n  by  the  person  or  body 
administering  the  optional  form  of  government.  If  a  majority  of  the  voters 
disapprove,  the  existing  form  shall  be  continued  and  no  new  referendum 
may  be  held  during  the  next  two   (2)  years  following  the  date  of  disap- 
proval. 
History:  En.  Sec.  5,  Ch.  123,  L.  1973. 

16-5005.  Discontinuance.  A  proposition  to  discontinue  an  optional 
form  of  county  government  established  under  this  act  or  to  adopt  another 
optional  form  of  county  government  pursuant  to  this  act  may  be  submitted 
to  the  electors  of  the  county  at  any  general  election  in  the  manner  provided 
for  the  submission  of  an  optional  form  of  county  government  under  section 
4  [JC-3003]  of  this  act. 

History:  En.  Sec.  6,  Ch.  123,  L.  1973. 

1G-500C.  Adoption  of  optional  form  not  to  affect  present  acts — transfer 
of  powers.  The  adoption  or  discontinuance  of  an  optional  form  of  county 
government  in  any  county  as  provided  in  this  act  shall  no^  affect  any  act 
done,  ratified,  or  affirmed,  or  any  contract  or  oilier  right  or  obligation,  other 
than  contracts  for  personal  services,  accrued  or  established,  or  any  action, 
prosecution,  or  proceeding,  civil  or  criminal,  pending  at  the  time  such 
change  in  form  of  government  takes  effect  ;  nor  shall  the  adoption  or  discon- 
tinuance of  such  form  of  county  government  affect  such  causes  of  action, 
prosecutions,  or  proceedings  existing  at  the  time  it  takes  effect;  but  such 
rights  shall  attach  to,  and  actions,  prosecutions,  or  proceedings  may  be 
prosecuted  and  continued,  or  instituted  and  prosecuted  against,  by,  or  before 
the  department  having  jurisdiction  or  power  of  the  subject  matter  to 
which  such  action,  prosecution,  or  proceedings  pertains.  All  rules,  regula- 
tions, and  orders  lawfully  promulgated  prior  to  such  adoption  shall  continue 
in  force  and  effect  xintil  amended  or  rescinded  in  accordance  with  the  sec- 
tions of  this  act. 

On  the  effective  date  of  the  adoption  or  discontinuance  of  an  optional 
form  of  county  government  causing  a  transfer  of  rights,  duties,  and  powers 
from  one  department  or  office  to  another,  all  books,  records,  papers,  docu- 
ments, property,  real  and  personal,  funds,  appropriations  and  balances  of 
appropriations,  and  pending  business  m  any  way  pertaining  to  such  rights, 
powers,  and  duties  shall  be  similarly  transferred. 
History:  En.  Sec.  7,  Ml.  123,  L.  1973. 

1G-5007.  Optional  form  to  elect  county  commissioners  at  large  or  by 
districts — number  of  members.  (1)  Any  optional  form  of  county  govern- 
ment shall  include  a  board  of  county  commissioners,  elected  ei.ther  at  large 
as  provided  in  section  !•  |Mi-fiOllS|  of  this  act.  or  by  districts  as  provided  in 
section   1<1  [l»i-.;0O!)J  of  this  act.  The  method  of  election  shall  be  determined 
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by  inclusion  of  tlie  method  in  the  optional  form  adopted  pursuant  to  section 
3  [](i-50(K!]  of  this  act. 

(2)     The  board  of  county  commissioners  sliall  consist  of  such  number  of 
members  as  sliall  be  determined  by  inclusion  of  either  three  (.'5)  or  five   (5) 
members  in  the  optional  form  adopted  pursuant  to  section  3  [1G-500-J    of 
this  act. 
History:  En.  Sec.  8,  Ch.  123,  L.  1973. 

1C-5008.  Election  of  board  at  large — procedure  for  change  in  number 
of  members — terms  of  office.  (1)  Under  all  optional  forms  of  county  gov- 
ernment whereby  the  entire  board  of  county  commissioners  is  elected  at 
large  there  shall  be  a  board  of  county  commissioners  who  shall  have  the 
qualifications  and  shall  be  nominated  and  elected  as  provided  by  general 
law,  except  as  otherwise  provided  for  in  this  section. 

(2)  If  the  electors  of  a  county  approve  a  proposition  to  adopt  an 
optional  form  of  county  government  under  this  act  and  thereby  adopt  a 
different  size  of  the  board  of  county  commissioners,  the  change  in  member- 
ship shall  be  effected  as  follows: 

(a)  Whenever  the  number  of  members  of  the  board  is  increased,  there 
shall  be  elected  at  the  regular  state  election  next  following  the  adoptions  of 
such  provision,  a  sufficient  number  of  county  commissioners  to  bring  the 
total  membership  of  the  board  up  to  the,  number  fixed.  County  commis- 
sioners shall  first  serve  a  term  of  six  (G)  years,  except  the  candidates  first 
elected  under  the  provisions  of  this  section. 

(b)  Whenever  the  number  of  members  of  the  board  is  decreased,  the 
optional  number  of  county  commissioners  adopted  under  this  act  shall  be 
effective  as  to  the  commissioner  with  the  least  time  left  on  his  term  on  the 
first  Monday  in  January  following  the  next  regular  state  election  arid  as  to 
the  other  half  of  the  decrease  on  the  first  Monday  in  January  two  (12)  years 
later.  The  latter  decrease  in  board  size  shall  also  be  determined  by  the  least 
time  left  on  his  term.  Should  two  ('2)  commissioners  have  the  same  amount 
of  term  left  to  serve,  then  by  lot. 

(3)  The  term  of  office  of  county  commissioners  shall  be  six  (C)  years 
except  as  provided  in  this  subsection.  If  the  optional  form  as  adopted  pro- 
vides for  no  change  in  size  of  the  board  of  county  commissioners,  county 
commissioners  shall  continue  to  be  elected  for  six  (fi)  year  terms.  If  the 
optional  form  as  adopted  provides  for  an  increased  membership  on  the 
board  of  county  commissioners  as  provided  in  this  act,  the  additional  mem- 
bers shall  be  elected  to  the  board  at  the  first  regular  state  election  subse- 
quent to  the  adoption  of  the  alternative  form. 

(4)  If  the  first  election  under  an  optional  form  of  county  government 
provided  for  in  this  act  occurs  in  a  year  in  which  one  county  commissioner 
is  to  be  elected  under  the  former  law  and  the  optional  form  as  adopted 
provides  for  an  expansion  of  the  board  to  five  (5)  commissioners,  there  shall 
be  elected  for  a  staggered  term,  two  (Li)  commissioners  for  a  six  ((!')  year 
term  and  one  (1)  commissioner  for  a  four  (I)  year  term,  as  provided  in 
this  act. 
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(5)     At  all  succeeding  elections,  after  the  first   regular  state  election 
subsequent  to  adoption  of  an  optional   form,  all  members  of  the  board  of 
county  commissioners  shall  continue  to  be  elector!  for  six  (6)  year  terms. 
History:  En.  Sec.  9,  Ch.  123,  L.  1973. 

16-5009.  Election  of  board  by  districts.  (11  Under  all  optional  forms 
of  county  government  whereby  any  members  of  tiie  board  of  county  com- 
missioners are  elected  by  districts  there  shall  be  a  board  of  county  commis- 
sioners who  shall  be  nominated  and  elected  as  provided  by  general  law, 
except  as  otherwise  provided  for  in  this  section. 

(2)  The  board  shall  consist  of  such  number  of  members  as  provided  in 
the  proposition  for  the  optional  form  that  has  been  adopted. 

(3)  The  division  of  the  county  into  districts  for  county  commissioners 
shall  conform  to  the  constitutional  standards  for  division  of  the  slate  into 
districts  for  election  of  members  of  the  legislature.  If  the  proposition  for 
the  optional  form  adopted  provides  that  the  county  commissioners  shall  be 
elected  by  districts,  the  hoard  of  county  commissioners  shall,  commencing  in 
the  first  election  under  an  optional  form  of  county  government,  divide  the 
county  into  county  commissioner  districts  using  the  most  recent  decennial 
federal  census.  The  districts  shall  be  reapportioned  as  soon  as  possible  after 
each  decennial  federal  census  becomes  available. 

History:  En.  Sec.  10,  Ch.  123,  L.  1073. 

16-5010.  Rules  of  board— meetings  and  records  to  be  public — majority 
vote  required.  The  hoard  of  county  commissioners  shall  determine  its  own 
rules  and  order  of  business  anil  cause  a  record  of  its  proceedings  to  be  kept. 
All  meetings  of  the  board  must  he  public,  and  the  books,  records,  and  ac- 
counts must  be  kept  at  the  office  of  the  clerk,  open  at  all  times  for  public 
inspection,  free  of  charge.  No  action  of  the  board  shall  be  valid  or  binding 
unless  adopted  by  the  affirmative  vole  of  a  majority  of  the  members  elected 
to  the  board. 
History:  En.  Sec.  11,  Ch.  123.  L.  1973. 

16-5011.  Organization  of  board.  The  board  of  county  commissioners 
shall  organize  on  the  first  Monday  of  each  year,  except  when  the  first  Mon- 
day of  the  year  falls  on  a  holiday  then  the  hoard  shall  organize  on  the  first 
Tuesday  of  each  year,  by  the  election  of  one  of  its  members  as  chairman. 
The  chairman  must  preside  at  all  meetings  of  the  board,  and  in  case  of  his 
absence  or  inability  to  act,  the  members  present  must,  by  an  order,  select  one 
of  their  number  to  act  as  chairman  temporarily.  Any  member  of  the  board 
may  administer  oaths  to  iny  persons  concerning  any  matter  submitted  to 
them  or  connected  with  their  powers  or  duties. 
History:  En.  Sec.  12,  Ch.  123,  L.  1973. 

« 
16-5012.     Powers  vested  in  board  of  county  commissioners.     The  [lowers 
of  a  county  as  a   body   politic   and  corporate  shall    be   vested    in   a    board   of 
county   commissioners  and    exercised    in    the    manner   provided    in    this   act. 
History:  En.  Sec.  13,  Ch.  123,  L.  1U73. 
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16-5013.  Specific  powers  and  duties  of  the  board.  The  board  of  county 
commissioners  shall : 

(1)  be  tho  policy -determining  body  of  the  county,  and  except  us 
otherwise  provided  by  law,  shall  be  vested  with  all  the  powers  of  the 
county,    including    power    to    levy    taxes    and    to    appropriate    funds; 

(2)  have  the  power  to  create,  organize,  alter,  consolidate  or  abolish 
administrative  units  and  transfer  and  assign  their  functions,  powers  and 
duties; 

(3)  have  all  powers  and  duties  vested  in  or  imposed  upon  it  by  the 
general  law,  except  as  otherwise  provided  for  in  this  act ; 

(4)  provide  for  the  borrowing  of  money  in-anticipation  of  the  collection 
of  taxes  and  revenues  for  the  current  fiscal  year; 

(5)  acquire,  construct,  maintain,  administer,  rent,  and  lease  property 
including  buildings  and  other  public  improvements  as  provided  by  law; 

(6)  co-operate  or  join  by  contract  pursuant  to  this  act  any  city,  county, 
state  or  political  subdivision  or  agency  thereof,  or  with  the  United  States 
or  any  agency  thereof,  for  the  planning,  development,  construction,  acquisi- 
tion, or  operation  of  any  public  improvement  or  facility,  or  for  a  common 
service;  and  may  provide  the  terms  upon  which  the  county  shall  perform 
any  of  the  services  and  functions  of  any  municipality  or  political  subdivi- 
sion in  the  county; 

(7)  accept,  in  the  name  of  the  county,  gifts,  devises,  bequests,  and 
grants-in-aid  from  any  person,  firm,  corporation,  city,  county,  slate,  or 
political  subdivision  or  agency  thereof,  or  froiu  the  United  States  or  any 
agency  thereof; 

(8)  request  periodic  or  special  reports  by  the  county  executive,  county 
manager,  elected  nflicers,  and  administrative  officers  and  bodies,  and  may 
require  their  attendance  upon  its  meetings; 

(!))  designate  the  maximum  number  of  assistants,  deputies,  clerks,  and 
other  persons  that  may  be  employed  in  each  of  the  offices  and  departments 
of  the  county ; 

(10)  authorize  the  county  executive  or  manager  to  employ  experts  and 
consultants  in  connection  with  the  administration  of  the  affairs  of  the 
county ; 

(11)  establish  procedures  governing  the  making  of  county  contracts 
and  the  purchasing  of  county  supplies  and  equipment  by  competitive 
bidding; 

(12)  exercise  control  over  expenditures  by  all  county  officials  and 
promulgate  and  execute  an  allotment  schedule  allocating  annual  appropria- 
tion for  any  county  government  purpose  by  item  on  either  a  monthly  or 
quarjerly  basis; 

(13)  bv  ordinance  or  resolution  make  anv  rule,  or  act  in  anv  manner 
,0  * 

provided  by  general  law. 
History:  En.  Sec.  11,  Cli.  123,  L.  1973. 

10-5014.  Elected  comity  official  form.  (1)  Kleclcd  county  official  form 
defined.     The    elected    coillllv    nt'lieial    form    of   count v    government    shall    he 
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that  form  in  which  the  government  is  administered  by  a  board  of  county 
commissioners  and  the  following  subordinate  officials  may  be  elected;  a 
cleric  and  recorder,  a  clerk  of  district  court,  a  county  attorney,  a  sheriff, 
a  treasurer,  a  surveyor,  a  comity  superintendent  of  schools,  an  assessor,  a 
county  auditor,  a  coroner,  and  a  public  administrator. 

(2)  Modification  of  regular  forms.  There  may  be  modification  of  the 
elected  county  official  form  adopted  as  hereinafter  provided.  The  number 
of  elected  officials  may  vary  by  the  right  of  the  commissioners  to  consolidate 
or  combine  any  two  (2)  or  more  offices  to  co-operate  with  other  units  of 
local  government  in  the  sharing  of  any  official. 

(3)  All  the  general  laws  of  the  state  of  Montana  concerning  this  form 
of  county  government  shall  apply  to  t lie  elected  county  ofiicial  form  of 
county  government,  except  as  provided  for  in  this  act. 

History:  En.  Sec.  15,  Cli.  123,  L.  1973. 

16-5015.  County  commissioner  form.  County  commissioner  form  de- 
fined. The  county  commissioner  form  of  county  government  shall  be  that 
form  in  which  the  government  is  administered  by  a  board  of  county  com- 
missioners. The  county  commissioners  may  appoint  those  county  officials 
as  may  be  necessary  for  county  operations  ami  establish  an  adequate  com- 
pensation plan  for  the  duties  required  of  each  official.  Those  officials  shall 
be  appointed  with  regard  to  merit  only  and  need  not  be  a  resident  of  t lie 
county  prior  to  the  time  of  their  appointment.  Under  this  form  of  county 
government  the  board  of  county  commissioners  shall  have  the  power  1o 
create,  organize,  alter,  consolidate  or  abolish  administrative  units  of  .county 
government  and  transfer  and  assign  their  functions,  powers  and  duties. 
History:  En.  Sec.  18,  Ch.  123,  L.  1973. 

16-501G.  Manager  form.  (1)  Manager  appointed  or  designated.  The 
board  of  county  commissioners  may  appoint  a  county  manager  who  shall 
be  the  administrative  head  of  the  county  government  which  the  board  has 
the  authority  to  control.  lie  shall  be  appointed  with  regard  to  merit  only, 
and  he  need  not  be  a  resident  of  the  county  at  the  time  of  his  appoint- 
ment. In  lieu  of  the  appointment  of  a  county  manager,  the  board  may  im- 
pose and  confer  upon  the  chairman  of  the  board  of  county  commissioners 
the  duties  and  powers  of  a  manager,  as  hereinafter  set  forth,  and  under 
such  circumstances  said  chairman  shall  be  considered  a  full-time  chairman. 
Or  the  board  may  impose  and  confer  such  powers  and  duties  upon  any  other 
officer  or  agent  of  the  county  who  may  be  sufficiently  qualified  to  perform 
such  duties  and  the  compensation  paid  to  such  officer  or  agent  may  be  re- 
vised or  adjusted  in  order  that  it  may  be  adequate  compensation  of  all  the 
duties  of  his  office.  The  term  "manager"  herein  used  shall  apply  to  such 
chairman,  oftiecr>or  agent  in  the  performance  of  such  duties. 

(2)      Duties  of  the  manager.  It  shall  be  the  duty  of  the  county  manager: 
fa)      to  see  that  all  orders,  resolutions,  and  regulations  of  the  board  arc 
faithfully  executed  ; 

(b)  to  attend  all  tin-  meetings  of  the  board  and  recommend  such  meas- 
ures for  adoption  as  he  may  deem  expedient  : 

(c)  to  make  reports  to  the  board  front  time  to  time  upon  the  affairs  of 
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the  county,  and  to  keep  the  board  fully  advised  as  to  the  financial  condition 
of  the  county  and  its  future  financial  needs; 

(d)  to  appoint,  with  the  approval  of  the  board,  such  subordinate  offi- 
cers, agents,  and  employees  for  the  general  administration  of  county  affairs 
as  considered  necessary;  and 

(e)  to  perform  sueli  other  duties  as  may  be  required  of  him  by  the 
board. 

History:  En.  Sec.  19,  Ch.  123,  L.  1973. 

16-5017.  Elected  county  executive.  (1)  Elected  county  executive 
form  defined.  The  elected  county  executive  form  of  government  shall  be 
that  form  in  which  the  government  is  administered  by  a  single  county  offi- 
cial, elected  at  large  by  the  qualified  voters  of  the  county.  The  elected 
county  executive  shall  be  elected  in  the  same  manner  as  the  other  county 
officials.  The  board  of  county  commissioners  shall  act  as  the  legislative 
body  of  the  county  under  this  form  of  county  government.  The  elected 
county  executive  shall  he  responsible  for  the  administration  of  all  depart- 
ments of  the  county  government.  Qualifications  for  the  office  of  elected 
county  executive  shall  he  the  same  as  those  for  the  board  of  county  com- 
missioners. Compensation  for  the  elected  county  executive  shall  he  estab- 
lished by  the  hoard,  commensurate  with  and  comparable  to  the  compensa- 
tion for  a  like  service  in  commercial  business. 

-     .(2)     Duties  of  the  elected  county  executive.     It  shall   be  the  duty  of 
the  elected  county  executive:  , 

(a)  to  sec  that  all  the  orders,  resolutions,  and  regulations  of  the  board 
arc  faithfully  executed; 

(b)  to  attend  all  the  meetings  of  the  board  and  recommend  such 
measures  for  adoption  as  he  may  deem  expedient ; 

(c)  to  make  reports  to  the  hoard  from  time  to  time  upon  the  affairs 
of  the  county,  and  to  keep  the  board  fully  advised  as  to  the  financial  con- 
dition of  the  county  and  its  future  financial  needs; 

(d)  to  appoint,  with  the  approval  of  the  board,  such  subordinate  offi- 
cers, agents,  and  employees  for  the  general  administration  of  county  affairs 
as  considered  necessary;  and 

(e)  to  perform  such  other  duties  as  may  be  required  of  him  by  the 
board. 

(3)  Specific  powers  of  the  elected  county  executive.  The  powers  of 
the  elected  county  executive  shall  include  the  power  to  veto  any  ordinance 
or  resolution  adopted  hy  the  board  of  county  commissioners.  A  veto  by  the 
county  executive  may  apply  to  all  or  any  items  of  an  ordinance  appropriat- 
ing money.  Certification  of  a  veto  must  he  made  by  the  county  executive 
within  leu  (Id)  days  of  its  adoption  by  the  board  of  county  commissioners, 
and  the  board  of  county  commissioners  may  override  the  veto  hy  a  two- 
thirds  C-'.'i)  vote  of  Till  its  members.  Under  the  elected  executive  plan  an 
ordinance  or  resolution  shall  become  effective  upon  approval  by  the  county 
*  executive,  expiration  of  such  ten  (10)  days  without  approval  or  veto,  nr 
1  lit-  overruling  of  a  veto. 

History:  En.  Sec.  20,  Ch.  123,  L.  1973. 
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16-5018.  Performance  of  duties  in  absence  of  county  executive  or 
manager.  Tn  case  of  .-licence  or  disability  of  the  county  executive  or 
manager  as  determined  by  the  board  of  county  commissioners,  his  duties 
shall  be  performed  during  his  absence  or  disability  by  whomsoever  the 
board  of  county  commissioners  designates  by  resolution. 
History:  En.  Sec.  21,  Ch.  123,  L.  1973. 

16-5019.  Compensation  established  by  county  board — manager — execu- 
tive. (1)  The  board  of  county  commissioners  shall  establish  a  schedule  of 
compensation  for  officers  and  employees  which  shall  provide  uniform  com- 
pensation for  like  service,  and  such  compensation  shall  be  commensurate 
with  and  comparable  to  the  compensation  for  a  like  service  in  commercial 
business.  The  schedule  of  compensation  may  establish  a  minimum  and  maxi- 
mum for  any  class,  and  an  increase  in  compensation,  with  the  limits  pro- 
vided for  by  any  class,  may  be  granted  at  any  time  by  the  county  manager, 
county  executive  or  other  appointing  authority  upon  the  basis  of  efficiency 
and  seniority  records..  Xone  of  the  provisions  of  the  law  of  this  state  with 
regard  to  the  appointment  or  compensation  of  deputy  county  officers  shall 
apply  hereto. 

(2)  In  the  manager  plan,  the  compensation  of  the  county  manager 
shall  be  fixed  by  the  board  of  county  commissioners. 

(■I)  In  the  elected  county  executive  plan,  the  compensation  of  the 
county  executive  shall  be  fixed  by  the  board  of  county  commissioners  one 
(1)  year  prior  to  the  county  executive's  term  of  office.  In  I  lie  first,  year, 
after  adopting  the  county  executive  form  of  county  government,  the  com- 
pensation for  the  county  executive  shall  be  one  hundred  fifty  per  cent 
(1")0%)  of  that  amount  established  for  a  member  of  the  board  of  county 
commissioners  in  that,  county,  figured  on  the  basis  of  the  commissioners 
working  full  time. 

History:  En.  Sec.  22,  Ch.  123,  E.  1973.  ".Sections     lfi-2403,     10-2407     and     lfi-3901 

,.       „  Hiroiiftli    lfi-302.1.    It.    C.    -M.    1!M7.    arc    rc- 

Repcahng  Clause  pcated." 

Section   23  of  Cli.   123,   Laws  1973   read 


CHAPTER  3 


GENERAL  TOTTERS  AND  LIMITATIONS  UPON  COUNTIES 


Section  1G-S01 
16-S02 

16-803 
16-604 
1G-S05 
2G-80G. 
.  16-S07. 


> 


Every  county  a  body  corporate. 

Powers,  how  exercised. 

Name  anil  designation. 

Enumeration  or'  powers. 

Restriction  on  loaning  credit. 

Restriction  oa  temporary  loans. 

Limit  of  indebtedness. 
26-603.    Counties   indebted    beyond  constitutional   limit  may   operate  on   cash 

basis. 
16-809.    Superseded. 
16-810 
16- 
«. ^  16-812.    Money  illegally  paid  recovered. 

16-801.  (4-Ml)  Every  county  a  body  corporate.  Every  connty  is  a 
body  politic  and  corporate,  and  as  such  has  tthc  power  specified  in  this 
code,  or  in  special  statutes,  and  such  powers  as  arc  necessarily  implied 
from  those  expressed. 


■810.    Inhabitants  of  county,  competency  as  jurors  when  county  party. 
811.    No  ciceution  to  issue. 


-     80. 


History:  En.  Sec.  4100,  Pol.  C.  1R05; 
re-en.  Sec.  1870,  Ucv.  C.  1007;  re-en.  Sec. 
4441, 11.  C.  M.  1021.   Cal.  Tol.  C.  Sec.  -1000. 

Distinguished  from  Municipal  Corpora- 
tion 

Whilo,  in  a  strict  sense,  a,  county  Is 
sot  a  muuicipal  corporation,  yet,  in  the 
■enso  that  it  is  a  body  corporate  with 
each  powers  only  as  aro  expressly  con- 
ferred by  the  codo  and  special  statutes, 
and  such  ns  arc  necessarily  implied  from 
those  oxprciscd,  it  comes  within  the  rules 
and  principles  applicable  to  such  corpora- 
tions. State  ex  r'el.  Lambert  v.  Cowl.  -3 
M  131,  137,  57  P  10'.)-::  Morse  v.  Granite 
County,  41  M  73,  S3,  110  P  2S0. 

A  county  is  a  body  corporate,  but  does 
BOt  posses  the  powers  of  local  legislation 
and  control  which  are  tlio  distinguishing 
characteristics  of  a  municipal  corporation. 
Horsey^  Ncilson,  47   M  132,  141,   131   P 


Ejectment  against  County 

While   an   action    for   unlawful    detainer 

In  wliieh  treble   damages  aro  »oiicht  docs 

Ot   lio    against    a    county,    on*    in    cj-ct- 

„*ent  may  bo  maintained  against  it.    .Sul- 


livan ▼.  Pip  Horn  County,  GO  M  45,  47, 
212  T  1105. 

Penal  Liability 

A  municipal  corporation,  such  as  n 
county,  being  no  more  than  a  politicnl 
subdivision  of  the  state  for  governmental 
purposes,  cannot  tie  subject  to  a  penal  lia- 
bility, and  therefore  an  action  for  treble 
(or  penal)  damages  for  unlawful  detainer 
docs  not  lie.  Sullivan  v.  Rig  Horn  County, 
(if,  M  45,  47,  212  I*  1105. 

Political  Subdivision 

A  county  is  one  of  the-  civil  divisions 
of  the  state  for  political  and  judicial  pur- 
poses, created  by  the  sovereign  power  of 
the  state  of  its  own  will,  without  the  con- 
sent of  the  people  who  inhabit  it.  It  is 
quasi-corporate  in  character,  but  has  only 
such  powers  as  ;iro  csprcsly  provided  by 
law  or  are  necessarily  implied  by  those 
expressed.  State  e\  rcl.  Lambert  v.  Ooad, 
23  M  131,  137.  57  P  10?2;  Independent 
Publishing  Co.  v.  Countv  of  Lewis  and 
Clarlt,  30  M  S3,  SG,  75  P'SGOj  Ycll.iwstono 
Countv  v.  First  Trust  Si  S.ivim;s  Lin nk, 
•!>!  M  433,  ir,'»,  12S  P  C'.iii:  II. r-cv  v. 
Noilson,  47  M  132,  143,  131  V  30;  Kdwards 


IB-lc 


CHAPTER  9 

COUNTY  COMMISSIONERS—  ORGANIZATION— MEETINGS-^COMPENSATION 

Section  26-901.  Board,  how  composed. 

16-902.  Member  must  bo  elector  of  county. 

10-903.  Vacancy,  liou-  filled. 

16-904.  Repealed. 

16-905.  Chairman  of  board — administration  of  oaths. 

16-900.  Meetings  and  records  to  be  public. 

'    16-907.  Clerk. 

16-908.  duties  of  clerk.   • 

16-909.  Duties  of  board. 

16-910.  Regular  meetings — extra  sessions. 

16-911.  Other  meetings.  ■ 

i     •  16-912.  Compensation  of  members  of  board.  \ 

15-913.  Employment  of  personnel  by  the  board  of  county  commissioners. 

18-901.  (4452)  Board,  how  composed.  Each  county  may  have  a  board 
of  county  commissioners,  consisting  of  three  members,  whose  term  of  office 
is  six  years. 


History:  En.  Sec.  4210.  Pol.  C.  1805; 
re-en.  Sec.  2881,  Rev.  C.  1907;  re-en.  Sec. 
<452,  R.  C.  M.  1021;  amd.  Sr<\  1.  Ch.  113, 
L.  1933;  amd.  Sec.  1,  Ch.  123,  i,.*  1973.  Cal. 
Pol.  C.  Sec.  4022. 


Amendments 


SUP' 


•:t 


The  1073  amendment  substituted  "may" 
for  "must"- before  "lia>*e  a  board  of  county 
commissioners." 


16-902.    Repealed— Chapter  203,  §  5,  Laws  of  1974. 

16-902.1.  Commissioners  shall  district.  The  board  of  county  commis- 
sioners shall  in  every  county  of  the  state,  following  each  federal  decennial 
tensus,  divide  their  respective  counties  into  three  (:l)  commissioner  districts 
is  compact  and  equal  in  population  and  area  as  possible.  The  district  judge 
or  judges  of  the  said  county  shall  review  the  action  of  the  commissioners 


16-902.2  counties  19?4    SUPPLEMENT 

to  determine  whether  or  not  such  m-t ion  meets  the  rci|iiircmcnts  of  lliii 
section.  Such  apportionment  may  take  place  at  any  time  for  the  purpose  of 
equalizing  in  population  and  area  Mich  commissioner  districts,  however,  no 
commissioner  district  shall  at  any  time  be  changed  to  affect  the  term  of 
office   of  any   county    eomm  who   has   'aeon   elected,   and   provided 

further,   that   no   change,    in    llie   boundaries   of   any   commissioner  district 
shall  be  made  within  six  (6)  months  next  preceding  a  general  election. 
History:  En.  1G-902.1  by  Sec.  1,  Cli.  293,  L.  1074. 

Note.  Section  G  of  Ch.  2.93,  Laws  of  1974  provides:  "The  division  of 
the  counties  into  three  (3)  i  ioner  districts  as  provided  for  in  section 

I  [1G-9U2.1]  of  this  act  shall  not  be  accomplished  until  subsequent  to  Janu- 
ary 1,  1975.  The  I  >f  existing  commissioner  districts  shall  be 
continued  for  the  purposes  of  elections  to  be  held  in  the  year  1974." 

16-902.2.  1  district.,-.  When  such  division  of  commissioner  dis- 
tricts has  been  m  de,  tl  ti  I  alt  he  filed  in  the  office  of  the  county  clerk 
and  recorder  of  unity,  a  d  Ic  losiguating  the  metes  and  bom  . 
of  the  I  ncs  and  limits  of  eacl  dd  commissioner  district.  The 
certificate  si  dated  ai  j  the  district  court  judge  or  judges 
of  the  county. 

History:  En.  1G-902.2  by  See.  2,  I  L.  VJ'i'L 

1G-902.3.     I  At   c;    i.          era!    election,    the    n  ember   or   r.iem- 

!:,,;.  ,-ii  of  coi  '.    o   niiii     ioncr.s     "   be  elect  ed,                     eh  ctcd 

from   the  resident-,  and  i       rict  or   di       icts  in   which 

vacancy  occu  einher  or  mem|                          ard 

shall  be  submit  I  :>     •          of  tli                    trovided,  however, 

that    no  one   .  hall    ;  mem!                        board   v  ho    has   not 

resided  in  said  distr  •  ■  years  next  preceding  the  time 
when  he 

History:  En.  1G-902.3  by  Si  ,  L.  1974. 

2G-902.-i.     Refund  of  fee.     Any  date  filing  for  unty 

commissioner  prior  to  the  eilVi  this  act  that  does  not  comply 

with  tlic  provisions  of  this  n  a  refund  of  their  filing  fee. 

History:   En.  16-902.4  by  Sec.  4,  Ch.  293,  L.  1974. 

16-902.5.    Not  applicable  to  counties  wills  alternate  govern- 

ment.    This  act  sh;  unties  adoptin 

native  form  of  govenuuei  ized  by  law. 

History:  En.  TC-902.5  by  Sec.  7,  Ch.  293,  L.  1974. 


1974  SUPPLEMENT 


26-903.  (4154)  Vacancy,  how  filled.  Whenever  a  vacancy  occurs  in 
the  board  of  county  commissioners  from  a  faiiure  to  elect  or  otherwise,  the 
district  judge  or  judges  in  whose  district  the  vacancy  occurs  must  fill  the 
vacancy,  and  such  appointee  shall  hold  office  until  the  next  general  election. 
History:  En.  Sec.  4212.  Pol.  C.  1S93;  power  is  miuisteri.il,  not  judicial,  in  char- 
re-en.  Sec.  2S33,  Rev.  C.  1007;  amd.  Sec.  1,  aeter.  Certiorari  docs  nut  lie  to  annul 
Cn.  5,  I>.  1013;  amd.  Sec.  1.  Cli.  23,  L.  an  order  filling  n  vacancy  deemed  by 
1921;  rc-cn.  Sec.  4154,  R.  C.  M.  1921.  Cal.  the  judge  to  exist  in  that  ofiice  in  a  newly 
PoL  C.  Sec.  4026.  created  county  because  of  the  alleged  uu- 

constitutionalitv    ot    the    act    under   which 
Cross-Reference  t!]C  o:Vi(.e  u..ls  Villcd   by  election,  and    ue- 

Filling  ot"   vacancies  if  judge  not  avail-      calls0     the     incumliciit    was     i,r. iaiti-_r     two 
able  after  enemy  attack,  sec.  s-  other   oaices    regarded    by    him    as    meoni- 

Aanulrcent  of   Order  FiUins  Vacancy  patible.    State    ex    rel.   Dowcn    v.    District 

IT  ,      ....  .      ,.         ,        Court,  30  M  249,  231,  232,  140  P  407. 

The  power   to  till   a   vacancy   in   the   ot-  '  >         ,         > 

fice    ot    county   commissioner    is   conferred  Prospective    Appointment    To    Fill    Va- 
by  Che  constitution  upon  the  district  judge  Cancy 
of   the  district   in    which    the   vacancy   oc- 
curs   and    the    provisions    of    this    section,  Under  section  59-G02,  refusal  or  neglect 
enacted    in    pursuance    thereof,    but    such  of  an  officer  elect   to   tile  his  bond  within 


16-904.     (4-155)  Repealed— Chapter  G3,  Laws  of  19G7. 

Repeal  biting   to   t.ie   bond   of  county  commission- 

This   section    (Sec.   917,   5th   Div.   Coinp.       crs,  was  repealed  by  Sec.  10,  Ch.  OS,  Laws 
Stat.    1SS7;    Sec.    1,   Ch.    30,    L.    1947),   re-       19G7. 

16-905.  (4456)  Chairman  of  board — administration  of  oaths.  The  board 
of  county  commissioners  must  elect  one  of  its  members  chairman.  The 
chairman  must  preside  at  all  meetings  of  the  hoard,  and  in  ease  of  his 
absence  or  inability  to  act,  the  members  present  must,  by  an  order,  select 
one  of  their  number  to  act  as  chairman  temporarily.  Any  member  of  the 
board  may  administer  oaths  to  any  persons  concerning  any  matter  sub- 
mitted to  them  or  connected  with  their  powers  or  duties. 

History:     En.   Sec.    1211.    Pol.   C.    1R95;  Collateral  References 

re-cn.  Sec.  2S85.  Rev.  O.   1907;   re-en.  Sec.  CouiitiosC=>:>]  ' 

445G,  R.  C.  M.  1921.   Cal.  Pol.  C.  Sec.  4028.  20  c  j  y    Counties   §  80. 

16-90G.  (445S)  Meetings  and  records  to  be  public.  All  meetings  of  the 
board  must  be  public,  and  the  books,  records,  and  accounts  must  be  kept  at 
the  office  of  the  clerk,  open  at  all  times  for  public  inspection,  free  of  charge. 

History:     En.    Sec.    421C,    Pol.    C.    1P93;  water  County,   23   M    3C0,   3G-J,   .'IG3,   72   P 

rc-cn.  Sec.  2SS7,  Rev.  C.   1907;   rc-cn.   Sec.  733;    Burr    v.     Winiiclt    'limes    Publishing 

4453.    R.    C.    M.    1921.     Cal.   Pol.    C.    Sec.  Co.,  SO  M  70,  79,  238  P  212. 
4035. 

Collateral  References 

References  CountiesC=>32,  03. 

Williams  v.  Hoard  of  Commrs.  of  Broad-  20  C.J.S.  Counties  §§88,  91. 

16-907.  (4459)  Clerk.  The  county  clerk  is  the  clerk  of  the  board  of 
county  commissioners.  The  records  must  be  signed  by  the  chairman  and 
the  clerk. 

History:     En.    Sec.   4217,   Pol.   C.   1S95;  Collateral  References 

re-cn.  Sec.  2SS8,  Rev.   C.   1907;  re-en.   Sec.  Countie.sC=S9. 

4-159,  R.  C.  M.  1921.    Cal.  Pol.  C.  Sec.  1029.  20  C.J.S.  Counties  §§  91,  141. 

16-908.     (4-100)  Duties  of  clerk.  The  cleric  of  the  board  must : 

1.  liecofd  all  the  proceedings  of  the  board. 

2.  Make  full  entries  of  all  its  resolutions  and  decisions  on  all  questions 
concerning  the  raising  of  money  for,  and  the  allowance  of  accounts 
against  the  county. 

3.  Record  the  vote  of  each  member  on  any  question  upon  which  there 
is  n  division,  or  at  the  request  of  any  member  present. 

•1.  Sign  all  orders  made  and  warrants  issued  by  order  of  the  board  for 
the  payment  of  money,  and  certify  the  same  to  t  lie  county  treasurer. 

•  5.     Record  the  reports  of  the  county  treasurer  of  tiie  receipts  and  dis- 
bursements of  the  county. 


6.    Preserve  and  file  all  accounts  acted  upon  by  the  board. 
■     7.    Preserve  and  file  all  petitions  and  applications  for  franchises,  and 
record  the  action  of  the  board  thereon. 

S.     Record  all  orders  levying  taxes. 

9.  Designate  upon  every  account  allowed  by  the  board  the  amount 
allowed,  and  he  must  deliver  to  any  person  who  may  demand  it  a  certified 
copy  of  any  record  in  his  of::cc,  or  any  account  on  file  therein. 

10.  As  often  as  a  new  township  is  organized,  or  the  boundaries  of  any 
township  are  altered,  to  immediately  make  out  and  transmit  to  the  secre- 
tary of  state  a  certified  statement  of  the  names  and  boundaries,  aud  the 
boundaries  of  any  township  altered. 

12.  Perform  all  other  duties  required  by  law  or  any  rule  or  order  of 
the  board. 


History:  £n.  Sees.  32,  33,  35,  p.  505, 
Bannack  Stat.;  rc-cn.  Sees.  32,  33,  35,  p. 
439,  Cod.  Stat.  1S71;  rc-cn.  Sees.  36G,  'Ji>7, 
3CS,  5th  Div.  Pcv.  Stat.  1SV0;  rc-cn.  : 
770,  771,  773,  5th  Div.  Corup.  Stat.  1887; 
arad.  Sec.  -1218.  Pol.  C.  1C95;  rc-cn.  Sec. 
2889,  Kev.  C.  1007;  rc-cn.  Sec.  11 'JO.  I'..  C. 
M.  1921.    Cal.  Pol  C.  Sec.  4030. 

May  Not  Question  Constitutionality  of 
Statuto 

A  ministerial  officer,  such  as  a  county 
clerk,  to  whom  no  injury  can  result  mill  to 
whom  no  violation  of  duty  can  ho  im- 
puted by  reason  ol'  his  compliance  with 
ft  til.'itulo  cannot  refuse  to  perforin  a  duty 
imposed  by  it  on  t lie  ground  of  its  uncon- 
stitutionality, .since  such  an  officer  i> 
liable  for  his  ollieial  aels  when  acting 
under  process,  warrants  or  other  instru- 
ments,   fair    upon    their    face    and    issued 


from  a  superior  tribunal  or  board.  Stnto 
ex  rel.  I.ockwood  v.  Tyler,  G4  M  121,  131, 
208  P  10S1. 

Klsb-t   To   Question   Legality   of   Claims 

against  County 

The  duty  of  the  county  clerk  to  issue 
warrants  for  claims  passed  upon  by  the 
board  of  county  commissioners  is  min- 
isterial only,  and  he  is  not  clothed  with 
supervisory  power  to  either  question  or 
determine  the  legality  of  the  claims,  ex- 
s     '    iv  1  (  ■•   are   void    upon   their  faeo 

lis  without  the  jurisdiction  of  the  board  to 
upon.      State     ex     rel.     I.oekwood    V. 
Tyler,  CI  M  121,  131,  203  P  10S1. 

Collateral  Preferences 

Count  iesC=>74   (2),  82: 

20  C.J.S.  Counties  §3  133,  141. 


1G-909.  (44(51)  Duties  of  board.  The  board  of  county  commissioners 
must  cause  to  be  kept: 

1.  A  ".Minute  Book,"  in  which  must  be  recorded  nil  orders  and  deci- 
sions made  by  them,  and  the  daily  proceedings  had  at  all  regular  and 
special  meetings. 

2.  A  "Road  Book,"  containing  all  proceedings  and  adjudications  re- 
lating to  the  establishment,  maintenance,  change,  and  discontinuance  of 
roads  and  roatl  districts,  or  feinting  to  road  supervisors  and  their  reports 
and  accounts,  as  provided  in  section  2G0i  (Pol.  Code  1893,  since  repealed) 
of  this  code. 

3.  A  "Franchise  Book,"  containing  all  franchises  granted  by  them, 
for  what  purpose,  the  length  of  lime,  and  to  whom  granted,  the  amount 
of  bond  and  license  tax  required. 

4.  A  ""Warrant  Book,"  in  which  must  be  entered,  in  the  order  of 
drawing,  all  warrants  drawn  on  the  treasury,  with  their  number  and  ref- 
erence to  the  order  on  the  minute  book,  with  the  date,  amount,  on  what 
account,  and  name  of  payee. 


History:     En.  Sec.  4219,   Pol.   C  3805; 

rc-cn.  Sec.  2890,  Kev.  C.  l'.iuv;  rc-cn.  Sec. 

4-iCl.    It.    C.    M.  1921.     Cal.    Pol.    C.    Sec. 
4031. 


Construction  of  Section 

This  section  providing  Hint  a  board  of 
county  commissioners  must  r.ltiao  a  min- 
UtO    book     to    be    kept     ill    winch     muni     bo 


16-910.     (I  162}  Regular  meetings— extra  sessions.     The  board  of  county  M 

commissioners,  except  as   may   be   otherwise   required  of  them,   in.iv   meet  <° 

at  the  county  scat  of  their  respeetive  counties  on  the  first  unci  third  Mori-  w 
days   of  ench    and   every   month    of   rite   year    for   the   purpose   of  allowing 

bills  and  attending  to  any  other  business  ilmr  may  regularly  come  before  d 

them,  and  may  sit   not   exceeding  three  days  at   each  session,  except  the  ^ 

December  session,  at  which  time  they  may  sit  not  exceeding  eight  days.  But  *"• 

the  board  may  at  any  time,  by  •rivinjr  at  least  two  days'  posted  public  notice,  =2 

hold  an  extra  session  of  not   over  two  days'  duration;  provided,   that  the  5 

limitations  as  to  the  time  of  sessions  of  the  board  of  county  commissioners  Hi 
contained  in  this  section  shall  not  apply  to  counties  of  the   first,  second, 
Vhin        fourth  classes. 

History:   Ap.  p.  Sec.  380,  5th  Div.  Rev.  Ch.  14S.  L.  1915;  rc-cn.  Sec.  44G2,  R.  C.  M 

Stat.  187-:;   amd.   Sec.  755.  5th  Div.   Corn;).  1021;    amd.   Sec.   1,   Ch.   35.   L.    l-vn.   Jnil 

Stat.   1SS7;   amd.   Sec.   4-220.   Pol.   C.   1S05;  Sec.   l.  Ch.   132.  L.   1930;   amd.  Sec  '5    Ch 

re-ea.  Sec.  2801,  Rev.  C.  1007;  amd.  Sec.  1,  3»1,   L.    1073.    Cal.   Pol.   C.    Sec.   -1032.' 

16-911.  (4-1G3)  Other  meetings.  Such  other  meetings  must  be  held  to 
canvass  election  returns,  equalize  taxation,  and  other  purposes  as  are  pre- 
scribed in  this  code  or  provided  by  the  board. 

Historv:  En.  Sec.  4221,  Tol.  C.  1805; 
rc-cn.  Sec.  2302,  Rev.  C.  1007;  re-cn.  Sec. 
4463,  R.  C.  M.  1021.   Cal.  Fol.  C.  Sec.  4033. 


Amendments  lowing  "each  anil  every  month  of  the  year'' 

The    107.'!    amendment    deleted    "except  in  *'»«  first  sentence  in  order  to  implement 

when    niectinr;    as    the    county    hoar,!    of  article    Mil,   .section    7    of    the    1072   Con- 

cqiialization   as  provided   for   by  law"   fol-  stilution. 

16-912.  (4-164)  Compensation  of  members  of  board.  (1)  Each  mem- 
ber of  the  board  of  county  commissioners  in  counties  of  the  first,  second, 
third,  and  fourth  class,  shall  receive  an  annual  salary  to  be  established  by' 
resolution  of  the  board  of  county  commissioners  in  an  amount  not  to  exceed 
the  annual  salary  established  in  the  schedule  in  section  23-605,  R..C.M.  1D47, 
for  the  clerk  and  recorder. 

In   addition,   each    member   of   the   board    of   county   commissioners    in 
counties   of  the   first,  second,   third   and    fourth   class  shall   receive    twelve 
cents  ($.12)  per  mile  for  the  distance  necessarily  traveled  in  going  to  and 
returning  from   the  county  seat  and  his  place   of  residence  each   day  that        1973    tUT'-~r 
such  trip  is  actually  made,  and  while  engaged  in  the  performance  of  his  *  1  ^-"!&NT 

official  duties. 

(2)  Each  member  of  the  board  of  county  commissioners  in  all  other 
counties  is  entitled  to  a  salary  to  be  established  by  the  board  of  county 
commissioners  by  resolution  in  in  amount  not  to  exceed  thirty-five  dollars 
($3ii)  per  day  for  each  day's  attendance  on  t he  sessions  of  Hie  board  and 
twelve  cents  ($.12)  per  mile  for  the  distance  necessarily  traveled  in  going 
to  and  returning  from  the  county  seat  and  his  place  of  residence,  each  day 
that  such  trip  is  actually  made,  provided,  however,  that  any  county  com- 
missioner whose  place  or  residence  is  fifty  (f>0)  miles  or  more  from  the 
county  seat,  as  measured  by  the  usual  route  of  travel,  may  elect  to  receive 
mileage  ;;,s  provided  in  this  section  or,  in  lieu  of  mileage,  a  sum  of  ten 
dollars  ($10)»pcr  day  for  each  day's  attendance  on  sessions  of  the  hoard 
ns  expenses,  while  engaged  in  the  performance  of  his  official  duties,  and  no 
other  compensation  must  be  allowed. 


History:  En.  Sec.  317,  5th  D!v.  Rev.  The  1973  amendment  substituted  the 
Btat.  1870;  amd.  Sec.  7",,  .V.li  Div.  Conip.  fin;.  1  clans,,  of  tlie  first  paragraph  of  sub- 
Stat.  1887;  amd.  See.  12  :J.  Pol.  C.  18?.';  re-  section  II),  beginning  with  "to  be  est. i li- 
en. Sec.  2893,  Rev.  C.  1107:  rc-cn.  Sec.  lisbi-d"  for  the  schedutc  formerly  provided 
4404,  R.  C.  M.  1921;  amd.  Sec.  1.  Cli.  17G,  in  Hint  subsection;  increased  the  mileage 
li.  1939;  amd.  Sec.  1,  Cli.  4,  L.  1949;  amd.  allowance  from  nine  cents  to  12  rents  in 
Sec.  1,  Cli.  100,  L.  lOfil;  .-.:nd.  Sec.  1,  Cli.  the  second  paragraph  of  subsection  (11 
82,  L.  1955;  amd.  Sec.  1,  Cli.  238.  L.  1957;  ami  in  the  middle  of  subsection  (21:  sub- 
amd.  Sec.  1,  Ch.  113,  L.  19G3;  amd.  Sc-c.  1,  stitutcd  "a  salary  to  be  established  by 
Ch.  2C0,  L.  19G5;  amd.  Sec.  1,  Ch.  50,  L.  the  board  of  county  commissioners  by 
1907;  amd.  Sec.  J,  Ch.  223.  L.  1CG7;  amd.  resolution  in  an  amount  not  to  exceed 
Sec.  1,  Cli.  177,  L.  1909;  amd.  Sec.  1,  Ch.  thirty-five  dollars  c?'1.1)"  for  "thirty  dol- 
.415,  Ij.  1973.  lars  ($30)"  near  the  beginning  of  sub- 
section (2);  deleted  "but  not  to  exceed 
Amendments  f„„r  thousand  dollars  ($-1,01)0)  per  year"' 
The  1009  amendment  raised  the  annual  following  "sessions  of  the  bo;ird''  near 
salaries  in  subsection  (11  from  in.'.i'i)  to  the  beginning  of  subsection  (2);  and  de- 
$8,000,  $0,300  to  $7,500,  S6,100  to  $7,300  h-tcd  subsection  (3),  which  prohibited 
and  fC,:.".'9  to  $7,100;  m  subsection  (2),  salary  increases  during  the  term  of  a 
raised  the  per  diem  compensation  from  county  commissioner. 
$23  to  $30  and  inseited  a  $1,000  per  year 
maximum. 

1G-913.     Employment  of  personnel  by  the  board  of  county  commissioners. 
The  board  of  county  commissioners  may  employ  sucl)  persons  as  it  deems 

necessary  to  assist  tlie  board  in  the  performance  of  its  duties.  Each  board 
ma}'  adopt  a  resolution  defining  the  qualifications,  duties,  salary  and  respon- 
sibilities of  such  persons. 

History:   En.  Sec.  1,  Ch.  309,  L.  1973.           commissioners    to    hire  administrative    as- 
sistants and    set   their  duties   nnd   salary; 
Title  of  Act                                                           an,i    iiineuaing   section  10  2409,   It.    C.    M. 
An  act   permitting   the   board   of  county        1947. 


CIIAPTER  10 

GENERAL  POWERS  AND  DUTIES  OF  COUNTY  COMMISSIONERS 

Section    16-1001.     Powers  of  supervision — indemnity  insurance  premiums. 

16-1002.     division  of  comity  into  townships,  school,  ro:id  and  other  districts — 

parking  regulation*. 
16-1003.     Flections,  powers  concerning. 
16-100-1.     Roads,   ferries,  and   bridges. 

1G-1001.1.  Repealed.  -     . 

16-1005.     Cities  may  use  county  road  equipment — when. 
16-1006.     Rooms  for  county  purposes. 

Torr?     o  16-1007.     Obtaining  property.  .  - —   

J.y/3     SUPPI/P;y.ts>,T'riG-10O7.1.     County  authorized  to  obtain  property  by  trade  or  purchase  from  any   city, 
J  town  or  political  subdivision — appraisal  unnecessary.  _ 

16-1001     Superseded. 
16-100SA.  Erection    and    management   of   county   buildings   and    other    improve- 

__^ .  monts. 

16-100SB.  Establishment  of  joint  county  youth  guidance  centers.  

_„,,  16-10OP.     Sale   of  jironcrtv.  —  . — — -,- 

1973     SUPPtEftiEfl'ilS-lOOJM.     County    authorized    to    sell    or    trade    property    to    city,    town    or    political 
•   ■     *  subdivision — resolution  and  notice  of  intent. 


1C-1O10.     Validation  of  certain  sales  of  property  by  county  commissioners. 

10-1011.      Validation   of  sales  of   property   by   county. 

16-1012.     Validation  of  sales  of  property  heretofore  made  by  counties. 

16-1013.     Examination  and  allowance  of  officers''  accounts. 

1C-10I-I.     Accounts  to  be  examined,  settled  and  allowed. 

10-1015.     Taxation. 

16-1010.     Equalizing   assessments. 

16-10)7.      Jiircctiun    of   lawsuits. 

lG-l^lS.     Insurance  of  countv   buildings.  » 

161010.     Licenses. 

]6-l"20.     1'iNin;;  of  compensation   of  officers  not  otherwise  provided   for. 

16-1021.     Killing  vacancies  in  county,  township  and  precinct  olliccs. 

16-1022.     Contract    lor   printing   ami   supplies. 

16-102.'t.     Publication   of   proceedings,   list   of   claims,   financial   statement. 

16-1024.     Representing  and   management  of  county  property  and  business. 
16-102.r>.     Rules   and   enforcement. 
16-1026.      Seal   of  county. 
16-1027.      Necessary    acts. 
16-102H.      Rorroiving    money. 

16-102!).      Ilonds  for  construction  may  be  issued. 
16-1030.     Lease   of  county  property. 

16-1031.     Garbage  ami  a-.li  collection — tax — rates  in  lieu  of  tax. 
16-1032.     Lease  of  county  property   for  hospital   purposes. 
1G-1033.     Validation   of   county   sales   of   real   property. 
16-103-1.     County  membership  in  organizations  authorized. 
16-1035.     Validation  of  county  conveyances  heretofore  made. 
16-1036.     Pease    of    county    property    for    boarding    home    or    nursing   home    for 
aged  persons. 
County    construction    and    operation    of    boarding    homo    or    nursing 
home    for   aged. 
16-1033.     Services  provided  at  county  home. 

lO-ll'.'.O.     Joint  hospitals  and  nursing  homes — definition  of  terms. 
16-1010.     Joint    institutions   authorized. 
16-1  lit  1.     Contract  for  joint   institution. 


16-1037. 


COUNTIES 

CHAPTER  11 

SPECIAL  POWERS  AND  DUTIES  OP  COUNTY  COMMISSIONERS 

Section   16-110],     Records  of  water  users'  associations. 
16-1102.     New  townships,  how  organised. 
16-1103.     Sheriff  to  attend  meetings  v.  hen  directed. 
16-1104.     County  commissioners  may  protect  forests. 

16-1105.     Appropriating  laouey  for  advertising  of  county  products  authorized. 
16-1100.     Limitations  on  appropriations — transmittal   to  department  of   agricul- 

ture.  when. 
16-1107.     Transfer  of  funds  to  relief  fund  authorized,  when. 

16-110S.     County  commissioners  may  establish  public  scales. 

16-lluO.     Capacity  of  scales. 
16-1110.    Public  weigher. 

16-1111.     Duty  of  public  weigher. 

16-1112.     Rules  and  regulations. 

16-1113.     Palse  receipts. 

16-1114.     Commissioners  may  grant  right  to  construct  mains  for  gas,  water  and 
other  substances — compensation  for  damages. 

16-1115.     Effect  of  act. 

16-1116.     Public  ferries  and  wharves — establishment  and  maintenance  by  coun- 
ties. 

16-1117.     Public  ferries  and  wharves — acquisition  of   real  property — proviso  as 
to  incorporated  cities  and  towns. 
•     10-1118.     Repealed. 

16-1119.     Employment  of  ferrymen — leasing  ferries  and  wharves. 

16-1120.     Rules  and  regulations — posting  rate  of  toll. 

10-1121.     Definition  of  "minerals"  and  "real  property." 

10-1122.     Validation  of  mincal  reservations  heretofore  made  by  counties. 

16-1122.1.  Validation  of  mineral  reservations  made  before  li'05. 

10-1123.     Rewards  by  enmity  commissioners  for  apprehension  of  criminals. 

10-1121.     Employment  of  stock  inspector  by  county  commissioners. 

10-1125.     Secrecy  to  be  maintained  regarding  employment  of  stock  inspector. 

10-1120.     Special  counsel — acting  county  attorney. 

16-1127.     Repealed. 

16-112S.     Repealed. 

1G-1129.     Construction  of  auto  pass  not  to  deprive  legal  fence  of  character. 

10-1130.     Extension  work  in  agriculture   and   home  economics — coufity   commis- 
sioners may  appropriate  money  for. 

16-1131.     Counties   authorized   to   deed    land    for   park    to   etatc,   city,   town,   or 
United   States — reversion   of   title. 

16-11.12.     Exchanging  tax  deed  land  for  United  States  land  authorized. 

16-1133.     Disposal  of  timber  acquired  by  counties. 

10-1134.     Sale  of  land  and  timber  acquired. 

10-1135.     Conveyance   to  United   States — effect — notice   not   required — expenses. 

10-1130.     County  commissioners  may  erect  market  houses  and  establish  markets. 

16-1137.     Acqui-.itiou  of  property  for  establishment  and  maintenance  of  public 
markets. 

16-1133.     County  auditor  or  county  clerk  to  net  as  market  master — powers  and 
duties. 

16-1139.     Five  per  centum  of  gross  sales  to  be  paid  to  county — county  market 
fund — penalty  for  refusal  to  pay. 

16-1140.     When  market  shall  be  open — publication  of  rules  and  regulations  and 
notice  of  market  days. 

16-1141.     Expense   of  establishing   and   maintaining   public    market — how   paid. 

10-1142.     Purchase  of  nroducts  for  resale  or  speculation  prohibited. 

10-1113  to   10-11  l«.   -  Repealed. 

10-1149.     Destruction  of  insect  pests  by  county  commissioners. 

10-1150.     Compensation  of  appointees — manner  of  payment. 

10-1151.     Purchase  of  poison  and  equipment — manner  of  payment. 

10-1 152.  »T.i\  levy  for  payment  of  warrants. 

10-1153.     "Inseet/pcst"'dolined. 

10-1154.     Lease   of   county   fairgrounds   and   buildings,   power  of   commissioners 
concern  in  :■ 

16-1155.     Disposal  i>f  moneys  received. 
*       10-1150.     Hoard   to  provide  appliances  for  holding  elections  and  ollow  expenses. 


16-1157.     Issuance  of  certificates  of  election  as  board  of  canvassers. 

16-1  l."J3.     Power  to  require  attendance  of  witnesses. 

16-1159.     Examination  of  witnesses. 

16-1  ICO.     Officers  and  witnesses  not  to  be  prepaid. 

16-1 1 C 1.     Liability  on  official  bond  of  commissioner. 

10-1102.  Employment  of  persons  to  administer  relief  received  from  federal 
agencies. 

16-1103.  County  commissioners  may  accept  museums,  etc. 

10-1  lOt.  Tax  levy  for  support  of  museums. 

16-1103.  Board  of  trustees  fur  museums — appointment  and  duties. 

16-1100.  Public  dance  regulation — definitions. 

16-1107.  License  lor  public  d.tnee. 

1C-11CS.  County  commissioners  to  0\  dance  hall  license  fees. 

16-110?.  Immoral  or  suersi'Stive  dancing  prohibited — lights  required. 

16-1170.  Pules  and  regulations  for  public  dances  to  bo  made  by  county  com- 
missioners— oflieers'  duty. 

16-1171.  Application  for  and  issuance  of  license — display  of  license  requirod. 

16-1172.  Commissioners  may  revoke  license — grounds  for  revocation. 

16-1173.  Enforcement  of  provisions  concerning  public  dances. 

10-117-1.  Violations  and  penalty. 

10-1175.  Control   of  noxious  rodents — co-operation. 

16-1170.  Expenditures   for   supplies   and   services. 

16-1177.  Appropriation   authorized — county   rodent   control   fund — tax   levy. 

16-1178.  Purchase  of  supplies  for  co-operators — receipts  from  supplies— fund 
established. 

""'•1179.  County-owned    civic    center,    youth    center,    recreation    center — tax    levy    for 

16-1180.  Kopeaied:'1'"""  ™,ion-  «»««'M ui ™ine" 

ISIS  Poard'ot  county  commissioners  may  establish  curfew  for  minors-adm.n.stra- 

tivc  rules  and"  regulations. 

10-1183.  Law  enforcement  officials  to  enforce  act. 

16-1184.  Penalty— misdemoanor.  . - 


CHAPTER  19 

COUNTY  BUDGET  SYSTEM 

Section  16-1901.  County  budget — estimates  by  county  officers  of  revenues  and  expendi- 
tures—  form  of  estimates — penalty  for  failure  to  tile. 

16-1902.  Tabulation  by  clerk  of  expenditure  program — classifications — items 
included   in. 

16-1903.     Consideration  of  budget  by  commissioners — notice  of  budget  meeting. 

16-1904.     Hearings  on  budget — adoption — fixing  tax  levies. 

16-1905.     Budget  appropriations  lor  outstanding   warrants. 

16-1900.  Appropriations — transfers  a:uong  appropriations — use  of  borrowed 
money — liabilities  for  expenditures  in  excess  of  budget. 

16-1907.  Emergency  expenditures  —  notice  and  bearings — objections  by  tax- 
payers— appeal — notice  and  bearing  dispensed  with  in  extreme 
cases— emergency   warrants — tax  levy — lapse  of  appropriations. 

16-1908.  County  clerk's  report  of  expenditures  and  liabilities  against  budget 
appropriations,  receipts  from  taxes  and  otber  sources — auditor  to 
furni3li  statement  of  liabilities   for  which   warrants  not   issued. 

16-1909.  State  examiner  to  make  rules  and  regulations  for  carrying  out  act — 
accounting   systems. 

30-1910.     Construction  of  act. 

16-1911.     Violation  of  act  constitutes  misdemeanor. 


IB-Id 


CHAPTER  5 
CREATION  OP  .VEW  COUNTIES  EY  PETITION  AND  ELECTIOV 
Section  10,01.    ^l»  tfjjj  e.u»«e^ebt,  and  auet,  P,.,.te«-B,B,BttBI  ©rea 
502'    "SU*  Ul*atiW  *P0a  ««««  of  nc*  cauntv-terms  „,ed  in  law  de- 

IclS'    Sir1;-  ""*! ,0n•n,  e,,'-i,j!c  f«  eountT  K.it. 

"  „'•    Pl!S^°r  """"  °<  »""  "untAtaehed  aflidavits-notic,  and 

.   D  "*Z^£^^}%£"  i*f'y  »c7  county-division  into 

ta^^^^S^^ffeet  o,  adverse  vote. 
JkC|<r;ilca. 

ilonrj  ot  county  commissioners  to  be  elected. 

ne:v,ro,u0„ntie^0intCj  b>'  S0V"n°r  to  a^us<  ^ebtedncs,  of  old  and 
J>c«ermi„:ttion  of  aaoont  of  iadebtedDCS3  a„d  vaJue  of  propertr_ta:ta. 

1  Jsil*     ^mpenSa,i0n  '"Jnd  «P"3«  of  commissioners. 
JO-,,13.    Assessment  and  collection  of  taxes 
•Sclioo!  and  rond  funds. 

Trnn.'f 'A";'  bB,>!»-*»™*«"l«ff  and  transcribing. 
Transfer©!  pending  actions  in  district  court, 
i  uMic.ttion  by  posting  of  notice 
Repealed. 

Mi.Mlom.nnor  and  mnlfcns.iucc  in  office 
J.epeahng  and  saving  clause. 
v.     •  .  •   -,  .  ■  ^,. 


1G-50J 


16-50G. 
1G-507. 
lC-5i'S. 

2C-J03. 

10-010. 

1G-511. 


10-514. 
10-515. 
1G-5IG. 
10-517. 
1G-5I8. 
10-519. 
10-520. 


16-501 


'COUNTIES        19?3    SUPPLEMENT 


CHAPTER  5-CUEATION  OP  NEW  COUNTIES  BY  PETITION  AND  ELECTION 
etion  * 


Section 
10-501. 

10-504. 
10-505. 


16-51T0. 
16-SH. 


Cvn£ion!    "CW    MUn»"-^««    ™*    aasct,    proratediminimilm    are:,    and 

«'.ip.  road  and   school   rfJrSSi^S'S     «      r/,,,.M,>-Ji\isi«»«   '»"»   »©««• 
— elcetion--lei.,r.or:,ry  eoTitv  ,e,t  •'OUlld.uics  of   election   prreiilrl. 

t&RJ^lSS  nftCr  "^^-^"—^t  of  advers©  vote.     '        - 


The  counties  of  Montana  are  those  that  existed  on  the 
date  of  ratification  of  the  new  constitution.   No  county- 
boundary  may  be  changed  or  county  seat  transferred  until 
approved  by  a  majority  of  those  voting  on  the  question  in 
each  county  affected. 

1972  Montana  Constitution,  XI, 2. 


A  "local  government  unit"  includes  but  is  not  limited 
to,  counties  and  incorporated  cities  and  towns.   Other 
local  government  units  may  be  established  by  law. 


1972  Montana 'Constitution,  XI, 1. 


A  "first  class  city"  is  a  city  having  a  population  of 
10,000  or  more.   (11-201) 


A  "second  class  city"  is  a  city  having  a  population  of 
more  than  5,000  and  less  than  1-0,000.   (11-201) 


A  "third  class  city"  is  a  city  having  a  population  of 
more  than  1,000  but  less  than  5,000.   (11-201) 


A  "town"  is  a  municipal-  corporation  that  has  a  population 
of  300  or  more  and  less  than  1,000.   (11-201) 


IB- 2a 


f  CIIAPTER  3 

CHANGES  IX  CLASSIFICATION'  OP  CITIES  AND  TOWNS 

Section   11-301.  Proceedings  for  advancement  and  census. 

11-302.  Resolution  declaring  the  advancement. 

11-303.  New  oncers — election. 

11-304.  Old  ordinances,  etc.,  remain  in  force  until  repealed. 

11-305.  Cities  may  he  reduced  in  class — proceedings. 

11-306.  Disineorpuration  of  city  or  town — proceeding. 

11-307.  Duty  of  county  clerk  and  city  or  tovra  treasurer — property  and  money 
to  be  turned  over. 

11-301.  (49G9)  Proceedings  for  advancement  and  census.  Whenever 
it  manifestly  appears  to  a  city  or  town  council  from  the  last  federal,  state, 
county,  city,  or  town  census,  that  such  city  or  town  has  the  requisite  pop- 
ulation to  entitle  it  to  be  classified  as  provided  in  section  11-201  of  this 
code,  such  city  or  town  must  be  advanced  as  provided  in  the  next  section. 

History:     En.   Sec.  4950,  PoL   C.  1S95;  Collateral  Referenced 

amd.   Sec,  1,  p.   225,  L.   1897;    re-en.   Sec.  CensusC=>2,  S,  9;  Municioal  Corporations 

3447,  P.ev.  C.  1007;  re-en.  Sec.  4969,  E.  C.      c=y>2.  " 

M- 1921-  14  C.J.S.  Census  §  2;  62  CJJS.  Municipal 

Corporations  §  36. 

11-302.     (4970)  Resolution  declaring  the  advancement.    If  it  appears 

by  such  census  that  the  city  or  town  contains  the  requisite  population  to 

be  advanced,  the  council  must  thereupon,  by  resolution,  declare  that  the 

town  is  advanced  to  a  city  of  the  first,  second,  or  third  class,  or  a  city  of  the 

third  class  is  advanced  to  a  city  of  the  second  or  first  class,  or  a  city  of  the 

second  class  is  advanced  to  a  city  of  the  first  class,  as  the  case  may  be,  and 

file  a  certified  copy  of  such  resolution  in  the  office  of  the  county  clerk  of 

the  count}'  and  in  the  office  of  the  secretary  of  state.  "Whereupou  such 

town  becomes  a  city  of  the  first,  second,  or  third  class,  and  a  city  of  the 

third  class  becomes  a  city  of  the  second  or  first  class,  and  a  city  of  the 

second  class  becomes  a  city  of  the  first  class,  as  the  case  may  be,  to  be 

governed  under  the  provisions  of  this  code  relative  to  cities  and  towns. 

History:     En.  Sec.  4951,   Pol.   C.  1395;      3418.  Rev.  C.  1907;  ro-on.  Sec.  4970,  R.  C. 
amd.  Sec.  2,  p.   225,   E.   1897;    re-en.   Sec.      M.  1921. 

11-303.     (4971)  New  officers— election.     The  first  election  of  officers  of 
the  new  municipal   corporation   organized   under   the   provisions   of  this 

chapter  must  be  at  the  first  annual  municipal  election  after  such  proceed- 
ings, and  the.  old  officers  remain  in  office  until  the  new  officers  are  elected 
and  qualified. 

History:  En.  Sec.  4952,  PoL  O.  1S95; 
re-ea.  Sec.  3!49,  P.ev.  C.  1907;  re-cn.  Sec. 
J971.  V..  C.  M.  1921. 

11-304.  (4972}  Old  ordinances,  etc.,  remain  in  force  until  repealed. 
All  ordinances,  bylaws,  'and  resolutions  adopted  by  the  old  municipal  cor- 
poration, as.far  as  consistent  with  the  provisions  of  this  code  relative  to 
cities  ajul  towns,  remain  in  force  until  repealed  by  the  council  of  the  new 
municipal  corporation. 

History:  En.  Sea  4953,  Pol.  O.  1895; 
ft-en.  Sec.  3400,  P.ev.  C.  1907;  re-en.  Sec. 
4'/72,  K.  C.  M.  1921. 


11-305.  (4973)  Cities  may  be  reduced  in  class — proceedings.  When- 
ever it  appears  by  the  census  taken  by  t lie  United  States,  state,  or  other- 
wise, that  the  population  of  a  city  of  the  first  or  second  class  has  decreased 
so  as  to  be  insufficient  in  number  to  entitle  it  to  be  a  city  of  that  class,  the 
council  must  thereupon,  by  a  resolution,  declare  th.it  such  city  be  reduced 
to  a  city  of  the  second  class  or  town,  as  the  case  may  be.  A  certified  copy  of 
such  resolution  must  be  filed  in  the  office  of  the  county  clerk  and  in 
the  office  of  the  secretary  of  state,  and  thereafter  such  city  becomes  a 
city  of  the  second  class  or  a  town,  as  Ihc  case  may  be,  to  be  governed  un- 
der the  provisions  of  this  code  relative  to  cities  and  towns.  The  provisions 
of  sections  11-303  and  11-3U  I  of  this  code  apply  to  this  section. 

History:  T.n.  Sec.  4951,  1'oL  C.  1895; 
re-cn.  .See.  3151,  Rev.  C.  1907;  rc-cn.  Sec. 
4973,  R.  CM.  11121. 

11-30G.  (497-1)  Disincorporation  of  city  or  town — proceeding-.  When- 
ever it  appears  by  such  census  that  a  city  or  town  has  a  population  of  less 
than  five  hundred  (500)  inhabitants,  the  corporate  existence  of  such  city 
or  town  under  this  code  relative  to  cities  and  towns,' may  be  discontinued, 
upon  the  filing  of  a  petition  requesting  that  such  corporate  existence  be 
discontinued,  signed  by  at  least  two-thirds  (2/H)  of  the  resident  freehold- 
ers of  said  city  or  town,  as  certified  to  by  the  county  clerk  and  recorder  of 
the  county  in  which  said  city  or  town  is  situated,  witli  the  board  of  county 
commissioners  of  said  county.  Upon  the  filing  of  said  petition  as  above 
provided,  with  the  board  of  county  commissioners,  the  said  board  must 
declare  by  resolution,  that  the  incorporation  thereof  be  discontinued,  and 
must  provide  for  the  payment  of  the  indebtedness  of  the  same,  and  there- 
after annually  levy  a  tax  on  all  the  property  situated  within  the  limits  of 
such  city  or  town  until  all  of  such  indebtedness  is  paid.  The  books,  docu- 
ments, records,  papers  and  seal  of  such  city  or  town  must  be  deposited 
with  the  county  clerk  for  safekeeping  and  reference,  and  the  records  of 
the  police  judge  or  police  court,  must  be  deposited  with  one  of  the  justices 
of  the  peace  of  the  township  in  which  such  city  or  town  is  situated,  who 
has  power  to  execute  and  complete  all  unfinished  business  of  such  police 
judge  or  court. 


11-307 


CITIES  AND  TOWNS 


History:  En.  Sec.  4955,  Pol.  C.  1S05; 
re-cn.  Sec.  3152,  Rev.  C.  1017;  re-en.  Sec. 
•1074,  R.  C.  M.  1021;  amil.  Sec.  1,  Ch.  3, 
L.  1931. 

Certificate  of  County  Clerk 

Tlic  county  clerk  is  authorized  to  certify 
to  the  fact  that  tlic  petition  is  signed  by 
the  required  number  of  resilient  freehold- 
ers. Statu  ex  rel.  Peck  v.  Anderson,  92  M 
29S,  3»1,  13  P  2d  231. 

While  ordinarily  the  certificate,  made  by 
the  county  clerk  under  this  section,  that 
tho  petition  for  disincorporation  meets  the 
requirements  of  the  act,  is  conclusive  and 
the  board  of  county  commissioners  must 
make  the  order  of  disincorporalion,  man- 
damus should  not  i-;suc  to  compel  it  to  do 
so,  if  fraud  or  mistake  on  the  part  of  the 
clerk  be  made  apparent,  tlic  board  having 
the  implied  power  to  disallow  the  petition 
if,  at  a  hearing,  wrongdoing  or  mistake 
be  proven.  State  ex  rel.  l'eck  v.  Anderson, 
92  M  2!»X,  30],  13  P  2d  231. 

Investigation  by  County  Clerk 
In  carrying  out  the  command  of  this  sec- 
tion, tho  county  clerk  has  the  implied  pow- 
er of  investigating  and   determining   who 


arc  the  resident  freeholders  of  the  town  the 
disincorporation  of  which  is  sought,  wheth- 
er or  not  the  signatures  to  tho  petition  are 
genuine,  and  whether  or  not'the  total  num- 
ber of  bona  fide  signers  thereof  constitute 
at  least  two-thirds  of  the  resident  freehold- 
ers. State  ex  rel.  Peck  v.  Anderson,  92  M 
2'JS,  301,  13  P  2d  231. 

Withdrawal  of  Signatures  of  Petitioners 
Signers  of  a  petition  for  disineorpora- 
tiou  may  withdraw  therefrom  at  any  time 
before  the  county  clerk  has  certified  thereto 
and  tiled  it  with  the  board  of  county  com- 
missioners, unless  they  sipned  under  mis- 
representations of  material  facts  to  induce 
action  on  t  heir  part,  in  which  event,  if  they 
act  promptly,  they  may  be  allowed  to  with- 
draw after  the  date  of  tiling,  provided 
their  proof  of  fraud  bo  clear  and  convinc- 
ing. State  ex  rel.  Peck  v.  Anderson,  9-  M 
29S,  301,  13  P  2d  231. 

Collateral  Rcfcrcncos 

Municipal    Corporate  on  sC=>49-51 ;    Towns 

02  C..7.S.  Municipal  Corporations  §§  101- 
105;  87  C.J.S.  Towns  §  17. 


11-307.  (-1975)  Duty  of  county  clerk  and  city  or  town  treasurer  — 
property  and  money  to  be  turned  over.  The  county  clerk  must  send  a  certi- 
fied copy  of  the  resolution  of  discontinuance  to  the  secretary  of  state,  and 
all  moneys  in  the  hands  of  the  city  or  town  treasurer  must  be  paid  to  the 
county  treasurer,  which  must  he  applied  in  payment  of  the  indebtedness 
of  such  city  or  town,  and  all  other  properly  must  he  delivered  to  the 
board  of  county  commissioners,  which  must  be  sold  and  disposed  of  for 
the  purpose  of  paying  such  indebtedness. 

History:  En.  Sec.  495G,  Pol.  C.  1805; 
re-en.  Sec.  3153,  Rev.  C.  1907;  rc-cn.  Sec. 
4975,  R.  C.  M.  1021. 


Section   4.    Ccneral   powers.     (1)    A  local    government   nnit   without' 
self-government  powers  has  the  following  general  powers :  •■  T 

(a)  An  incorporated  city  or  town  lias  the  powers  of  a  municipal  cor-"  ' 
poration   and  legislative,   administrative,   and    other   powers    provided   or 
implied  by  law.  *  i 

(b)  A  county  has  legislative,  administrative,  and  other  powers  pro-    ; 
vided  or  implied  by  law.  -•<£•  ,' 

(c)  Other  local   government  units   have   powers   provided   by  law.    '  i 

(2)     The  powers  oi  incorporated  cities  and  towns  and  counties  shall. .  ■ 

be  liberally  coustrued.  ,                        .-.-.y-  \ 

Convention  Notes  .  ..'.'■.'  ' 

New    provision    allotving    legislature    to  •                .                                          -"^  ■*£ 

grant  legislative,  administrative  and  other  -  "r-*  I 

powers  to  local  government  units.  .'.'_  |. 


1972  Montana  Constitution , XI , 4 


Section  G.     Self-government  powers.     A  local  government  unit  adopt- 
:  in"  a  self-government  charter  may  exercise  any  power  not  prohibited  by 

■  this  constitution,  law,  or  charter.    Tins  grant  of  self-government  powers 
may  be  extended  to  other  local  government  units  through  optional  forms 

-  of  government  provided  for  in  section  3. 

Convention  Notes  and    to    have    all    powors    not    specifically 

■  New    provisiou    allowing    local    govern-       dented.  At  present  local  governments  have 
i  nici't  units  to  share  powers  with  the.  stato       only  those  powers  ppecifically  granted. 


1972  Montana  Constitution , XI , 6 . 


Section  7.     Intergovernmental  cooperation.     (1)   Unless  prohibited  by 
law  or  charter,  a  local  government  unit  may 

(a)  cooperate  in  the  exercise  of  any  function,  power,  or  responsibility 
with, 

(b)  share  the  services  of  any  officer  or  facilities  with, 

(c)  transfer  or  delegate  any  function,  power,  responsibility,  or  duty 
of  any  ol'liccr  to  one  or  more  other  local  government  units,  school 
districts,  the  state,  or  the  United  States. 

(2)     The  qualified  electors  of  a  local  government  unit  may,  by  initia- 
tive or  referendum,  require  it  to  do  so. 

Convention  Notos  with  other  units  of  government,  the  stale 

N<*r    provision    allowing    local    govern-       ""J  the  United  States, 
merits    to    share    servicej    and    functions 


1972  Montana  Constitution,  XI ,7 


IB- 2b 


IB- 2c 


11-101.     (4P53)  General  powers. 

corporate,  with  the  general  powers  o 

fled  or  necessarily  implied  in  this  c 

enacted. 

History:  Ap.  p.  Sees.  323,  325,  5th  Div. 
Cotnp.  Stat.  ISjV;  re-en.  Sec.  4700,  To].  C. 
1805;  rc-en.  Sec.  3202.  Rev.  C.  1107;  rc-ea 
Sec.  4055,  R.  C.  M.  1921.  Cal.  Pol.  C.  Sec. 
4354. 

Construction  of  Section 

This  section,  taken  in  connection  vrith 
section  1 1-104,  and  subdivision  1  of  sce- 
tion  11-901,  constitutes  u  general  grant  of 
power,  as  well  as  a  limitation  of  power, 
for  authority  is  given  to  the  city  to  pass 
ah  ordinances  necessary  for  its  govern- 
ment and  management,  aud  such  ordi- 
nances shall  not  contravene  constitutional 
or  statutory  provisions.  Citv  of  Helena  v. 
Kent,  32  M"27P,  2^5,  SO  P  259. 

No  consistency  whatever  has  been  ob- 
served in  the  legislative)  use  of  the  term 
"town."  State  ex  rel.  Powers  v.  Dale,  47 
AT  227,  230,  131  P  070. 

The  entire  municipal  code  is  to  ba  treated 
as  one  statute  whose  provisions  are  interde- 
pendent. Brown  v.  Poster,  4S  II  114,  IIS, 
135  P  993. 

Doubt  as  to  Power 

A  city  lias  only  such  authority  as  is  con- 
ferred upon  it  by  express  legislative  dec- 
laration or  necessary  implication,  and 
where  there  is  a  fair  and  reasonable  doubt 
as  to  the  existence  of  a  particular  power, 
it  must  be  resolved  against  the  municipal- 
ity and  tho  power  denied.  Davenport  v. 
Kleinschmult,  G  M  502,  527,  13  P  219; 
City  of  Helena  v.  Kent,  32  XI  279,  233, 
SO  P  258;  State  ex  rel.  Quintin  v.  Ed- 
wards, 40  XI  2S7,  303,  100  P  095;  Helena 
Light  &,  Kv.  Co.  v.  City  of  Helena,  47  XI 
18,  31,  130  P  410;  Shapard  v.  Citv  of  Mis- 
soula, 49  M  209,  27S,  Ml  P  511;  Kharkov  v. 
City  of  liuttc,  52  Xt  10,  19,  155  P  200; 
State  ex  rel.  Citv  of  Killings  v.  Billings 
Gas  Co.,  55  XI  102*  10S,  173  P  799. 

Judicial  Notice 

In  an  action  against  a  city  to  recover 
damage  for  injuries  to  real  property,  an 
averment  in  tho  complaint  that  the  city 
"is  a  municipal  corporation,  organized  and 
existing  under  the  laws  of  tiie  state,"  was 
sufficient  as  against  the  objection  that  the 
pleading  did  not  .state  a  cause  of  action. 
Judicial  notice  will  be  taken  of  the  fact 
that  during  a  certain  year  a  city  was  n 
municipal  corporation  existing  under  the 
laws  of  this  state.  lUrw  v.  Citv  of  Butte, 
44  XI  124,  125,  119  P  279. 

Mode  of  Exercising  Power 
V/hen  the  mode  of  exercising  any  pow- 
er is  pointed  out  in  tho  statute  granting  it 


A  city  or  town  is  a  body  politic  and 
f  a  corporation,  and  the  powers  speel- 
hapter,  or  in  special  laws  heretofore 

to  a  municipal  corporation,  the  mode  thus 
prescribed  must  be  pursued  in  all  substan- 
tial particulars.  McCillic  v.  Oorbv,  37  XI 
219,  254,  95  I'  1003;  Carlson  v." Citv  of 
Helena,  39  XI  S2,  109,  102  P  39;  Sh.-.pari 
v.  City  of  Xlissoula,  49  XI  209,  27;,  111 
P544. 

Power  Conferred  by  Grant  or  Implication 
A  city  has  no  powers  except  such  as  aro 
conferred  upon  it  by  legislative  gran;  eith- 
er directly  or  by  necessary  implication. 
Davenport  v.  Kleinschmidt,  0  XI  502,  527, 
13  P  249;  Citv  of  Helena  v.  Kent,  32  XI 
279,  2S3,  SO  P'259;  Palmer  v.  Citv  of  Hel- 
ena, 40  XI  49S,  507,  107  P  512;  Sharkev  v. 
City  of  Butte,  52  XI  10,  19,  155  P  206; 
Stephens  v.  Citv  of  Great  Falls,  119  XI 
303,  175  P  2d  40S,  410. 

Street  Improvements 

It  is  tho  duty  of  a  city  organized  under 
the  laws  of  this  state  to  establish  and 
improvo  streets,  and  damages  cau  be  re- 
covered by  one  who  is  injured  by  its  neg- 
ligence in  permitting  its  strcecs  to  become 
and  remain  in  a  dangerous  condition.  Sul- 
livan v.  City  of  Helena,  10  XI  134,  141,  25 
P  94;  Snook  v.  City  of  Anaconda,  20  XI 
128,  134,  00  P  75G;  May  v.  City  of  Ana- 
conda, 20  XI  1J0,  142,  GO  P  759;  Pord  v. 
Citv  of  Croat  Palls,  40"  XI  292,  305,  127  P 
1001.  ' 

References 

Davis  v.  Stewart,  54  XI  429,  434,  171  P 
2S1;  State  ex  rel.  XIcBoud  v.  District  Court, 
07  XI  1G4,  10S,  215  1'  210;  Stato  ex  rel. 
Altop  v.  City  of  Billings,  79  XI  25,  33,  255 
PIT;  State  ex  rel.  Mclntire  v.  City  Council 
of  the  City  of  Eibby,  107  M  210,  219,  5-2  1" 
2d  5S7;  Poltard  v.  Montana  Linuor  Control 
Board,  114  M  44,  40,  131  P  2d  974. 

Collateral  ltof  eronccs 

Xlunicipal  CorporationsOo7;  Towii3<C=» 
1. 

G2  C.J.S.  Municipal  Corporations  §100; 
S7  C.J.S.  Towns  §  1. 

37  Am.  Jur.  Xlunicipal  Corporations,  p. 
720,  §  111  ct  seq.;  p.  $98,  §  270  ct  seep 

Power  of  municipal  corporation  to  ac- 
cept  and    administer   trust.    10    ALU    130S. 

Liability  of  municipal  corporation  upon 
implied  contract  for  use  of  property  which 
it  received  under  an  invalid  contract.  42 
ABB  032. 

Power  of  municipal  corporation  or  au- 
thorities to  employ  detectives.   15  ALU  737. 

Xlunicipal    power    to    acquire,    maintain 


11-102.  (4956)  Distribution  of  powers  of  cities.  Every  city  has  legis- 
lative, executive,  and  judicial  power.  Its  legislative  power  is  vested  in  a 
city  council,  its  executive  power  in  a  mayor  aud  his  subordinate  otiacers, 
and  its  judicial  power  in  a  police  court. 

History:     Ap.  p.  Sees.  323,  324,  5th  Div.  City  of  Butte,  116  M  3S6,  300,  151  P  2d 

Coaip.   Stat.   1S37;    en.   Sec.   47C-1,   Pol.    C.  2G0'. 

1S93;  re-en.  Sec.  3203,  Rev.  C.  1007;  re-en. 

Sec.  1956,  P..  C.  M.  1021.   Cal.  Pol.  C.  Sec.  Transfer  to  Successors 

4355.  In  the  exercise  of  its  legislative  powers, 

a  city  is  ruling  its  pecole,  and  is  bound  to 

Delegation  of  Powers  transmit  its  powers  of  jjovernnent  to  its 

A  city  cannot,  even  by  express  attempt,  successive  sets  of  officers  unimpaired.  Stato 

delegate  any  powers  to  others  than  those  ex  rel.  Great  Falls  Water  Works  v.  City  of 

who  are   empowered  by  statute  either  as  Great  Palls,  19  M  51S,  531,  40  P  15. 

ofheers   or  employees   to  act   for  tho   city. 

Municipalities   have   only   such   powers   as  References 

are    expressly    granted,    and    such    powers  State  ex  rol.  O'Hern  v.  Loud,  92  M  307, 

cannot  be  delegated.  A  city  is,  of  course,  310,  14  P  2d  432. 

liable  for  damages  arising  out  of  the  ueg- 

li/ei.cc  of  its   officers  and  employees   for  Collateral  References 

acts   dono   within   the   scope   of   tatir   cm-  Municipal  Corporati&iisCX=53,  54,  57. 

j.loyment,    but    not    otherwise.    Lazich    v.  C2   C.J.S.  Municipal   Corporations   §  109. 

11-103.  (4957)  Distribution  of  powers  of  towns.  Every  town  has  legis- 
lative, executive,  and  judicial  power.  Its  legislative  power  is  vested  in  a 
town  council,  its  executive  power  in  a  mayor  and  his  subordinate  officers, 
and  its  judicial  power  in  justices  of  the  peace  of  the  township  in  which  the 
town  is  situated. 

History:  Ap.  p.  Sees.  323,  321,  5th  Div.  1G95;  rc-cn.  Sec.  3204.  Rov.  C.  1907;  re-en. 
Conip.   Stat.   18S7;    en.   Sec.   4702,   Tol.   C.       Sec.  4957,  1'..  C.  M.  1921. 

11-104.     (4958)  City  or  town,  how- named,  general  corporate  powers. 

Every  city  or  town  organized  under  this  title  is  entitled  "the  city  of 

"  (naming  it),  or  "the  town  of "(naming  it), 

ami  by  such  name  has  perpetual  succession ;  may  sue  and  he  sued  in  all 
courts  and  places,  and  in  all  proceedings  whatsoever,  and  may  have  and 
use  a  common  seal;  may  purchase,  receive,  have,  take,  hold,  lease,  use,  and 
enjo}'  property  of  ever}'  name  or  description,  and  dispose  of  the  same  for 
the  common  benefit;  and  has  such  other  powers  as  arc  incident  to  municipal 
corporations  not  inconsistent  with  the  laws  of  the  United  States  or  the 
state. 

History:     Ap.  p.  Sees.  323,  321.  5th  Div.  Stephens   v.    City   of   Great   Falls,    119    M 

Corap.    Stat.    18S7;    en.    .Sec.   4703.   Pol.    C.  3GS,  175  P  2d  40S,  411. 
1895;  re-en.  Sec.  3205,  Rev.  O.  1007;  re-cn. 

Sec.  4'J58  R.  C.  M.  1921.  Mandamus  to   Compel  Payment  of  Rill 

•  Mandamus  will  lie  lo  coiunel  a  citv  to 

Extent  of  Powers                                 ....  a„j;t   .md  J1ay  n   h,n  w|iich   it   owes   to   a 

Municipalities  may  exercise  only  powers  water  company  for  tho  rent  of  hydrants, 
not  in  conflict  with  general  law,  unless  although  this  section  provides  that  oitins 
additional  pow«r  is  plainly  granted  thorn.       may  sue  or   be  sued.    Stato  ox  rel.   Great 
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Section  11-701. 
11-702. 
11-703. 
11-704. 
11-705. 
11-700. 
11-707. 
11-70S. 
■  11-700. 
11-710. 
11-711. 
11-712. 
11-713. 
11-714. 
11-715. 
11-710. 
11-717. 
11-7  IS. 
11-719. 
11-720. 
11-721. 
11-722. 
11-723. 
11-724. 
11-725. 
11-72C. 
11-727. 
11-723. 
11-729. 
11-730. 
11-731. 
11-732. 
•     :  11-733. 

11-731. 


•       CITIES  AND  TOWNS 
CHAPTER  7 

OFFICERS  AND  ELECTIONS 

OfHecrs  of  citv  ofthc  first  class. 

Officer*  of  cit'y  of  second  and  third  classes. 

Officers  of  towns. 

Repealed. 

Council  has  power  to  abolish  Office. 

l'owcr  to  consolidate  o:!:ces. 

Citv  or  town  to  bo  divided  into  wards. 

Division  of  cities  and  towns  into  wards. 

Iliciinial  elections  in  cities  and  town*— terms  of  office. 

Qualification  of  mayor. 

Terms  o:  aldermen — "Ow  decided. 

Terms  of  office— when  to  begin. 

Y/liO  eligible. 

QualiScatioa  of  aldermen. 

Registration  of  electors. 

Qualifications  of  electors. 

Klcction  judges  and  clerics— voting  places. 

Canvass— when  and  how  made. 

Oath  and  bonds— vacancy. 

When  duties  of  office  begin. 

Vacancies— how  Tilled— removal  of  officer. 

Rcpc.-.Icd. 
Repealed. 

Salaries  must  bo  fixed. 

Salaries  and  qualifications  of  mayor  and  aldermen. 
Salaries  of  polic;  judges.  .    ,„ 

Compensation  of  justices  of  the  peace  acting  as  police  judge- 
Salary  of  city  treasurer. 
Salary  of  city  attorney. 
Salary  of  chief  of  police. 
Salarv  of  citv  or  town  clerk.  - 

Salary  must  "not  bo  increased  or  diminished  during  term. 
Constitutional  oath  of  office  must  be  taken.  t 

Duties  and  compensation  of  other  officers. 
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Section 
1-709. 
1-719. 
1-721.1 
1-725, 
1-727. 
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Biennial  elections  in  cities  and  towns-terms  of  office. 

Oath  and  bonds— vacancy. 

,  Kecall  of  eleciivCo'li-  ers.  alderman. 

«S-,l-,ries  and  ,,«ali!i.:it.OUS  of .»»JP0,_™-   ,..,;„„   , 
Compensation   of  juices 


of   the   peace 


Merman.  . 

acting   as   pol.ee   judge. 


11-801 


CITIES  AND  TOWNS 


CHAPTER  S 

EXECUTIVE  POWERS— MAYOR— CLERK— TREASURER— CHIEF  OF  POLICE 

AND  ATTORNEY 

Section  11-301.  Executive  officers. 

11-S02.  Powers  of  mayor. 

11-S03.  Mayor  to  preside.  !>i^n  warrants,  etc. 

11-S04.  Council  to  elect  president. 

I1-S03.  Duties  of  cleric. 

21-SOo.  Financial  statement  of  eity  or  town — contents — copies,  to  whom  fur- 
nished. 

11-807.  Duties  of  city  treasurer. 

11-S0S.  Transfer  or.'  municipal  funds — how  made. 

11-S09.  Cities  may  close  inactive  accounts,  when. 

il-SiO.  Duties  o:  chief  of  police. 

11-811.  Qualifications,  term  of  o:2ce  and  duties  of  city  attorney. 
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1973    SUPPLE?.!"!"*"" 
CHAPTER  8— EXECUTIVE  POWERS— MAYOR— CLERK— TREASURER- 
CHIEF  OF  POLICE  AND  ATTORNEY 
Section 
Jl-Soj.l.     Strong  mayor  form  of  government  authorized. 


POWERS  OP  CITY  AND  TOWN  COUNCILS  ^/ 

4   11-901.     Powers  of  city  councils. 
11-902.     I.cvy  .in.l  collection  of  taxes. 
11-903.    Licenses — requirements. 
11-901.     Issuing  licences. 
11-905.    Building  or  hiring  and  lighting  and  heating  buildings  for  municipal 

purposes. 
11-906.     Streets,  alleys,  sidewalks,  parks  and  public  grounds. 
11-907.     Citv  cc.:iic il  niav  chango  street  names  or  numbers. 
11-90S.     Pla't  and  tiling. ' 
11-909.     Lighting    .-.r.d    cleaning   streets — regulation    of    sidewalks — removal    of 

offensive  m.iten::l  from  puhiic  ways  and  grounds — tax  k-vy. 
11-910.     Regulation  of  public  ways  .nr.d  grounds — obstructions  to  be  prevented. 
11-911.     Tra:'::c  anil  sales  on  public  ways  and  grounds. 
11-912.    Speed  regulation. 

11-913.     Railroads — regulation  of  use  and  speed. 

11-914.     Lighting   of   railroad   tracks — crossings — enforcement  of   requirements. 
11-915.     Street  railroads — authorization  and  regulation. 
11-916.     Numbering  of  houses  and  lots. 
11-917.     Water  regulation. 
11-918.    Licensing,  taxing  and  regulation. 

11-919.     Records  of  pawn,  secondhand  and  junk  shops,  requirement  of. 
11-920.     Regulation  of  purchases  from  minors  by  pawn,  secondhand  and  junk 

shops. 
11-921.     Regulation  of  dances. 

11-922.     Suppression  of  fraud  and  immoral  publications. 
11-923.     Establishment  and  supervision  of  markets. 
11-924.     Inspection  of  foodstuffs. 
11-925.     Weighing,  measuring  and  inspecting. 

11-926.     Regulation  of  vault's,  cisterns,  hydrants,  pumps,  sewers  and  gutters. 
11-927.     Prevention  of  and  punishment  for  disturbing  tlio  peaco. 
11-923,     Limitation  of  combustible   buildings — lire   limits. 
11-929.     Eire  department — alarm — nolico  telegraph. 
11-930.     Provision  lor  lire  equipment. 
11-931.     Inspection  and  regulation  of  fire  hazards. 
11-932.     Regulation  of  explosives  and  irillammabli!  material. 
11-933.     Honiires — pyrotechnics — toy  pistols  or  guns — regulation  by  council. 
11-931.     Cruelty  to  animals. 

11-935,     Abatement  of  and  regulation  concerning  nuisances. 
11-930.     Vagrants  ami  mendicants.  '   ' 

11-937.     Jail — maintaining  and  governing. __ 

11-938.  Animals  running  at  large. 

•  11-939.  Licencing  of  dogs. 

11-910.  Obstructing  streets,  sidewalks  and  public  grounds  to  be  prevented. 

11-911.  Sidewalks — prevention  of  animals  or  vehicles  on — prevention  of  dam- 
ago  to. 

11-942.  Hitching  of  animals — racing  and  immoderate  driving. 

11-913.  Regulation  of  coasting,  skating,  sliding  and  cither  amusements. 

11-941.  Location  of  businesses  ami  factories. 

11-915.  Erection  of  poles,  wirvs,  rods  and  cables. 

11-94C.  Hoards  of  health. 

11-917.  Detention  hospitals. 

11-94S.  Cemeteries. 

11-949.  Oflicers'  and  employees'  duties  and  compensation. 

11-950.  Penalties  for  violations  of  ordinances — limitations. 

31-951.  Poll  tax — limitation  on  amount — work  for  failure  to  pay. 

11-952.  Partition  fence  and  party  wall  regulation. 

11-953.  Construction  speciucation-— lire  escapes. 

11-954.  L'se  of  county- in!. 

11-955.  Workhouse — construction  authorized — use. 

11-95C.  Licensing  of  vehicles  and  carriages — rates. 

11-957.  Eircjiazardous  manufactories — firearms — concealed  weapons. 

31-958.  W lights  and  measures — sealer. 

11-959.  Inspection  and  measuring  of  building  materials. 

11-900.  Arrest  of  persons. 

11-901.  Planting  and  protection  of  trees. 

11-902.  Reports  of  ofrieers  may  be  required. 

11-903.  Sales  of  poisons  ami  opium. 

31-901.  Disposal  or  lease  of  city  piopcrty — approval  of  electors,  when  required. 

11-905.  Contracts. 

11-900.  Purpose:)  for  which  indebtedness:  may  be  incurred — limitation-— addi- 
tional iiiil'ditrlin'ss  fin  vi 'Air  or  water  !iy."tiiii  —  procuring  water 
supply   and   system — jurisdiction   of   public    works   appurlvnanees. 

11-907.  Sidewalks,  fool  pavements,  curbs  and  gutters. 


11-9G3.  Or:iti'.i:iCj  CI  railroad  ri.:;a;s  «i  way — rt^uialtbu  ut  raiiruaua — »]«.ca — 
llagmcn  at  street  crossiu^j. 

21-009.    Fire  escapes  mid  safety  exits. 

11-070.    Grading  o:  »tn:ct»— reouircments  for  change  of  grade. 

11-0*1.     Sprinkling  of  streets  aud  public  places. 

11-072.  Location  of  steam  boilers — iigns  and  awnings — construction!  from  side- 
walks. 

11-073.    Prize  fights  and  boxing  matci.es. 

11-074.     Requiring  owners  to  re;uir  dangerously  damaged  structures. 

11-975.    Laying  of  gas,  water  and  other  mains. 

11-07C.    Public  grounds.  ... 

11-077.    l'ower  of  coii'lcmnation. 

11-973.    Appropriation  of  money  and  payment  of  debts  and  expenses, 

11-079.     Census  may  be  taken. 

11-0S0.     Printing  contract. 

11-0S1.     Securing  water  supply. 

11-9S2.  Creation  of  special  improvement  districts — assessments — expenses  pay- 
ablc  ia  warrants — interest  on  warrants). 

11-9S3.    Hats  and  bonnets  in  theaters  and  public  amusement  places. 

11-05-1.     Ditches,  drains  and  lltimes  in  city  or  town. 

11*955.     Noxious  weed  extermination — tax. 

11-050.    Acquisition  of  landing  ticlds  and  parking  areas — jurisdiction. 

11-037.  l'ower  to  license  and  regulate  soft  drink  establishments  and  pool  and 
billiard  halls. 

H-9S8.  Power  of  cities  and  towns  to  acquire  natural  gas  and  distributing  sys- 
tem  therefor. 

11-989.    Inspection  and  measurement  of  gas  and  electricity. 
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I  Section 

11-951.    Poll  tax — limitation  en  amount — work  for  failure  to  pay. 

11-90-1.1. City  or  town  authorized  to  sell  or   trade   ptopcrty  to  county  or  political  sub- 
division— resolution  and  notice  of  intent. 
.  11*90-1.2.  City  or  town  authorized  to  obtain  property  by  trado  or  purehaso  from  county 
or  politic;*!  subdivision — appiaisai  unnecessary. 

11*006.  Purposes  fur  which  indebtedness  may  be  incurred — limitation — additional 
indebtedness  for  sewer  or  water  system — procuring  water  supply  and  .system 
— jurisdiction  of  public  works  appurtenance*. 

11*9S2.  Creation  of  special  improvement  districts— assessments— expenses  payablo  in 
warrants — inlcre.it  on  warrants. 


J    -^  CHAPTER  10 

\J  POWERS  OP  CITY  AND  TOWN  COUNCILS  (eontinucJ) 

Section  11-1001.  Authorization  of  cities  and  towns  to  furnish  water  to  industries  and 

.,  -„„„  «  ,0  J'"'0"*  «''tho»t  city  limits— rates— penalty  for  violations. 

11-100—  Regulation  of  motor  vt!i teles  ami  their  speed. 

11-1003.  ".Motor  vehicles"  defined. 

11-1004.  Organized  cities  and  towns  authorized  to  take  by  rift,  donation    de- 

vise,  etc.  ' 

1M005.  Who  may  make  cift.  donation,  or  grant— property  included  therein— 

how  used  and  administered. 

JHS«-  Pu,,lic  ''Oilies'  ami  institutions'  authority  to  receive  property  by  cifts 

11-I0'.'/.  Applicable  provisions.  -•*'•'*• 

11-101S.  Public  baths. 

11-1009.  Power  to  maintain  ami  regulate. 

11-1010.  Certain  cities  may  provide  public  band  concerts. 

11-1011.  Tax  levy  for  hand  concerts. 

11*1012.  What  constitutes  a  quorum. 

11-1013.  Council  may  prescribe  rules. 

11-1014.  Ayes  and  noes  must  l>e  called,  and  a  majority  elects. 

11-1015.  Parking  meters  in  cities  or  towns  of  L*,."i«0  population  or  less. 

11-101C.  Referendum  on  parking  meters  required  before  ordinance. 

11-1017.  J-.xistiiig  meters  and  ordinances  undirected. 


11-1018.     Acquisition,   con,truction    and   maintenance   of  parking  arras-bond 

\\'\l«l'  2?v™\\nn  of,bu3  ^"-contracting  indebtedness. 

lllSo?*  Opcrat«on  subject  to  Motor  Carrier^Act-oxccptiou. 

11-10-1.  Contracts  or  lease  arrangements  with  independent  carriers  of  oa-sen 

*-  -«no  r,  K0r3-U'licn  authorized— lew  of  tax.  earners  of  passcn- 

si  Jam'  J'J''  f°r  servic«— operation  of  carriers. 

"     ^"^^"r  "''"'  '""!,li':'V  co"",i'-'°»  ™<Vor  federal  agencies  regard- 
ing  construct.™  or  reconstruction  of  highwavs    streets    j-jfj, 

and  agencies  of  the  state  of   Montana,  eoui.lv,  city,  and   town   of 
eon  ribu^  or  P!°- ~ "-''y-l.l.roval  of  *emp.V— lb*  °oa 


11-1024. 
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.CHAPTER  10— TOWERS  OF  CITY  AND  TOWN  COUNCILS'"  *'J??Ls.& 

Section 
11-1001.     Authorization  of  cities  and  towns  to  furnish  water  and  scwa^o  service  to  in- 

11  NVM      rt'!  '°  >"M,ln  W.itl"",t  ''">'  ••"'•t*-r.t«M-pnwlly   for  violations. 

11-10.4.     Croup    i».surane,.    for    all    departments,    bureaus,    boards,    commission,    a„,| 
agencies  of  the  state  of   Montana,  c-nuty,  city,  and  town  otlicers  and   e 
ployccs— author. ty--ap,.rov:,|   uf   employees— li ...it   on   contributions. 


em- 


CHAPTER  14 

BUDGET  SYSTEM  FOR  CITIES  AND  TOWNS 

Section   11-1401.    Municipal  litnl::ct  law— application — definitions. 

11-1402.     Ki<c:i!  year  defined. 

11-1403.  Estimates  ot  revrimes  anil  disbursements  to  bo  filed  by  officers — forms 
— penalty  fur  failure  to  file. 

11-1404.  Tabulation  by  clerk  of  expenditure  program — classifications,  items  in- 
cluded in. 

11-1403.     Consideration  of  budget  by  council — notice  of  budget  meeting. 


11-1406.     Hearings  on  budget — adoption — fixing  of  tax  levy. 

11-1407.     Budget  appropriations  and  outstanding  warrants. 

11-1403.  Appropriations — transfers  atrial'.!*  appropriations — use  of  borrowed 
money — liabilities  for  expenditures  in  excess  of  budget. 

11-1409.  Emergency  expenditures — notice  and  hearing — objections  by  taxpay- 
ers— appeal — notice  and  hearing  dispensed  with  in  extreme  cases — 
emergency  warrants — tax  levy — lapse  of  appropriations. 

11-1410.  Clerk's  report  of  expenditures  and  liabilities  against  budget  appropri- 
ations, receipts  from  taxes  and  other  sources. 

11-1411.  State  examiner  to  make  rules  and  regulations  for  carrying  out  act — 
accounting  systems. 

11-1412.     Construction  of  act. 

11-1413.     Violation  of  act  constitutes  misdemeanor. 


CHAPTER  16 

JUDICIAL  POWEKS—  POLICE  COUNTS 

Section   11-1C01.  Police  court  established. 

11-1002.  Jurisdiction  of  police  courts. 

11-IC03.  Jurisdiction  for  violation  or"  ordinances,  and  civil  and  criminal  juris- 
diction. 

11-1C04.  When  jud^e  cannot  act. 

11-1605.  Preliminary  examinations — proeecdincs  in. 

11-1C0G.  Proceedings  in  criminal  actions. 

11-1007.  Proceeding's  in  civil  actions. 

11-1003.  Frosecution  by  city  attorney. 


: — — CHAPTER  4 

ADDITION'S  OF  PLATTED  TRACTS  TO  CITIES  AND  TOWNS 

Section   11-101.     Additions  to  cities  or  towns. 
11-402.     Additions,  liou-  m:ide. 
11-403.     Extension  of  l>oundaries  to  include  contiguous  platted  tracts  or  other 

parcels  of.  land. 
11-404.     Laud,  when  deemed  contiguous. 
11-105.     Election  on  t lie  question  of  annexation. 

11-401.  (4970)  Additions  to  cities  or  towns.  "Whenever  territory  ad- 
joining any  incorporated  city  or  town  is  surveyed,  and  laid  off  into  streets 
or  blocks  as  an  addition  thereto,  upon  filinir  the  map  or  plat  thereof  in  the 
office  of  the  county  clerk,  said  territory  may  become ia  part  of  such  city  or 
town,  upon  the  approval  of  the  mayor  and  a  majority  of  the  council  en- 
dorsed thereon. 


IB-2d 


ADDITIONS   OF  PLATTED  TRACTS 


11-403 


History:  En.  Sec.  4724.  Pol.  C.  1805; 
rt-en.  Sec.  3212.  P.ev.  C.  1907;  xc-cu.  Sec. 
497G,  R.  C.  M.  1921. 

Approval  by  Mayor  and  Council 
The  approval  of  the  mayor  and  a  major- 
itv  of  the  council  endorsed  on  the  map  or 
plat  of  an  addition  to  a  city  or  town  is 
essential  to  bring  the  territory  included 
therein  within  the  jurisdiction  of  the  coun- 
cil. Pool  v.  Town  of  Townsend,  5S  SI  297, 
3U4,  191  P  3s5. 

Construction  of  Statute 

The  use  of  the  term  "incorporated,"  as 
applied  to  cities  and  towns,  clearly  con- 
noting the  opposite  id'M  ox  unincorporated 
cities  or  towns,  i3  clearly  shown  in  this 
and  other  sections  of  the  code.  State  ex 
rel.  Powers  v.  Dale,  -17  M  227,  229,  230, 
131  PC70. 

Sewer  Assessments 

Where  a  certain  tract  of  land  was  not 


a  part  of  the  city,  and  the  owner  was  not 
entitled  lo  the  privileges  of  an  owner  of 
city  lots,  he  w:is  under  no  obligation  to 
pav  special  as-ns-iiuents  for  a  sewer  con- 
structed hv  the  city  in  the  street  in  front 
of  such  land.  Farlin  v.  Hill,  27  SI  27.  30, 
G9  P  237.  See  Sharkev  v.  City  of  Butte, 
52  SI  1C.  21,  155  P  20G." 

References 

Barnard  Realty  Co.  v.  City  of  Butte,  4S 
SI  102,  113,  ]3G  P  1004;  Dc  San.iro  v. 
Slissoula  Light  &  Water  Co.,  4S  SI  220,  234, 
13GP711. 

Collateral  References 

Municipal  CorporationsC=>43. 

02  C.J.S.  Municipal  Corporations  §83. 

37  Am.  Jur.  039,  Slunicipal  Corporation, 

§§  23-34. 

Capacity  to  attack  the  fixing  or  exten- 
sion of  municipal  limits  or  boundary.  13 
ALR  2d  1279. 


11-402.  (4977)  Additions,  how  made.  The  council  lias  control  of  all 
such  additions,  and  power  by  ordinance  to  compel  the  owners  of  these  ad- 
ditions to  lay  out  streets,  avenues,  and  alleys,  so  as  to  have  the  same  cor- 
respond in  width  and  direction  and  be  continuations  of  the  streets,  avc- 
nuvs,  and  alleys  in  t lie  city  or  town,  or  in  the  addition  thereto,  contiguous 
to  or  near  the  proposed  addition.  The  owner  of  any  addition  has  no  rights 
or  privileges  unless  the  terms  and  conditions  of  the  ordinance  arc  com- 
plied with,  and  the  plat  thereof  has  been  submitted  to  and  approved  by 
llic  mayor  and  council,  and  such  approval  endorsed  thereon. 

History:     En.    Sec.    1725,    Tol.   C.    1895;  References 

rc-cn.  flee.  3213,  Rev.  C.   1907;  rc-cn.  Sec.  Barnard  Realtv  Co.  v.  City  of  Butte,  -IS 

4977,  R.  C.  M.  1921.  H    102,    113,    13C    P    1001;    Do   Sandro    v. 

Missoula   Bight   &   Water  Co.,    IS  SI  226, 

234,  J3G  P  711. 

11-403.  (497S)  Extension  of  boundaries  to  include  contiguous  platted 
tracts  or  other  parcels  of  land.  (1)  Cities  or  towns  of  the  first  class.  Any 
tracts  or  parcels  of  land,  which  have  been  or  may  hereafter  be  platted 
into  lots  or  blocks,  streets,  and  alleys,  or  platted  for  parks,  and  the  map 
or  plat  thereof  filed  in  the  office  of  the  county  clerk  and  recorder  of  the 
county  in  which  the  same  are  situated,  or  any  unplatted  land  that  has  been 
surveyed  and  for  which  a  certificate  of  survey  has  been  filed,  as  provided 
in  these  codes,  and  which  platted  or  unplatted  land  shall  be  contiguous 
to  any  incorporated  city  of  the  first  class,  may  be  embraced  within  the  cor- 
porate limits  thereof,  and  the  boundaries  of  such  city  of  the  first  class 
extended  so  as  to  include  the  same  in  the  following  manner:  When,  in  the 
judgment  of  any  city  council  of  a  city  of  the  first  class,  expressed  by  a 
resolution  duly,  and  regularly  passed  and  adopted,  it  will  be  to  the  best 
interest  of  such  city -and  the  inhabitants  of  any  contiguous  platted  tracts 
or  parcels  of  land,  or  unplatted  land  for  which  a  certificate  of  survey  has 
been  filed,  that  the  boundaries  of  such  city  shall  be  extended,  so  as  to 
include    the   same    within    the   corporate    limits    thereof,    the    city    clerk    of 
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6uch  city  shall  forthwith  cause  to  be  published  in  the  newspaper  pub- 
lished nearest  such  platted  tracts  or  parcels  of  land,  or  unplatted  laud 
for  which  a  certificate  of  survey  has  been  filed,  at  least  ouce  a  week  for 
two  successive  weeks,  a  notice  which  shall  be  to  the  effect  that  such 
resolution  has  been  duly  and  regularly  passed,  and  that  for  a  period  of 
twenty  (20)  days  after  the  first  publication  of  such  notice,  such  city 
clerk  will  receive  expressions  of  approval  or  disapproval,  in  writing,  of 
the  proposed  extensions  of  the  boundaries  of  such  city  of  the  first  class, 
from  resident  freeholders  of  the  territory  proposed  to  be  embraced  therein. 
The  clerk  shall,  at  the  next  regular  meeting  of  the  city  council  of  such 
city  of  the  fust  class  after  the  expiration  of  said  twenty  (20)  days,  lay 
before  the  same  all  communications  in  writing  by  him  so  received  for  its 
consideration,  and  if,  after  considering  the  same,  such  council  shall  duly 
and  regularly  pass  and  adopt  a  resolution  to  that  effect,  the  boundaries  of 
such  city  of  the  first  class  shall  be  extended  so  as  to  embrace  and  include 
such  platted  tracts  or  parcels  of  land  or  unplatted  land  for  which  a  cer- 
tificate of  survey  has  been  filed,  the  time  when  the  same  shall  go  into 
effect  to  be  fixed  by  such  resolution;  provided  however,  that  land  used 
for  industrial  or  manufacturing  purposes  shall  not  be  included  in  such 
city  under  the  provisions  of  this  section  without  the  consent  in  writing 
of  the  owners  of  such  Jand,  and  further  provided,  that  such  resolution 
shall  not  be  adopted  by  such  council  if  disapproved,  in  writing,  by  a 
majority  of  the  resident  freeholders,  if  any,  of  the  territory  proposed  to 
be  embraced  and  no  further  resolutions  relating  to  the  annexation  of  said 
territory  or  any  portion  thereof  may  be  considered  or  acted  upon  by  the 
council  on  its  own  initiative  and  without  petition,  for  a  period  of  one 
year  from  the  date  of  disapproval. 

Provided  also,  that  cities  of  the  first  class  may  include  as  part  of  such 
city  any  platted  or  unplatted  tract  or  parcel  of  land  that  is  wholly  sur- 
rounded by  such  city  upon  passing  a  resolution  advertising  and  upon 
passing  a  further  resolution  or  following  such  advertising,  all  in  the  man- 
ner aforesaid,  and  such  land  shall  be  annexed,  if  so  resolved,  whether  or 
not  a  majority  of  the  resident  freeholders,  if  any,  of  the  land  to  be  an- 
nexed object;  provided,  however,  that  land  used  for  agricultural,  mining, 
smelting,  refining,  transportation,  or  any  industrial  or  manufacturing  pur- 
pose or  for  the  purpose  of  maintaining  or  operating  a  golf  or  country 
club,  an  athletic  field  or  aircraft  landing  field,  a  cemetery  or  a  place  for 
public  or  private  outdoor  entertainment  or  any  purpose  incident  thereto, 
shall  not  be  annexed  under  this  provision. 

(2)  Cities  and  towns  of  the  second  and  third  class.  Any  tracts  or 
parcels  of  land,  which  shall  be  contiguous  to  any  incorporated  cities  or 
towns  of  the  second  and  third  class,  may  be  embraced  within  the  corporate 
limits  thereof  and  the  boundaries  of  such  cities  or  towns  of  the  second 
and  third  class  extended  so  as  to  include  the  same  in  the  following  man- 
ner: "When,  in  the  judgment* of  any  such  city  or  town  council,  expressed 
by  resolution  duly  and  regularly  passed  ami  adopted,  it  will  be  to  the 
best  interest  of  such  city,  or  town  and  the  inhabitants  thereof,  and  of  the 
inhabitants  of  any  contiguous  tracts  or  parcels  of  land,  as  aforesaid,  that 
the  boundaries  of  such   city  or  town  shall   In-   extended,  so  as   to   include 
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the  same  within  the  corporate  limits  thereof,  the  oily  or  town  clerk  of  such 
city  or  town  shall  forthwith  notify  in  writing  all  property  holders  within 
the  boundaries  of  the  territory  proposed  to  be  embraced,  and  cause  to  be 
published  in  the  newspaper  published  nearest  such  tracts  or  parcels  of 
land,  at  least  onee  a  week  for  two  successive  weeks,  a  notice  which  shall 
be  to  the  effect  that  such  resolution  has  been  duly  and  regularly  passed  and 
that  for  a  period  of  twenty  (20)  days  after  the  first  publication  of  such 
notice,  such  city  or  town  clerk  will  receive  expressions  of  approval  or 
disapproval,  in  writing,  of  the  proposed  extensions  of  the  boundaries  of 
such  city  or  town,  from  freeholders  of  the  territory  proposed  to  be  em- 
braced therein.  The  clerk  shall,  at  the  next  regular  meeting  of  the  city 
or  town  council  after  the  expiration  of  said  twenty  (20)  days,  lay  before 
the  same  all  communications  in  writing  by  him  so  received  for  its  con- 
sideration, and  if,  after  considering  the  same,  such  council  shall  duly 
and  regularly  pass  and  adopt  a  resolution  to  that  effect,  the  boundaries  of 
such  city  or  town  of  the  second  or  third  class,  shall  be  extended  so  as 
to  embrace  and  include  such  tracts  or  parcels  of  land,  the  time  when  the 
same  shall  go  into  effect  to  be  fixed  by  such  resolution;  provided,  that 
such  resolution  shall  not  be  adopted  by  such  council,  if  disapproved,  in 
writing,  by  a  majority  of  the  freeholders  of  the  territory  proposed  to  be 
embraced. 

(3)  "Whenever  two  or  more  adjacent  tracts  taken  as  a  whole  shall 
adjoin  the  city,  they  may  be  included  in  one  resolution  under  subdivision 
(2)  hereof,  although  one  or  more  of  said  tracts  taken  alone  may  not  be 
adjacent  to  the  corporate  limits  as  then  existing. 

History:     T.n.   Sec.   1,  CIi.   30,  L.  1005;  Appeal  t 

rc-cn.  Sec.  3214,  Kcv.  C.  1107;  re  on.  Sec.  ln   taxpayers'  suit   opposing  annexation 

•52.  of  a  city  subdivision  where  trial  court 
found  that  less  than  the  required  majority 
had  protested,  it  must  be  presumed  on 
appeal  that  the  lower  court's  proceedings 
aro  regular  and  contain  no  substantial 
error  until  otherwise  shown  preponderant- 
ly by  the  plaintiff.  Kunesh  v.  City  of 
Great  Tails,  132  M  285,  317  P  2d  2D7,  2DS. 


L.   1025;    Jind.    iiec.   1,   Ch.    239,   L.    1057 
aind.  Sec.  1,  Ch.  238,  L.  10o0;  amd.  Sec.  1, 
Ch.  217,  L.  l'JGl;  aind.  Sec.  1,  Ch.  281,  L. 
19C7. 

Cross-lteference 

Contiguous  laud  owned  by  government, 
annexation,  sees.  11-511  to  11-513. 

Constitutionality 

Annexation,  in  the  absence  of  a  consti- 
tutional prohibition,  is  :i  political  matter 
exclusively  for  the  legislature  to  control, 
nnd,  unless  specifically  restrained  by  the 
constitution,  the  legislature  can  authorize 
nr.Dexation  without  the  consent,  or  even 
against  the  wishes,  of  the  people' living  in 
the  annexed  corporation  or  territory.  Har- 
rison v.  City  of  Missoula,  140  M  420,  407 
P  2d  703. 

-• 

Constitutionality— Class  Legislation 

There  is  no  objection  to  fla^s  legisla- 
tion pertaining  to  this  section,  since  the 
legislature,  in  its  discretion,  by  adding  "if 
any"  after  tho  words  '•resident  freehold- 
ers" clearly  linked  the  right  to  protest 
against  annexation  upon  the  valid  distinc- 
tion of  residency.  Harrison  v.  City  of 
Missoula,  140  M  42U,  407  1'  2d  703. 


Burden  of  Proof 

A  first  class  city  has  the  burden  of  de- 
termining if  a  majority  of  the  resilient 
freeholders  have  protested  the  proposed 
annexation.  State  ex  rel.  Koncn  v.  Citv 
of  Hutte,  144  M  i»5,  394  P  2d  753,  755. 

Construction  of  Statute 

The  use  of  the  term  "incorporated,"'  as 
applied  to  cities  and  towns,  clearly  con- 
noting the  opposite  idea  of  unincorporated 
cities  and  towns,  is  clearly  shown  in  this 
and  other  sections  of  the  code.  State  ex 
rel.  Powers  v.  Dale,  47  M  227,  229,  230, 
131  P  C70. 

Description  of  Land  Annexed 

In  annexation  proceedings  by  a  second 
class  city  the  description  of  the  land  was 
adequate,  although  it  omitted  township 
and  rang',  v.  •here  the  resolution  state. I 
that  the  land  was  contiguous  to  the  hound- 
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arics  of  the  city  anil  referred  to  tlie  inter- 
sections of  stri-i-ts.  Kl:ini:n  v.  Citv  of  Miles 
City,  13$  M  05,  333  P  2d  752,  7:4.' 

Disapproval  by  Residents 

Residents  of  :in  area  sought  to  be  an- 
nexed meat  register  their  disapproval  by 
showing  such  disapproval  in  writiiiR  to  the 
city  clerk  as  required  by  statute.  They 
cannot  do  so  in  courts  of  law.  Penland 
v.  Citv  of  Missoula,  132  M  591,  31S  P  2d 
10S9,  1092. 

Time  limitation  for  disapproval  cannot 
be  extended.  Penland  v.  Citv  of  Missoula, 
132  M  591,  31S  P  2d  10SS),  1092.  10!)3. 

The  filing  of  sufiicient  protista  by  resi- 
dent freeholders  of  a  fust  class  city  de- 
prives the  city  council  of  authority  to  do 
anything  except  to  sustain  the  protests  and 
terminate  the  proceedings.  State  ex  rel. 
Konen  v.  City  of  Butte,  111  M  95,  391  P 
2d  753,  750. 

If  the  majority  of  the  resident  freehold- 
ers of  a  first  class  city  protest  proposed 
annexation,  the  city  is  without  jurisdiction 
to  proceed  with  the  annexation.  State  ex 
rcl.  Konen  v.  Citv  of  Butte,  144  M  0o, 
394  P  2d  753,  750. 

Discretion  of  City  Council 

City  council  has  the  discretion  to  de- 
termine whether  or  not  it  is  in  the  best 
interests  of  tin'  city  and  the  inhabitants  of 
the  area  that  it  be  annexed.  Penland  v. 
City  of  Missoula,  132  M  591.  31S  P  2d 
1089,  1092,  distinguished  in  13S  M  05,  07, 
353  1'  2d  752,  753. 

If  less  than  a  majority  of  the  resident 
freeholders  of  a  lirst  class  city  protest, 
tho  city  may,  in  its  discretion,  annex  the 
area  in  question.  State  ex  rel.  Konen  v. 
City  of  Butte,  111  M  95,  391  P  2d  753, 
700. 

Eligibility  for  Incorporation 

The  language  of  this  section  (since 
amended)  is  unequivocal,  declaring  that  be- 
fore any  territory  is  eligible  for  incorpora- 
tion in  a  city  by  an  extension  of  the  city's 
boundaries,  such  territory  must  be  (a) 
platted  into  lots  or  blocks,  streets,  and 
alleys;  (b)  a  map  or  plat  thereof  must  be 
on  tile  with  the  county  clerk  and  recorder; 
and  (c)  the  territory  must  be  contiguous 
to  the  eitv's  limits.  Sharkev  v.  Citv  of 
liutte,  52  M  10,  20,  155  P  200." 

Evidence  of  B«icuts 

In  notion  f«>r  injunctive  relief  against 
resolution  of  intention  of  city  council  to 
annex  land  court  properly  excluded  all  evi- 
dence relating  tn  hem-tils.  lYnlaud  v.  Citv 
of  Missoula,  132  M  .»!»!,  31S.  1'  2d  ]'>>'.">, 
1092. 

Remedy  for  Illecal  Inclusion 
The  rcincdv    of'  injunction  is  a\nilable  to 
one  uhose  taxes  would  bo  incieascd  liv  an 


illegal  inclusion  of  his  property  within  the 
limits  of  a  citv.  Sharkev  v.  Citv  of  Butte, 
52  M  10,  23.  155  P  200. 

The  recital  in  a  city  council's  resolution 
that  territory  proposed  to  lie  annexed  to 
the  city  was  contiguous  and  platted,  when 
si. eh  was  not  the  fact,  eould  not  inure  to 
the  city's  benefit,  or  preclude  a  resident  of 
the  territory  attempted  to  be  annexed. 
from  any  available  remedy  he  would  other- 
wine  have.  Sharkev  v.  Citv  of  Butle,  52  M 
1C,  23,  155  P  200. 

Where  the  purpose  of  a  taxpayer's  action 
was  to  have  proceedings  looking  to  the  an- 
nexation of  territory  to  a  city  declared 
void  ab  initio,  and  the  city  enjoined  from 
assuming  jurisdiction  over  the  persons  or 
property  situated  within  unplatted  territory 
illegally  sought  to  be  included,  the  attack 
was  direct  and  not  collateral.  Sharkev  v. 
City  of  Butte,  52  M  10,  23,  155  P  200." 

Resident  Freeholder 

A  freeholder  becomes  a  resident  under 
section  S3-503  upon  union  of  act  and  in- 
tent. If  the  intention  to  establish  a  perma- 
nent residence  be  ascertained,  the  recency 
of  the  establishment  is  immaterial.  Kuncsh 
v.  Citv  of 'Great  Palls,  132  M  2S5,  317  P 
2d  297,  301. 

A  resident  freeholder  qualified  to  pro- 
test annexation  may  be  defined  as  one  who 
is  a  resident  within  the  area  to  be  annexed, 
holding  a  present  legal  title  to  a  freehold 
estate  in  real  property  located  within  the 
area  to  be  annexed.  Kuncsh  v.  Cite  of 
Great  Falls,  132  M  2S3,  317  1*  2d  297,"  301. 

Date  through  which  timely  protest  could 
be  received,  set  forth  in  the  notice  of  n^o- 
lution  of  intention  to  annex,  as  protest 
date,  determines  qualifications  of  resident 
freeholders  to  protest  annexation.  Kutiesh 
v.  City  of  Great  Falls,  J32  M  2S5,  317  F 
2d  297,  301. 

It  is  not  necessary  for  resident  freehold- 
er to  reside  upon  his  freehold  in  order  to 
protest  annexation.  Kuncsh  v.  Citv  of 
Great  Falls,  132  M  2S5,  317  F  2d  297,' 301. 

Resolution  of  Intention 

l-'xcrcisc  of  discretion  of  city  council  in 
passing  resolution  of  intention  to  annex 
laud  may  be  reviewed  by  court  only  when, 
ami  if,  they  have  proceeded  contrary  to 
statute.  Peiilainl  v.  Citv  of  Missoula,'  132 
M  591,  318  F  2.1  10S9,  1092. 

Termination  of  Frocr cdlncs 

Where  a  majority  of  the  resilient  free- 
holders of  a  lirsl  class  city  validly  pro- 
tested proposed  annexation  under  subdivi- 
sion (1)  of  this  section,  but  city  council 
instead  of  terminating  the  annexation  pro- 
ceedings look  albitrary  action,  mandamus 
was  proper  to  compel  r.oin.il  to  tei'miuate 
the      pioccvi.      The      I "  n  1 1  hi  in       I  leeia  raloi  v 

Judgment*  Act   (sKi-voi   to  •■:;  miii'i)  did 

/mt   furiii-.li  the  piotest.ints  a  plain,  speedy 
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and  adequate  remedy.  State  ex  rcl.  Konen  Unplatted  territory  may  be  annexed  by 

v   Citv  of  Lutte,  144  M  95,  304  P  2d  753,      a   second    class    citv.     Klnmni    v.    City    of 
.«,    "  Miles  City,  123  M  05,  353  P  id  752,  753. 

Unplatted  Territory  Collateral  References 

A  citv  may  not  extend  its  boundaries  so  Municipal  Corporations^^?,  33. 

a«*  to   "include    unplatted    ground     (since  t>2  C.J.S.  Municipal  Corporations  §  42. 

amended),  and  proceeding   had   to   annex  Construction  of  reflations  as  to  snbdi- 

.erritory,  a  portion  or  wlueh  was  unplatted.  .  .                 or     ,at    wifh  re           t0     JC3. 

contrary    to    the    provis.ons    hercor     were  ,.       o£     £       on  cnrporatc  limits  of  liling 

void I  in  Soto   Sharkey  v.  Uty  oi  Butte,  o-  vacation  of  plat.  11  ALR  2d  5G7,  SOS. 

M  1C,  21,  loo  P  -oo.  » 

11-404.  Land,  when  deemed  contiguous.  Tracts  or  parcels  of  laud, 
proposed  to  be  annexed  to  a  city  or  town,  under  tiie  provision  of  section 
31-403,  shall  be  deemed  contiguous  to  such  city  or  town,  even  though  such 
tracts  or  parcels  of  land  may  be  separated  from  such  city  or  town  by  a 
street  or  other  roadway,  irrigation  ditch,  drainage  ditch,  stream,  river,  or 
a  strip  of  unplatted  land  too  narrow  or  too  small  to  be  platted. 

History:  En.  Sec.  1,  Ch.  95,  L.  1915;  of  the  land  which  was  significant  was  the 
»nid.  Sec.  1,  Ch.  1G,  L.  1955.  strip  separating  the  area  sought  to  be  an- 

nexed,  not   the    larger   area   of   which    the 
Strip  of  Land  too  Small  for  Platting  separating   strip    was    a    part.   If    the    tri- 

Triangle  piece  of  unplatted  land  sepa-  angular  separating  strip  is  too  Small  or 
rated  area  sought  to  be  annexed  into  two  too  narrow  to  be  platted,  than  the.  tracts 
tracts  of  land.  Although  the  triangular  separated  by  it  will  be  deemed  contiguous, 
strip  was  a  part  of  a  much  larger  tract,  Pen  land  v.  City  oi  Missoula,  132  M  591, 
that  fact   was   immaterial.  The   only   part      313  P  2d  10S!),  1093. 

11-405.  (I97.'i)  Election  on  the  question  of  annexation.  When  a  city 
or  town  desires  to  he  annexed  to  another  and  contiguous  city  or  town,  the 
council  of  each  thereof  must  appoint  throe  commissioners  to  arrange  and 
report  to  Ihe  municipal  authorities  respectively,  the  terms  and  conditions 
on  which  the  annexation  can  be  made,  and  if  the  city  or  town  council  of 
the  municipal  corporation  to  be  annexed  approves  of  the  terms  thereof,  it 
must  by  ordinance  so  declare,  and  thereupon  submit  the  question  of  an- 
nexation to  the  electors  of  the  respective  cities  or  towns.  If  a  majority  of 
the  electors  vote  in  favor  of  annexation,  the  council  must  so  declare,  and 
a  certified  copy  of  the  proceedings  for  annexation  and  of  the  ordinances 
must  be  filed  with  the  clerk  of  the  county  in  which  the  cities  or  towns  so  an- 
nexed arc  situated,  and  when  so  filed  the  annexation  is  complete,  and  the 
city  or  town  to  which  the  annexation  is  made  has  power,  in  addition  to 
other  powers  conferred  by  this  title,  to  pass  all  necessary  ordinances  to 
carry  into  effect  the  terms  of  the  annexation.  Such  annexations  do  not 
affect  or  impair  any  rights,  obligations,  or  liabilities  then  existing,  for  or 
against  cither  of  Mich  cities  or  towns. 

History:     T.n.  Sec.  322.  5th  Div.   Comp.  Validity,   of     municipal     bond     issue     as 

Stit.  1T.S7;  re-cn.  Sec.  4^27,  Tel.  C.   lb'Jo;  against   owners  of  property  annexation  of 

re-cn.  Sec.  3215,  r.ev.  C.  1S07;   re-en.  Sec.  whieh  to  inunieip.iMty  lu-cn'mo  oll'eetivo  nl't- 

4979,  It.  C.  M.  1921.                         •  er  date  of  election  at   which   i  s,i0  was  ap- 


Collatcral  references 

MuiitVipaf'l'orpuratioiisC=.'>4. 

G2  C'.J.tj.  Municipal  Corporations  §  5S. 


proved  by  voters.  10  ALU  2d  5<J. 


The  counties  of  Montana  are  those  that  existed  on  the 
date  of  ratification  of  the  new  constitution.   No  county- 
boundary  may  be  changed  or  county  seat  transferred  until 
approved  by  a  majority  of  those  voting  on  the  question  in 
each  county  affected. 

1972  Montana  Constitution,  XI, 2. 


A  "local  government  unit"  includes  but  is  not  limited 
to,  counties  and  incorporated  cities  and  towns.   Other 
local  government  units  may  be  established  by  law. 


1972  Montana  -Constitution,  XI, 1. 


A  "first  class  city"  is  a  city  having  a  population  of 
10,000  or  more.   (11-201) 


A  "second  class  city"  is  a  city  having  a  population  of 
more  than  5,000  and  less  than  10,000.   (11-201) 


A  "third  class  city"  is  a  city  having  a  population  of 
more  than  1,000  but  less  than  5,000.   (11-201) 


A  "town"  is  a  municipal  corporation  that  has  a  population 
of  300  or  more  and  less  than  1,000.   (11-201) 


IB- 3a 


IB- 3b 


IB-3c 


Section  4.  General  powers.  (1)  A  local  government  unit  without' 
self-government  powers  has  the  following  general  powers :  :"- 

(a)  An  incorporated  city  or  town  has  the  powers  of  a  municipal  cor- 
poration and  legislative,  administrative,  and  other  powers  provided  or_ 
implied  by  law.  2 

(b)  A  county  has  legislative,  administrative,  and  other  powers  pro- 
vided or  implied  by  law.  ■•'{; 

(c)  Other  local   government   units   have  powers   provided   by  law. 
(2)     The  powers  of  incorporated  cities  and  towns  and  counties  shall,. 

be  liberally  construed.  ►*">; 

Convention  Notes 

New  provision  allowing;  legislature  to 
grant  legislative,  administrative  and  other 
powers  to  local  government  units. 


1972   Montana  Constitution ,XI ,4 . 


Section  6.  Self-government  powers.  A  local  government  unit  adopt- 
in^  a  self-government  charter  may  exercise  any  power  not  prohibited  by 
tJs  constitution,  law,  or  charter.  This  grant  of  self-government  powers 
may  be  extended  to  other  local  government  units  through  optional  forms 
of  government  provided  for  in  section  3. 
Convention  Notes  and    to    have    all    powers    not    specifically 

New    provision    allowing    local    govern-       denied.  At  present  local  fTOvernmcnU  have 
B«i.t  units  to  share  powers  with  tho  state       only  those  powers  fpeeifieally  granted. 

1972  Montana  Constitution , XI , 6 . 


Section  7.    Intergovernmental  cooperation.     (1)   Unless  prohibited  by 
iaw  or  charter,  a  local  government  unit  may 

(a)  cooperate  in  the  exercise  of  any  function,  power,  or  responsibility 
with, 

(b)  share  the  services  of  any  officer  or  facilities  with, 

(c)  transfer  or  delegate  any  function,  power,  responsibility,  or  duty 
of  any  officer  to  one  or  more  other  local  government  units,  school 
districts,  the  state,  or  the  United  States. 

(2)     The  qualified  electors  of  a  local  government  unit  may,  by  initia- 
tive or  referendum,  require  it  to  do  so. 

Convention  NoVos  with  other  units  of  government,  the  state 

New    provision    allowing    local    govern-       »"J  t,l«  United  States, 
ments     to    share    services     and     functions 


1972   Montana  Constitution,    XI, 7. 


CHAPTER  20 

FIRE  PROTECTION"  IN  UNINCORPORATED  TOWNS— FIRE  WARDENS, 
COMPANIES  AND  DISTRICTS 

Section   11-2001.  Appointment  of  and  duties  of  fire  warden. 

11-2002.  Removal  of  dangerous  chimneys,  etc. — penalty. 

11-2003.  Fire  companies — how  organized. 

11-2004.  Elect  officers,  make  bylaws,  exempt  firemen. 

11-200j.  County  clerk  may  issue  exempt  certificates. 

11-2006.  Seal  and  record  of  membership. 

11-2007.  Duties  of  chief. 

11-2008.  Fire    protection  —  creation    of    tire    districts  —  contracts    with    cities, 

towns  and  private  service — dissolution  and  change  of  boundaries. 

11-2009.  Unconstitutional. 

11-2010.  Trustees  of  lire  districts — mutual  aid  agreements. 

11-2011  to  11-2010.     Repealed. 

11-2020.  Volunteer  Firemen's  Compensation  Act. 

11-2021.  Repealed. 

11-2022.  Disability,  death,  insurance  nnd  pension  benefits. 

11-2023.  Qualification  for  compensation. 

11-2021.  Claim    for    compensation — contents — filing — limitation     on'  time    for 

filing — addition  of  name  to  pension  list. 

U-202ij.  Payment  of  claim — beneficiaries  of  deeedont. 

11-202C.  Administration  of  act. 

A 


11-2001  CITIES  AND   TOWNS 

11-2027.  Rules  nnd  regulations  to  be  made  by  industrial  accident  board  and 
board    of   administration    of    public    employees'    retirement    system. 

11-202S.     Earnings  to  be  pnrt  of  moneys. 

11-2029.  Reports  of  ind'Jitiial  accident  boaid  and  public  employees  retire- 
ment system. 

11-2030.     Fire  insurance  premium  tax  to  be  paid  into  fund. 

11-2031.     Penalty  for  false  statements  or  claims. 

11-2001.  (5141)  Appointment  of  and  duties  of  fire  warden.  The  board 
of  county  commissioners  must,  upon  petition  ol  ten  residents  of  any  unin- 
corporated city,  town,  or  village  in  the  county,  appoint  a  fire  warden  for 
such  city,  town  or  village,  whose  duty  it  is  to  examine  all  chimneys,  stoves, 
stovepipes,  ovens,  furnaces,  boilers,  and  appurtenances  thereto  belonging. 
History:  En.  Sec.  1,  p.  101.  L.  1S76;  re-cn.  Sec.  3230,  Pol.  C.  1S05;  rc-cn.  Sec. 
rc-en.  Sec.  639.  5th  Div.  Key.  Stat.  1S70;  2074.  Rev.  C.  1007;  re-cn.  Sec.  5111,  K.  C. 
re-cn.  Sec.  1139,  5th  Div.  Comp.  Stat.  1SS7;       M.  1921. 

11-2002.  (51-12)  Removal  of  dangerous  chimneys,  etc.  — penalty. 
"When  any  chimney,  stove,  stovepipe,  oven,  furnace,  boiler,  or  appurte- 
nance thereto  is  defective,  out  of  repair,  or  so  placed  in  any  building  as  to 
endanger  it  or  any  other  building  by  communicating  fire  thereto,  the  fire 
warden,  on  complaint  of  "any  citizen,  either  orally  or  in  writing,  or  upon 
his  own  examination,  or  other  satisfactory  proof,  must  give  written  notice 
to  the  owner  or  ocuupant  of  the  building  or  premises,  directing  the  owner 
or  occupant  to  repair  the  same  so  as  to  make  it  secure  against  accident  by 
fire;  and  he  may  in  the  notice  require  the  occupant  or  owner  to  replace 
any  defective  flue  or  stovepipe  with  a  new  and  safe  one;  and  if  the  occu- 
pant or  owner  m-glccts  for  the  space  of  three  days  to  comply  with  the 
terms  of  said  notice,  he  is  guilty  of  a  misdemeanor  and  punishable  ac- 
cordingly. 

History:     En.   Sec.   2,   p.   101.  L.   187G;  Collateral  References 

rc-cn.  Sec.  C10,  5th  Div.  Rev.  Stat.   187'.);  Municipal  CurporatiniisC=>202. 

rc-en.  Sec.  1140,  5th  Div.  Con:;).  Stat.  1857;  ,;■>  c.J.S.  Municipal  Corporations  §§  501, 

rc-cn.   Sec.  3231,  Pol.  C.   1S95;   rc-cn.  Sec.       Gmi. 
2075,  Rev.  C.  1907;  anid.  Sec.  1.  Ch.  17,  L. 
1021;  rc-cn.  Sec.  5142,  R.  C.  M.  1921. 

11-2003.  (51-13)  Fire  companies — how  organized.  Fire  companies  in 
incorporated  cities  and  towns  arc  formed  and  organized  under  special 
laws,  or  under  authority  conferred  upon  tiie  city  or  town  government. 
Those  in  unincorporated  towns  and  villages  are  organized  by  filing,  with 
the  county  clerk  of  the  county  in  which  they  are  located,  a  certificate  in 
writing,  signed  by  the  foreman  or  presiding  officer  and  secretary,  setting 
forth  the  date  of  the  organization,  name,  officers,  and  roll  of  active  and 
honorary  members,  which  certificate  and  filing  must  be  renewed  every 
three  months.  There  must  not  he  allowed  to  any  such  towns  or  villages 
more  than  one  company  for  each  one  thousand  inhabitants,  but  one  com- 
pany must  bo  t>lb>wi-d  in  any  city,  town,  or  village  where  lite  population 
is  less  than  one  thousand.  There  mu-t  not  be  allowed  to  any  lite  company 
more  than  twcnty-eiglil  errtilieato  members. 

History:     r.a.   See.   3232,   Pol.   C.    l?>';  References 

rc-cn.   S.-c.   JiVi'.   Rev.  C.    r><7:   re-cn.  Sec.  State   ex    ol.    I'm  insula   Sreiiritv    »'•».    »". 

G143,  R.  C.  M.  1921.    CJ.il.  Pol.  C.  Sec.  o335.       |;o:,,,|    „(    c„„„tv    I'mmuM,   02    .\|    <•'.',    7", 

202  I'  lies. 


FIRE   PROTECTION'   IN   UNINCORPORATED   TOWNS  11-2006 

11-2004.  (5144)  Elect  officers,  make  bylaws,  exempt  firemen.  Every 
such  fire  company  must  choose  or  elect  n  foreman,  who  is  the  presiding 
officer,  ami  a  secretary  and  treasurer,  and  may  establish  and  adopt  bylaws 
and  regulations,  and  impose  penalties,  not  exceeding  live  dollars,  or  expul- 
sion for  each  offense.  The  officers  and  members  of  unpaid  fire  companies 
regularly  organized  and  exempt  firemen  are  entitled  to  the  following  priv- 
ileges and  exemptions,  viz.:  Exemption  from  payment  of  poll  tax,  road  tax, 
and  head  tax  of  every  description;  exemption  from  jury  duty;  exemp- 
tion from  military  duty,  except  in  case  of  war.  invasion. "or  insurrection. 
Every  fireman  who  has  served  live  years  in  an  organized  company  in  this 
slate  is  an  "exempt  fireman."  and  must  receive  from  the  chief  engineer 
of  the  department  to  which  he  belonged  a  certificate  to  that  effect.  Every 
active  fireman  must  have  a  certificate  of  that  fact,  signed  by  the  chief  of 
the  fire  department  or  the  foreman  of  the  company  "to  which  he  belongs; 
such  certificates  must  be  countersigned  by  the  secretary,  and  over  the  seal 
of  the  company,  if  one  is  provided.  Each  certificate  entitles  the  holder  to  ex- 
emption from  military  and  jury  duty. 

History:     En.    Sec.   3233.   Pol.    C.    1S95;  50  C.J.S.  Juries  §153:  G2  C.J.S.  Munici- 

re-en.  Sec.  2077,  Rev.  C.  1907;  re-en.  Sec.       pal    Corporations    <|§  59S,    500;     04    C.J.S. 

5144,  R.  C.  M.  1921.  Municipal    Corporations    §1097;    84    C.J.S. 

,  „   .  Taxation  §  57. 

Collateral  References 

JurvC=>35;  Municipal  CorporationsO3 
104,  C72;  Taxational  00. 

11-2005.  (5145)  County  clerk  may  issue  exempt  certificates.  In  lieu 
of  issuing  certificates  to  exempt  firemen  by  the  chief  of  the  fire  depart- 
ment, as  provided  in  the  last  section,  on  t he  certificate  of  the,  foreman 
and  secretary  of  any  fire  company,  or  the  chief  of  the  department,  provi- 
sion being  made  therefor  in  the  bylaws  of  the  company,  "exempt  certifi- 
cates" may  be  issued  by  the  clerk  of  the  county,  over  his  official  seal  and 
signature,  which  entitles  the  holder  to  like  exemption  from  military  and 
jury  duty. 

History:  En.  Sec.  3234,  Pol.  C.  1FP5; 
rc-cn.  Sec.  2078.  Rev.  C.  1907;  rc-cn.  Sec. 
6145,  R.  C.  M.  1921. 

11-2006.  (5146)  Seal  and  record  of  membership.  Every  fire  depart- 
ment regularly  organized  may  adopt  a  department  seal,  the  name  of  the 
particular  fire  department  to  which  it  belongs,  which  must  be  under  the 
control  of  and  for  the  use  of  the  secretary,  and  be  by  him  affixed  to  exempt 
cerliticates,  certificates  of  active  membership,  and  such  other  documents 
as  the  bylaws  may  provide.  The  secretary  of  every  department  having 
a  seal  must  take  the  constitutional  oath  of  office  and  -rive  such  bond  as  the 
bylaws  provide  for  the  faithful  performance  of  his  duties.  The  secretary  of 
the  fire  department,  or  fire  company  must  keep  a  record  of  all  certificates 
of  exemption  ornetive  membership,  the  date  thereof,  and  to  whom  issued; 
and  when  no  seal  is  provided,  similar  entries  of  certificates  issued  to  ob- 
tain county  clerk's  certificates.  Every  such  certificate  is  prima  facie  evi- 
dence of  (he  facts  therein  stated. 

History:  r.n.  'Sec.  3235,  Pol.  C.  1RP5; 
rccn.  Sec.  2079.  Rev.  C.  1907;  rc-cn.  Sec. 
JUG,  R.  C.  M.  1921. 


11-2007.  (5117)  Duties  of  chief.  The  chief  of  every  fire  department 
must  inquire  into  the  cause  of  every  fire  occurring  in  the  town  of  which 
he  is  the  chief,  and  keep  a  record  thereof;  he  must  aid  in  the  enforcement 
of  all  fire  ordinances  duly  enacted,  examine  buildings  in  process  of  erection, 
report  violations  of  ordinances  relating  to  prevention  or  extinguishment 
of  fires,  and,  when  directed  by  the  proper  authorities,  institute  prosecu- 
tions therefor,  and  perform  such  other  duties  as  may  be  by  proper  au- 
thority imposed  upon  him.  His  compensation,  if  any,  must  be  fixed  and 
paid  by  the  city  or  town  authorities.  He  must  attend  all  fires  with  his 
badge  of  office  conspicuously  displayed,  must  prevent  injury  to,  take 
charge  of,  and  preserve  all  property  rescued  from  fires,  and  return  the 
same  to  the  owner  thereof  on  the  payment  of  the  expenses  incurred  in 
saving  and  keeping  the  same,  the  amount  thereof,  when  not  agreed  to, 
to  be  fixed  by  any  justice  of  the  peace. 

He  must  devise  and  formulate  or  cause  to  he  devised  and  formulated 
a  course  or  plan  of  instruction  or  training  program  making  available  to 
each  regular  member  of  his  department  not  less  than  thirty  (30)  hours  of 
instruction  per  year  in  matters  pertaining  to  fire  fighting,  and  he  must 
supervise  the  operation  of  such  plan  or  program.  On  or  before  the  first 
day  of  September  of  each  year,  he  must  prepare  and  file  with  the  public 
employees'  retirement  system  of  the  state  of  Montana  a  certificate,  sub- 
scribed and  verified  under  oath,  stating  whether  or  not  his  volunteer  fire 
company  qualified  under  the  provisions  of  subparagraph  two  (2)  A  of 
section  11-21)23  during  the  preceding  fiscal  year,  and  setting  forth  the  full 
name  and  residence  address  of  each  member  of  his  department  who  satis- 
factorily completed  such  thirty  (30)  hours  of  instruction  during  said 
preceding  fiscal  year,  under  the  provisions  of  subparagraph  two  (2)  C  of 
section  11-2023.  Such  verified  certificate  must  be  maintained  in  a  perma- 
nent file  by  said  public  employees'  retirement  system  for  the  purpose  of 
establishing  eligibility  for  participation  in  the  volunteer  firemen's  pension 
plan,  and  must  be  open  for  inspection  as  a  public  record. 
History:     En.   Sec.  o23-,  rol.   C.   1835;  Cross-References 

recti.  Sec.  20S0,  r.cv.  C.   r;r.-;  rc-sit.  V*c.  Inspection   of   fire   equipment   of   build- 

5147,  R.  C.  M.  1021;  r.n\5    Sec.  0,  Ch.  118,      iDCs,  sec  Glt-IV.S. 
**•  19C5<  Investigation  of  lires,  sec.  82-1209. 


11-2008.  (514S)  Fire  protection— creation  of  fire  districts — contracts 
with  cities,  towns  and  private  service — dissolution  and  change  of  bound- 
aries,    (a)     The  board  of  county  commissioners  is  authorized  to  establish 

fire  districts  in  any  unincorporated  territory,  town  or  village  upon  presenta-ll  573  SUPPLEMENT 
tion  of  a  petition  in  writing  signed  by  the  owners  of  fifty  per  cent  (oUf- 
or  more  of  the  area  of  the  privately  owned  lands  included  within  ::;■■ 
proposed  district  who  constitute  a  majority  of  the  taxpayers  who  arc  free- 
holders of  such  area,  and  whose  names  appear  upon  the  last  complete'-: 
assessment  roll;  the  board  shall  within  ten  (10)  days  after  the  receipt  of 
such  petition;  give  notice  of  the  hearing  thereof  at  least  ten  (10)  days  pri-r 
thereto  by  mailing  a  copy  of  the  notice  by  first  class  mail  to  each  free- 
holder in  the  district  at  the  address  above  shown  in  the  assessment  re1.!, 
by  causing  notices  of  the  time  and  place  of  such  hearing  to  be  posted  in 
at  least  three  (3)  of  the  most  public  places  within  the  area  proposed  tr. 
be  established  as  a  fire  district,  and  published  at  least  once  not  less  than 
leii  (10)  or  more  than  t\venty(20)  days  prior  to  the  time  of  said  hearing  in 
a  newspaper  regularly  published  in  the  county  in  which  such  proposed 
district  is  situated.  The  board  shall  proceed  to  hear  the  said  petition  at 
the  time  set  therefor,  or  at  any  time  within  five  (p)  days  thereafter  ;o 
which  the  same  shall  have  been  postponed  or  continued  with  due  notice. 
and  may  grant  the  same  unless  it  shall  be  established  thereat  that  the 
petition  bears  insufficient  signatures  as  above  required,  or,  if  originally 
sufficient,  that  by  reason  of  written  withdrawals  thereof  it  has  become 
insufficient.  The  board  shall  render  its  decision  within  thirty  (00)  days 
after  said  heaving.  At  the  time  of  the  annual  levy  of  taxes  the  board  of 
county  commissioners  may  levy  a  special  tax  upon  all  property  within 
such  districts  for  the  purpose  of  buying  or  maintaining  fire  protection 
facilities  and  apparatus  for  such  districts,  or  for  the  purpose  of  paying  to 
a  city,  town  or  private  Ore  service  the  consideration  provided  for  in 
any  contract  with  the  council  of  such  city,  town  or  private  fire  service  for 
the  purpose  of  furnishing  lire  protection  service  to  property  within  such 
district,  and  such  tax  must  be  collected  as  are  other  taxes.  That  the 
relationship  between  fire  district  and  the  city,  town  or  private  fire  service 
shall  be  that  of  an  independent  contractor. 


.v  (k)  £*%  f'rC  d'Striet  or?auized  "nder  this  act  mav  be  dissolved  bv 
the  board  of  county  commissioner*  upon  presentation  of  a  petition  there- 
for signed  by  the  owners  of  fifty  per  cent  (50%)  or  more  of  the  area  of 
the  privately  owned  lands  included  within  such  fire  district  and  who  con- 
stitute a  majority  of  the  taxpayers  who  are  freeholders  of  such  area  and 
whose  names  appear  upon  the  last  completed  assessment  roll  The'  pro- 
cedure and  requirements  outlined  in  subsection  (a)  above  shall  applv  to 
such  requests  for  dissolution  of  fire  districts.  ' 

(c)     Change  of  boundaries— division.     Fire  districts  may  be  divided  in 
the  following  manner:  Whenever  a  petition  in  writing  shall  be  made  to  the 
county  commissioners,  signed  by  the  owners  of  twenty  per  cent   (20^'*. 
or  more,  of  the  privately  owned  lands  of  an  area  proposed  to  be  detracted 
from  the   original   district,   and   who  constitute   twenty  per  cent    (20>t;. 
or  more,  of  the  taxpayers  who  are  freeholders  within  such  proposed  de- 
tracted area,  whose  names  appear  upon  the  last  completed  assessment  roll, 
the  county  commissioners  shall,  within   ten    (10)    days  from   the   receipt 
of  such  petition  give  notice  of  the  hearing  of  said  petition  by  mailing  a  copy 
of  the  notice  by  first  class  mail  to  each  freeholder  in  the  district  at  the 
address  shown  in   the  assessment  roll,  by  causing  to  be   posted,  a  notice 
thereof  at  least  ten  (10)  days  prior  to  the  time  appointed  by  them  for  the 
consideration   of  said  petition,   in   at  least   three    (3)    of  the   most   public 
places   within    the   proposed   detracted   area,   and    also    in   at    least   three 
(3)  of  the  most  public  places  within  the  remaining  area.    The  petition  for 
detraction  shall  describe  the  boundaries  of  the  proposed  detracted  area, 
and  also  the  boundaries  of  the  remaining  area.    The  county  commissioners 
shall,  on  the  day  fixed  tor  hearing  such  petition  (or  on  any  legally  post- 
poned  day),   proceed    to    hear   said    petition;    and    said    petition    shall    be 
granted,  and  the  original  districts  shall  thereupon  be  divided  into  separate 

districts,  unless  at  the  time  of  ttie  hearing  on  such  petition  protests  shall  1973  SUPPLEMENT 
be  presented  by  the  owners  of  fifty  per  cent  -(50^),  or  more,  of  the 
area  of  the  privately  owned  lands  included  within  the  entire  original  dis- 
trict, and  who  constitute  a  majority  of  the  taxpayers  who  arc  freeholders 
of  the  entire  original  district,  and  whose  names  appear  upon  the  last 
completed  assessment  roll.  If  such  required  amount  of  protests  arc  pre- 
sented, the  petition  for  division  shall  be  disallowed.  Upon  the  division 
of  districts,  moneys  on  hand  shall  be  apportioned  between  the  divided 
areas  according  to  their  respective  taxable  valuations;  all  other  assets  of 
the  original  district  shall  become  the  property  of  the  remaining  area,  but 
a  reasonable  value  shall  be  placed  upon  sucli  "other  assets"  and  the  remain- 
ing area  shall  become  indebted  to  the  detracted  area  for  its  proportionate 
share  thereof,  based  upon  taxable  valuations.  Provided,  however,  that  any 
detracted  area  shall  remain  liable  for  any  existing  warrant  and  bonded 
indebtedness  of  the  original  district. 

(d)  Change  of  boundaries — annexation.  Adjacent  territory  that  is 
not  already  a  part  of  a  fire  district  may  be  annexed  in  the  following 
manner:  A  petition  in  writing  by  the  owners  of  fifty  per  cent  (50%),  or 
more  of  the  area  of  privately  owned  lands  of  the  adjacent  area  proposed 
to  be  annexed,  and  who  constitute  a  majority  of  the  taxpaying  freeholders 
within  such  proposed1  area  to  be  annexed,  whose  names  appear  upon  the 
last  completed  assessment  roll,  shall  be  presented  to  the  board  of  county 
commissioners.  The  commissioners  shall  hold  a  hearing  on  such  peti- 
tion, in  accordance  with  the  procedure  outlined  in  subsection  (c)  above: 
and  shall  allow  the  annexation  of  such  proposed  adjacent  territory,  unless 
protests  are  presented  at  the  hearing  by  the  owners  of  fifty  per  cent  (50'«  ). 
or  more,  of  the  area  of  the  privately  owned  lands  included  wiihiu  (lie 
original  district,  and  who  constitute  a  majority  of  the  taxpaying  free- 
holders within  the  original  district.  Such  annexed  territory  shall  be- 
come liable  for  an}'  outstanding  warrant  and  bonded  indebtedness  of  the 
original  district. 


S?St.^b'hf *,  pr7nted  t0  thec^  iSLSLSTSS 

firf  d  strL  to  whic  rstd  t0'  ^  iUduded  in'  "*  oth-  «*»* d 

tk!  2f  «  «hich  said  area  is  adjacent.  Said  petition  must  set  forth 

the  change  of  boundaries  to   be  affected  bv  m*h   »™  TY      V 
area.  The  commissioners  shall  holfa  tearing  on    hcnSn    "      "  °! 
ance  with  the  procedure  outlined  in  subsSn  ?.,    aJve 'and "he"  with* 

th.  h*    ?nd.annfMtw»  *•"  ^  allowed  unless  protests  «e  presented  a 
the  hearing  by  the  owners  of  fiftv  per  cent  faOCM    „r  r™.        Presented  at 

the  privately  owned  lands  included^hTe^   is i^ffeet fanTwhl 
cons Utute  a  majority  of  the  taxpaying  freeholders  of  efther  district    ac- 
"J  t0,  the    ast  «o»»P^cd  assessment  roll,  and  provided    that   sUd, 
withdrawals  and  annexation   shall  be   allowed   oulv  L     ,   .1       • 
more  advantageous  proximity  and  commSions  whh  the  fi  T!V 
facilities  of  the  other  district.  1973    SOTpSJmwK 

«?V £.  '1957;  'amd "  S  c  Y^t  If  l'  -n"  »'  ?M  M  355'  33"*  P  2d  »vSS, 
W  amd.  Sec.'  i?S.  SfjJ  fib,*^  ^io^'uT^*  "8  M  69>  73'  354  * 
Sec  1,  Ch.  49,  L.  1963.  '  IUoS- 

Constitutionality  Eeferences 

„1on  ;:£#  jm^vkts  s  £  sraswsw Ci<-v  of  Miss°uia: 

tice  to  property  owners   were  unconstitu-  "  ' 

tional  as  being  in  direct  conflict  with  the  Collateral  Eeferences 

i^rTnSM!!"Ctoe-i'1.seclira27'  Municipal   Corporations^     27    "8    51 

article  III,  Montana  constitution  and  thp  no    ptq     -\r    *7»  -"«"">' — 'J,   <•',   ~o,   01. 

first  clause  of  the  fourteenth  amending      et  seq.  41  101        ^    CorPoratl0118    §§  7 

11-2009.     (5148.1)    Unconstitutional. 

Unconstitutional  was  a  denial  of  due  proceg3  in  conflict  with 

This  section   (Sec.  1,  Ch.  148,  L.  1925),  section  27.  article  III,  Montana   constitu- 

authorizing    establishment    of    fire    limits  tion  and  the  first  clause  of  the  fourteenth 

within  unincorporated  towns,  was  held  un-  amendment  to  the  constitution  of  the  Uni- 

tonstitutional  in   Great  Northern   By.   Co.  ted  States  of  America.  Great  Northern  Rv. 

v.  Roosevelt  County,  134  M  355,  332"  P  2d  Co.  v.  Roosevelt  County,  134  M  355,  332 

501.  P  2d   501,  502,  505,   50C,   distinguished   in 

This  section  (Sec.  1,  Ch.  148,  L.  1925)  138  M  69,  73,  354  P  2d  1056    msa 

11-2010.     (5149)  Trustees    of   fire    districts — mutual   aid   agreements. 

a)  "Whenever  the  board  of  county  commissioners  shall  have  established 
a  fire  district  in  any  unincorporated  territory,  town  or  village,  said  com- 
missioners may  contract  with  a  city,  town  or  private  fire  company  to 
furnish  fire  protection  for  property  within  said  district,  or  shall  appoint 
five  qualified  trustees  to  govern  and  manage  the  affairs  of  the  fire  district, 
who  shall  hold  office  until  their  successors  are  elected  and  qualified,  as 
hereinafter  provided.  Qualifications  of  electors  and  trustees,  terms  of 
office,  vacancies,  manner  and  date  of  elections,  shall,  as  far  as  possible, 
he  the  same  as  provided  in  the  school  election  laws  for  school  districts  of 
the  second  class ;  except,  that  only  electors  who  are  taxpayers  affected 
hy  the  special  fire  district  levies  may  vote  at  such  elections,  and  be 
qualified  to  serve  as  trustees;  and  except,  also,  there  need  be  no  special 
registration  of  electors. 

(b)  Power  of  trustee.  The  trustees  shall  organize  by  choosing  a  chair- 
man, and  appointing  one  member  to  act  as  secretary.  They  shall  prepare 
and  adopt  suitable  bylaws;  appoint  and  form  fire  companies  that  shall 
have  the  same  duties,  exemptions,  and  privileges  as  other  fire  companies. 

'he  trustees  shall  have  the  authority  to  provide  adequate  and  standard 
fire-fighting  apparatus,  equipment,  housing  and  facilities  for  the  protec- 
tion of  the  district;  and  shall  prepare  annual  budgets  and  request  spe- 
cial levies  therefor.  The  budget  laws  relating  to  county  budgets,  shall,  as 
**r  as  applicable,  apply  to  fire  districts. 


c        i    fi«  .lUtriet  mav  contract  with  the  council 
(c)     The  trustees  of  such  fire  Wu-t  »  ^  ^^ 

of  any  city  or  town,  or  w, h  the    rust ««  «^    -  wMch    ,,as   ,ny 

lished   in  any   u....u-orporate,l   trrr.  or>       o    n  ^^ 

boundary  line  lying  within  fi  <*   (;'■   str<3t    '"Lher  fire  district  shall  lie 

U„e  of  such  district,  whether  t  he  et y  or   <>« « »•   J  ^ ^  o£  firc  pro. 

within  the  same  county  or  another  loan t>    to _u 

tection  service  by  the  city  or  town  or  b> ^^/j^.^  consider.,- 

included  within  such  district,  and  ma>  agree  to  pa    »  ™  q£    h    t„. 

tion  therefor,  provided,  that  the  owners  ot  ten  PC    ""Ml u  c; 

able  value  of   the  property  in  any  such  fie  d*  net  in  a  ^ 

such  a  contract.    Likewise,  the  trustees  ,na>   ™*™£jtam  or  other 

district's  equipment  and  facilities  to  be  used  bj  the  e i  t£, 

fire  districts  which  have  any  boundary  I  lies  I  m  g      .  hu    r, , 

line  miles  of  any  boundary  hue  of  such  c u>    .c -    Like  v c 

may  enter  into  contracts  with  pubhc  or  pm ate ^part us  «         ^ 

district   fire   company   »ny   ex  *£*    ™   P* £«  ^  or  city  limit„ 

rrSyfiri  rt         •      *"f  any  boundary  line  of  such  dis- 

but  within  five  (•>)   straigni  nue  im  ■;       ,    u  ,:     within  the  same 

fund  holding  such  contracts.  — 

(d)     A  mutual  aid  agreement  is  an  agreement  for  protection  against 
natural    or   man-made   disasters.    Fire    district    trustees    may    enter    such 
agreements  with  the  proper  authority  of 
(1)     other  fire  districts 

unincorporated  municipalities 

incorporated  municipalities 

state  agencies  which  have  fire  prevention  services 

private  fire  prevention  agencies 

federal  agencies. 


(2) 
(3) 
(4) 
(5) 

(G) 

History: 


En.  Sec.  1,  Cli.  107.  L.  1011; 
amd.  Sec.  1,  CU.  10,  E.  1921;  re-en.  Sec. 
6140,  R.  C.  M.  1021;  amd.  Sec.  1,  CU.  130, 
L.  1925;  .Mild.  Sec.  3,  Ch.  97,  E.  1917; 
amd.  Sec.  2,  Ch.  75.  L.  1953;  amd.  Sec.  2, 
Ch.  77,  L.  1959;  aiad.  Sec.  1.  Ch.  116,  E. 
1959:  amd.  Sec.  1.  Ch.  2.  L.  1965. 


References 

State  ox  ret.  Powcr3  v.  Dale,  47  M  227, 
22J),  131  1*070. 

Collateral  References 

Municipal  Cor po rat  ion sC=>  107-1 C9. 

C2   C.J.S.   Municipal   Corporations   §  542. 


History:  En.  Soc.  1,  Ch.  107,  E.  1911 ; 
amd.  Sec.  1.  -Ch.  19,  L.  1921;  rc-cn.  S-c. 
5149,  R.  C.  M.  1921;  amd.  Sec.  1.  Ch.  130, 
L  1925;  amd.  Sec.  3,  Ch.  97.  L.  1917;  amd. 
Sec.  2.  Ch.  75,  L.  1953;  nmd.  Sec.  2.  Ch. 
77,  L.  1959:  amd.  Sec.  1.  Ch.  2.  L.  190..; 
amd.  Sec.  1.  Ch.  333,  L.  19G9;  amd.  Sec. 
1,  Ch.  120,  L.  1973. 

Amendments 

Tho  1909  amendment  added  the  last 
two    sentences    to    subsection    (<•)• 

The  1973  :m«tfiulim»nt  substituted  "which 
•lias  any  boundary  line  lying  within  live 
f5)  straight  lino"  miles  of  any  boundary 
line"  in  Ilio  first  ami  second  sentences  of 
siil.divisii.il  (•■)  for  "lyiii','  within  live  (.".> 
Viilos  of  the  farthest  limits":  substituted 
"such  a  roiitrnrt"  at  I  lie  end  ot  I  lie  lirst 
sentence    «f    siil. division    (?)    for    "a    fim- 

traet    wit  It    tl ily     tiro    department     for 

firo    protection,   or    to    be    included    in    I  he 


nre  district  protection  facilities'';  .substi- 
tuted "lying  outside  of  such  district  or 
any  other  district  or  city  limits,  hut  with- 
in five  (5)  straight  line  miles  of  any 
boundary  line"  in  the  third  sentence  of 
subdivision  (r)  for  "lying  more  than  oae 
(1)  mile  outside  of  the  district  or  any 
other  district  or  city  limits,  but  within 
five  (5)  miles  of  the  farthest  limits";  and 
made  minor  changes  in  phraseology. 

Repealing  Clause 

Section  2  of  Ch.  333,  Laws  1909  repealed 
all  acts  and  parts  of  acts  in  ronllict  there- 
with. 

Effective  Date 

Section  3  of  Ch.  333,  Laws  1909  pro- 
vided the  art  should  be  ill  effort  from 
mid  after  its  pas-age  and  approval.  Ap- 
proved March  13,  ;"<•'.>.  .„_ 

1973  SUPPLEMENT 


) 


11-2011  to  11-2019.  (5150  to  5155)  Repealed— Chapter  75,  Laws  of 
1953. 

Repeal  to  a  bond  election  and  the  proceeds  thereof 

These  sections   (Sees.  2  to  10.  Ch.  107,      for  a  lire  district,  were  repealed  by  Sec.  3 
L.  1911;  Sec.  1,  Ch.  130,  L.  1023),  relating      Ch.  75,  Laws  19o3. 

11-2020.  (515S.1)  Volunteer  Firemen's  Compensation  Act.  This  act 
shall  be  known  and  may  be  cited  as  the  Volunteer  Firemen's  Compensation 
Act. 

wutorv     En     Sec    1.   Ch.   65,   L.   1935.  Eight  of  firemen  to  recover  under  work- 

History.     En.    s»ec.    i,   uu        .  ^^  compensation  acts.  10  ALK  201  and 

Collateral  References  81  ALU  473. 

Municipal  CorporationsC=>176  (3). 
62  C.J.S.  Municipal  Corporations  §§563, 
591. 

11-2021.     (515S.2)  Repealed— Chapter  147:  Laws  of  1963. 

Repeal  tion   fund,   was  repealed   by  Sec.  242,   Ch. 

This  section    (See.  2,  Ch.   05,  L.  1935),      147,  Laws  1963. 

creating  the  volunteer  firemen's  compensa- 

11-2022.     (515S.3)     Disability,    death,  insurance   and  pension  benefits. 
1.    Every  member  of  a  Tire  company  organized  in  an  unincorporated  area, 
town  or  village  under  the  laws  of  this  state,  shall  be  entitled  to  receive 
^compensation  for  disability  incurred  while  in  the  performance  of  his  duties 

as  such  fireman,  when  such  disability  necessitates  the  services  of  a  phy- 
sician or  surgeon,  while  confined  or  noucoii fined,  in  the  following  amounts: 

a.  If  confined  to  a  hospital,  the  actual  cost  of  hospitalization,  and  the 
reasonable  charges  of  a  duly  licensed  physician  or  surgeon,  not  to  exceed 
two  thousand  five  hundred  dollars  ($2,500). 

b.  If  not  confined  to  a  hospital,  the  actual  reasonable  charges  of  a 
duly  licensed  physician  or  surgeon,  not  to  exceed  seven  hundred  fifty  dol- 
lars" ($750).  ( 

c.  If  confined  to  his  home,  and  such  confinement  necessitates  the 
services  of  a  nurse,  then  the  actual  charges  of  such  nurse,  together  with 
actual  reasonable  charges  of  a  duly  licensed  physician  or  surgeon,  not  to 
exceed  one  thousand  seven  hundred  fifty  dollars  ($1,750). 

2.  "Where  an  injury  incurred  in  line  of  such  duty  results  in  the  loss  by 
amputation  of  an  arm,  hand,  leg  or  foot,  or  the  enucleation  of  an  eye, 
or  the  loss  of  any  of  the  natural  teeth,  the  board  shall  order  them  an  arti- 
ficial member  or  members  be  furnished  to  supply  the  loss  thereof.  The 
expense  of  furnishing  sucli  members  shall  not  exceed  the  following 
amounts:  Hand  or  arm  to  elbow,  two  hundred  fifty  dollars  ($250);  arm 
above  elbow,  three  hundred  dollars  ($300)  ;  foot  or  leg,  two  hundred 
fifty  dollars  ($250) ;  eye.  twenty-five  dollars  ($25)  ;  teeth,  one  hundred 
seventy-five  dollars  ($175).  The  replacement  of  an  artificial  member  so 
furnished  shall  be  required  every  five  (5)  years,  if  necessary. 

3.  To  aid  in  defraying  funeral  expenses  of  a  fireman  covered  under 
this  act  whose  denth  occurs  in  line  of  duty,  an  amount  not  to  exceed  the 
sum  of  two  hundred  fifty  dollars  ($250)  shall  be  allowed. 

4.  To  encourajre  and  aid  volunteer  fire  departments  to  maintain  group 
insurance  for  benefits  on  account  of  death  or  injury  incurred  by  members 
while  in  the  performance  of  dutirs  as  volunteer  firemen,  the  sum  of  fifty 
dollars  ($50)  per  year  for  each  mobile  unit  of  fire-fighting  equipment, 
not  cxcecdinc  two  (2)  such  units  in  number  for  any  such  department, 
shall  be  paid  to  each  volunteer  fire  department  maintaining  such  insur- 
ance, or  to  the  organization  or  ngeney  maintaining  such  insurance  for  any 
such  volunteer  lire  department. 


5.     In  the  case  of  every  volunteer  fireman  who  shall  meet  the  qualifi- 
cation requirements  set  forth  in  subparagraph  two  (2)  of  section  11-2023, 

and  then  if  the  claim  provided  for  under  subparagraph  two  (2)  of  section 
11-2024  shall  be  completed  and  filed,  the  claimant  shall  be  entitled  there- 
after to  participate  in  the  volunteer  firemen's  pension  plan  as  provided  in 
this  act,  and  to  receive  payments  thereunder  computed  each  year  in  the 
following  manner.  Whenever  at  the  close  of  business  on  the  last  day  of 
any  fiscal  year  there  shall  be  a  balance  in  the  volunteer  fireman's  com- 
pensation earmarked  revenue  account  in  the  earmarked  revenue  fund  in 
excess  of  one  million  dollars  ($1,000,000)  then  the  industrial  accident  board 
shall  set  aside  and  pay  over  to  the  public  employees'  retirement  system, 
the  smaller  of  such  amount  in  excess  of  one  million  dollars  ($  1,000,000), 
or  an  amount  equal  to  ninety-five  per  cent  (95%)  of  the  increase  of  said  ac- 
count balance  over  the  account  balance  at  the  end  of  the  preceding  fiscal 
year,  for  the  payment  by  said  public  employees'  retirement  system  of 
pensions  to  qualified  claimants  during  the  immediately  succeeding  fiscal 
year.  The  amount  to  be  paid  to  each  qualifying  claimant  shall  be  deter- 
mined by  dividing  said  amount  set  aside  by  the  number  of  claimants 
qualifying  to  participate  in  such  pension  plan  at  the  beginning  of  such 
succeeding  fiscal  year.  If  sueh  amount  set  aside  shall  be  sufficient  to  pay 
each   such    qualified    claimant    at    least    twenty    dollars    (£20)    per    month 

throughout  sueh  succeeding  fiscal   year,  then  such   pension  shall   be   paid  miPPT  EVENT 

monthly,  on  or  before  the  last  day  of  each  month  of  sueh  succeeding  fiscal 
year;  but  if  said  amount  set  aside  shall  not  be  sufficient  to  pay  each  quali- 
fied claimant  at  least  twenty  dollars  (.*2(J)  per  month,  then  each  qualified 
claimant's  full  pension  for  that  year  shall  be  paid  to  him  in  one  lump 
payment  on  or  before  the  fifteenth  day  of  December  of  sueh  year;  pro- 
vided, however,  that  in  any  event  the  total  pensiori  payable  hereunder  to 
any  qualified  claimant  shall  not  exeeed  the  sum  of  fifty  dollars  ($.10)  pef 
month,  and  the  amount  to  be  set  aside  hereunder  from  the  volunteer 
fireman's  compensation  earmarked  revenue  account  in  the  earmarked 
revenue  fund  at  the  beginning  of  any  fiscal  year  for  the  funding  of  such 
pensions  shall  not  in  any  event  exceed  the  amount  necessary  to  pay  such 
maximum  of  fifty  dollars  ($o0)  per  month  to  each  claimant  qualified  as  of 
the  beginning  of  sueh  fiscal  year.  For  the  purpose  of  computation  and 
payment  of  benefits  under  this  act,  if  children  of  any  volunteer  fireman 
shall  become  eligible  for  benefits  hereunder,  then  all  children  of  sueh  volun- 
teer fireman  shall  be  treated  collectively  as  one  (1)  claimant.  The  fiscal 
year  for  the  purpose  of  this  act  shall  begin  on  the  first  day  of  July  of  each 
year  and  end  on  the  last  day  of  June  of  each  year. 

History:    En.    Sec.    3,    Ch.    05,   L.    1035;  untecr   fireman"   throughout   subsection    5; 

*md.   Sec.   1,   Ch.    37,   I..    1957;    aind.   Sec.  inserted  the  next   to  List  sentence   in  sub- 

1,  Ch.  118,  L.  19U5;  amd.  Sec.  3,  Ch.   Ii20,  section    5;    ami    made    minor    changes    in 

I..    1CG7;    nmd.    Sec.    1,    Ch.    SO,    L.    1971;  phraseology. 

amu.   Sec.   1,  Ch.   199,  L.    1973.  T1|e    ]!)73    allieii(linent    substituted    "the 

smaller   of   such   amount    in   excess1   of   one 

Amendments                          ^  million  dollars   (•? I.HOO.OOO),  or  an  amount 

The   I971"*amendmcnt   removed  from  the  equal  to  ninety-live  per  cent  t'.'.V,  >  ,.t  the 

first    sentence    of    subsection    ~>    a    require-  increase  of   said   account   balance  ever  the 

meat    that    the    volunteer    iireman    himself  account  balance  at   the  cud  of  the  preeed- 

complctc    ami    file    the    claim;    substituted  iug  fiscal  year,"  for  "said  excess  amount"; 

"us  provided   ifi   this  act"  for  "throughout  increase, I      the      maximum      pension      t'riim 

the     remainder     of     bis     lifetime"     in     the  twenty-live     to     fifty     dollar*     per     month; 

latter    pail    of    the    first    sentence    of    sub-  and     made     minor    changes     in     style    ami 

section  J;  substituted  "claimant"  for  "\ol-  phraseology. 


11-2023  CITIES  AND   TOWNS 

11-2023.  (5153.4)  Qualification  for  compensation.  (1)  In  order  to 
qualify  for  the  compensation  provided  under  subparagraphs  one  (1),  two 
(2),  three  (3)  and  four  (4)  of  section  11-2022.  the  firoruan  must  be  an 
enrolled  active  member  of  a  fire  company  organized  under  the  laws  of  the 
state  of  Montana  in  an  unincorporated  area,  town  or  village,  at  the  time 
of  such  injury  or  sickness  for  which  compensation  hereunder  is  claimed. 

(2)  In  order  to  qualify  for  participation  in  the-  volunteer  firemen's 
pension  plan  under  subparagraph  five  (5)  of  section  11-2022,  a  volunteer 
fireman  must  meet  each  of  the  following  requirements: 

(A)  Years  of  service.  (I)  To  qualify  for  full  participation  he  must 
have  completed  a  total  of  at  least  twenty  (20)  years'  service  as  an  active 
volunteer  fireman  and  as  an  active  member  of  a  qualified  volunteer  fire 
company  organized  under  the  laws  of  the  state  of  Montana  in  an  unincorpo- 
rated area,  town  or  village.  (II)  If  prevented  from  completing  at  least 
twenty  (20)  years'  service  by  dissolution  or  discontinuance  of  his  volun- 
teer fire  company,  or  by  personal  relocation  due  to  transfer  or  loss  of  em- 
ployment, or  by  personal  disability,  or  by  other  factor  beyond  his  reason- 
able control,  then  he  may  qualify  for  partial  participation  if  he  has  com- 
pleted at  least  ten  (10)  years'  service;  in  that  event,  he  shall  be  eligible 
for  only  a  proportion  of  t lie  benefits  specified  in  subparagraph  five  (5)  of 
section  11-2022,  determined  by  multiplying  sueh  specified  benefits  by  a  frac- 
tion, the  numerator  of  which  shall  he  the  number  of  years  active  service 
completed,  and  the  denominator  of  which  shall  be  twenty  (20).  (Ill)  Pro- 
vided, that  from  and  after  July  1,  1%5,  no  volunteer  fireman  shall  receive 
credit  for  any  year  of  membership  in  any  such  volunteer  fire  company  unless 
throughout  such  year  such  volunteer  fire  company  shall  have  maintained 
fire-fighting  equipment  in  serviceable  condition  of  a  value  of  two  thou- 
sand five  hundred  dollars  ($2,r»()())  or  more,  and  unless  throughout  such 
year  such  volunteer  fire  company,  or  the  fire  district  served  thereby,  shall 
have  been  rated  in  class  five  (5).  six  ((j),  seven  (7),  eight  (8),  nine  (!>)  or 
ten  (10)  by  the  board  of  fire  underwriters  for  the  purpose  of  fire  insurance 
premium  rates;  provided,  further,  that  sueh  years  of  active  service  shall  be 
cumulative  and  need  not  be  continuous,  and  that  such  service  need  not  be 
acquired  with  one  (1)  single  fire  company,  hut  may  be  a  total  of  separate 
periods  of  active  service  with  different  lire  companies  organized  under  the 
laws  of  the  state  of  Montana  in  different  (ire  districts  in  unincorporated 
areas,  towns  or  villages.  From  and  after  passage  of  this  act,  the  annual 
period  of  service  for  the  purpose  of  this  aet  shall  be  the  fiscal  year;  no 
fractional  part  of  any  year  shall  count  toward  the  service  requirement. 
and  to  receive  credit  for  any  particular  year  a  volunteer  fireman  must 
serve  with  one  (1)  particular  volunteer  lire  company  throughout  that 
entire  fiscal  year ; 

(11)  lie  must  have'attained  the  age  of  fifty-five  (.").'))  years  (but  he 
need  not  be  an  active  volunteer  fireman  or  an  active  member  of  any 
.volunteer  fin-  company  at  the  time  of  reaching  such  a^e'>  ; 

((')  Dunne;  each  of  the  years  for  which  he  claims  credit  under  sub- 
paragraph ( A  i  above,  he  must  have  completed  a  minimum  of  thirty  {'.Mi 
hunt's  h1'  instruction  in  matters  pertaining  In  lire  tii'lii in.r,  under  a  iim^rani 
formulated  and  supervised   by  the  chief  of  Ins  volunteer   lire  company; 
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(D)  He  must  have  ceased  to  be  an  active  member  of  any  volunteer 
fire  company  organized  under  the  laws  of  the  state  of  Montana  in  an  unin- 
corporated area,  town  or  villase,  and  if  lie  applies  for  and  receives  pension 
benefits  hereunder,  lie  shall  not  thereafter  be  eligible  to  become  an  active 
member  of  any  such  volunteer  fire  company; 

(E)  He  must  not  be  eligible  for  benefits  under  any  fire  department 
relief  association  organized  in  any  incorporated  area. 

(F)  Provided,  however,  that  any  volunteer  fireman  who  is  an  active 
member  of  a  volunteer  fire  company  organized  under  the  laws  of  the  state 
of  Montana  in  an  unincorporated  area,  town  or  village  at  the  time  of  pas- 
sage of  this  act  shall  receive  credit  against  the  said  service  requirement  to 
the  extent  of  one  (I)  year's  credit  for  each  two  (2)  years'  service  com- 
pleted or  to  be  completed  by  him  prior  to  July  1,  190'3,  as  such  active 
member  of  any  such  volunteer  fire  company  or  companies;  for  the  purpose 
of  this  credit  for  prior  service  it  shall  not  be  necessary  either  that  the 
volunteer  fire  company  or  companies  with  which  such  service  has  been 
rendered  shall  satisfy  the  requirements  of  subparagraph  (A)  above,  or 
that  the  individual  volunteer  fireman  shall  during  such  prior  service  have 
satisfied  the  requirements  of  subparagraph  (C)  above;  but  in  any  event 
no  more  than  ten  (10)  years'  credit  shall  be  allowed  smy  such  volunteer 
fireman  by  reason  of  such  service  prior  to  July  ],  l!)(if>.  For  the  purpose  of 
establishing  such  prior  service  credit,  the  chief  of  each  volunteer  fire  com- 
pany shall  on  or  before  September  1,  1!)GS,  prepare  and  file  with,  the  public 
employees'  retirement  system  of  the  state  of  Montana  a  certificate,  sub- 
scribed and  verified  under  oath,  setting  forth  the  names  and  residence 
addresses  of  each  of  the  members  of  his  volunteer  fire  company  who  shall 
have  qualified  for  one  (1)  or  more  years'  credit  for  prior  service,  and 
setting  forth  the  number  of  years  of  credit  to  which  each  thereof  shall  be 
entitled. 

History:     En.   Sec.  4,   Ch.   G5,  E.   1935;  merator    of    which    shall    be    the    number 

anid.  Sec.  2,   Ch.   118,  L.   19G5;   arud.  Sec.  of  years  active  service  completed,  and  the 

1,   Ch.   161,  L.   10G7;    nmd.   Sec.   1,   Ch.   46,  denominator     ot'     which     shall     be    twenty 

L.    19G9;    amd.    Sec.    2,    Ch.    80,    L.    1971;  (20)";  and  made  minor  changes  in  phrase- 

amd.  Sec.  2,  Ch.  199,  L.  1973.  ology. 

Amendments  The    1973    amendment    divided    subdivi- 

.  sion     (J)     (A)     into    clauses    with     Roman 

The    1909    amendment    inserted    "area"  numerals;    inserted    -To    qualify    for    par- 

before  "town  or  village"  m  subsection  (1);  licipation"    at     the     beginning  '  of    clause 

and    subatitutcd   "two    thousand    five    hun-  (;>}     (A)     (I);     increased     the'  service    re- 

drcd  dollars   (.*2,5i)0)"  for  -seven   hundred  ,,uiri-.l  by  clause   (2)    (A)    (I)    from  ten   to 

fifty  dollars   ($7ju)"  and  "added  class  -ten  twenty   years;   substituted   claus.     (2)    (A) 

-(10)"  in  subdivision  (2)(A).  (ii)    ,or"  tho   proviso   inserted    in    subdivi. 

Tho  1971  amendment  reduced  the  service  sion    (2)     (A)     by    the    1971    amendment; 

requirements    spcciiied    in    subdivision    (2)  deleted     from     subdivision     (2)      (H)      the 

(A)    from    twflity    to    ten    years;    inserted  proviso  aided   by   the  1971  amendment:  ili- 

in     subdivisions     (2)   "(A)     and     C2i      (It)  vided     subdivision     (2)     ((.')     into    subdivi. 

identical  provisos  reading:  "provided,  that  siotis    (2)    (V)    and   (2)    (F);   inserted   new 

in  the  ease  of  any  volunteer  li reman   liav-  subdivisions    (2>     (I>)    and    (2)     (E);    and 

ing  computed  at   least   ten    (  10;   years'  but  made    minor    changes    in    style. 
less    than    twenty    1 20)    years'    service    as 

mi     active     volunteer     lircinati,     then     the  Effective  Date 

claimant    lienuniler    shall    be    eligible    fur  Section    It    of    Ch.     199,    Laws    197i!    pro- 
only    a     propel  lii.n     of     the     hi-nclils    speci-  \  ideil     the     ait     -Iniuld     be     in     etTeet     from 
lied    in    subparagraph    live    |  "■ ,    of    -"'limit  and    afl«T    its    p.i.-igc    niul    appioval.    Ap- 
I1-2D22,    ib-ti-niiiui-il    by    multiplying    such  proved  March  7,  197.'1. 
xpccilied    benefits    by    a    tract  inn,    tin'    nu- 
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11-2024.  (olS'.jl  Claim  for  compensation— contents— filing: — limita- 
tion on  time  for  filing— addition  of  name  to  pension  list.  1.  A  fireman 
claiming:  compensation  under  subparagraphs  one  (1),  two  (2),  three  (3) 
or  four  (4),  of  section  11-2022,  must  iile  his  claim  with  the  industrial 
accident  board  upvn  a  form  to  be  provided  therefor,  which  claim  shall 
contain  the  name  and  address  of  the  claimant,  date,  place  and  manner  of 
incurring  of  disability,  name  and  address  of  attending  physician  or  surgeon 
and/or  nurie,  if  any,  dates  of  confinement,  if  confined,  or  if  not  con- 
fined, dates  of  attendance  by  physician  or  surgeon,  dates  of  attendance 
by  Durse;  affidavit  of  attending  physician  or  surgeon  as  to  nature  of  dis- 
ability, number  and  dates  of  attendance  and  statement  of  charges;  if 
confined  to  hospital,  an  affidavit  of  person  in  charge  stating  nature  of 
disability,  dates  of  confinement  and  expenses  incurred  while  so  confined; 
affidavit  of  chief  or  secretary  of  fire  company  stating  that  said  fire 
company  was  duly  organized  under  the  laws  of  Montana  in  an  unin- 
corporated town  or  village,  statement  that  claimant  was,  at  the  date  of 
disability  an  active  enrolled  member  of  such  company,  and  that  the 
disability  was  incurred  in  line  of  duty;  an  affidavit  of  the  nurse  stating 
the  nature  of  disability,  dates  of  attendance,  and  statement  of  charges 
for  services;  said  claim  shall  be  verified  by  the  claimant,  tiic  attending 
physician  or  surgeon  and  nurse,  if  any,  and  by  the  person  in  charge  of 
the  hospital,  if  confined;  said  claim  shall  be  filed  with  the  board  within 
one  (1)  year  from  the  date  of  disability. 

2.  A  claimant  claiming  eligibility  under  the  volunteer  firemen's  pen- 
sion plan  must  file  his  claim  with  the  public  employees'  retirement  system 
upon  a  form  to  be  provided  therefor  by  the  public  employees'  retirement 
system,  which  claim  shall  contain  the  name,  address  and  date  of  birth 
of  the  claimant,  and  of  the  volunteer  fireman  if  other  than  the  claimant; 
the  fiscal  year  for  which  eligibility  shall  commence;  the  years  during 
which  service  as  a  volunteer  fireman  was  rendered  and  the  name  or 
names  of  the  volunteer  fire  company  or  companies  with  which  such  service 
was  rendered.  Such  claim  shall  be  filed  on  or  before  the  first  day  of  May 
of  any  year.  The  public  employees'  retirement  system  may  require  such 
proof  of  age  and  service  as  it  may  deem  proper,  but  the  certificates  filed 
or  to  be  filed  under  section  11-2007  and  subparagraph  2  of  section  11-2023 
shall  be  accepted  by  the  public  employees'  retirement  system  as  prima 
facie  proof  of  such  service.  If  such  claim  be  properly  filed  and  such 
claimant  be  found  by  the  public  employees'  retirement  system  properly 
qualified  to  participate  in  Mich  volunteer  firemen's  pension  plan,  then  the 
name  of  the  claimant  shall  be  added  to  the  list  of  qualified  persons  and 
the  claimant  shall  then  be  entitled  to  participate  in  said  volunteer  fire- 
men's pension  plan  as  of  the  fiscal  year  beginning  the  first  day  of  July 
following  the  tiling  of  such  claim. 

•    Histcr7:    En.    Gee.    5.    Cli.    65,   L.    IMG;  ant"   or  "person"   for   "volunteer    fireman" 

amd.   So:.   ",   Ch.   1  IS.  L.    IPCS;    amd.   Sec.  in    two    |>1.-h-ch    in    snliscetinii    .:    inserted 

4,  Cli.    100,   L.   1?ij7;   =nid.  Sec.  3,  Cli.   30,  "and    of    the    volunteer    tirein.in    if    other 

1^1071,  llian    the    elnimnnt''    after   "il.ite   of    l.iriti 

of   the   rl:iim:ml"    in    tho   tirvt    sentence   oi 

Amendments  auhtcetinii   .';   ami   made   minor  changes  i" 

The  It'll  aim  -ailment  substituted  "claim-  phraseology  and  style. 


11-2025.  (513>.C)  Payment  of  a  claim— beneficiaries  of  decedent.  1. 
Upon  receipt  of  a  claim  under  subparagraphs  one  (.1),  two  {'!),  three  (3) 
and  four  (4),  or  any  thereof,  of  section  11-2022.  l>y  iiie  industrial  accident 
board,  if  the  same  is  found  to  be  in  compliance  with  tiie  provisions  of 
subsection  one  (1)  of  section  11-2021,  the  board  must  order  the  allowance 
thereof,  and  pay  the  same  by  warrants  drawn  upon  the  volunteer  fire- 
men's fund  to  titc  order  of  the  attending  physician  or  surgeon,  attending 
nurse,  and  hospital. 
2.  All  payments  under  the  volunteer  firemen's  pension  plan  shall  be 
approved  by  the  public  employees'  retirement  system  and  paid  by  war- 
rants drawn  upon  the  earmarked  revenue  fund,  payable  to  the  order  of  the 
individual  qualified  volunteer  fireman;  provided,  however,  that  in  the 
event  of  the  death  of  any  volunteer  fireman  who  has  not  reached  the  age 
of  fifty-five  (oo)  years  but  who  has  otherwise  qualified  for  full  participa- 
tion hereunder,  or  in  the  event  of  the  death  after  February  27,  1071,  of  any 
volunteer  fireman  who  has  not  reached  the  ago  of  fifty-five  f 55)  years  but 
who  has  otherwise  qualified  for  partial  participation  hereunder,  or  in  the 
event  of  the  death  of  any  such  volunteer  fireman  after  he  has  qualified 
for  full  participation  hereunder  but  before  he  has  received  payments 
hereunder  totaling  at  least  two  thousand  dollars  ($2.(100),  or  in  the  event 
of  the  death  of  any  such  volunteer  fireman  after  February  27,  lf»71  and 
after  he  has  qualified  for  partial  participation  hereunder  but  before  he 
has  received  payments  hereunder  totaling  a  proportion  of  two  thousand 
dollars  ($2,000)  determined  under  the  formula  set  forth  in  section  11-2023 
(2)(A)(II);  and  if  such  deceased  volunteer  fireman  shall  have  left  a 
widow,  then  such  full  or  partial  participation  pension  shall  he  paid  or 
continue  to  be  paid  to  said  widow  by  a  warrant  or  warrants  drawn  upon 
the  earmarked  revenue  fund  and  payable  to  the  order  of  said  widow,  until 
her  death  or  remarriage;  ir  if  said  deceased  volunteer  fireman  shall  have 
left  no  widow  but  shall  have  left  a  child  or  children  under  the  age  of 
eighteen  (IS)  years,  then  such  full  or  partial  participation  pension  shall 
be  paid  or  continue  to  be  paid  to  the  guardian  or  other  person  having 
custody  of  the  said  child  or  children,  until  the  youngest  child  shall  reach 
the  age  of  eighteen  (IS)  years.  Provided,  further,  that  in  the  event  of 
such  payments  after  the  death  of  a  volunteer  fireman,  to  or  for  his  widow 
or  children,  then  such  pension  shall  terminate,  and  no  further  payments 
shall  be  made  hereunder,  in  the  case  of  a  full  participation  pension  when 
a  total  of  two  thousand  dollars  ($2,000)  shall  have  been  paid  upon  such 
pension,  including  any  payments  made  to  the  volunteer  fireman  before  his 
death,  or  in  the  case  of  a  partial  participation  pension,  when  a  total  of  a 
proportion  of  two  thousand  dollars  ($2,000)  determined  under  the  formula 
set  forth  in  section  11-2023  (2)  (A)  (II)  shall  have  been  paid  upon  such 
pension,  including  any  payments  made  to  the  volunteer  fireman  before  his 
death.  If  such  deceased  volunteer  fireman  shall  leave  neither  widow  nor 
child  under  the  age. of  eighteen  (IS)  years,  then  his  pension  shall  termi- 
nate at  the  end  of  the  month  prior  to  the  month  in  which  his  deatli  occurs. 
History:  Amd.  Sec.  1,  Ch.  1G3,  L.  1974.         1974    SUPPLEMENT 


11-2026.  (515S.7)  Administration  of  act.  (1)  Except  as  provided 
hereinafter,  the  industrial  accident  board  of  the  state  of  Montana  shall 
administer  the  Volunteer  Firemen's  Compensation  Act,  and  all  payments 
p:cde  under  subparagraph  (1)  of  section  11-2025,  R.  C.  M.  1947,  shall  be 
made  by  warrants  drawn  by  the  board. 

(2)  The  board  of  administration  of  the  public  employees'  retirement 
system  of  the  state  of  Montana  shall  administer-  the  volunteer  firemen's 
pension  plan,  and  all  payments  made  under  subparagraph  (2)  of  section 
11-2025  shall  be  made  by  warrants  drawn  by  the  public  employees'  retire- 
ment system.  Annually,  on  or  before  fifteen  (15)  days  after  the  close  of 
each  fiscal  year,  the  industrial  accident  board  shall  notify  the  secretary 
or  board  of  administration  of  the  public  employees'  retirement  system  in 
writing  of  the  balance  remaining  in  the  volunteer  firemen's  compensation 
fund  as  of  the  end  of  said  fiscal  year. 

History:  En.  Sec.  7,  Ch.  65,  L.  1035; 
amd.  Sec.  193,  Cli.  117,  L.  1963;  arad.  Sec. 
1.  Cb.  160,  L.  19G7. 

11-2027.  (5153.S)  Rules  and  regulations  to  be  made  by  industrial  acci- 
dent board  and  board  of  administration  of  public  employees'  retirement 
system.  The  industrial  accident  board  shall  make  such  rules  and  reg- 
ulations as  it  deems  necessary  and  advisable  in  its  administration  of  the 
Volunteer  Firemen's  Compensation  Act,  not  inconsistent  with  the  provi- 
sions hereof.  The  board  of  administration  of  the  public  employees'  re- 
tirement system  shall  make  sucli  rules  and  regulations  as  it  deems  nec- 
essary and  advisable  in  its  administration  of  the  volunteer  firemen's  pen- 
sion plan,  not  inconsistent  with  the  provisions  hereof.  Xeeessary  expenses 
of  the  industrial  accident  board  for  office  supplies,  stationery  and  forms 
in  connection  with  its  administration  of  the  Volunteer  Firemen's  Compensa- 
tion Act  shall  be  a  charge  against  the  fund.  Xeeessary  expenses  of  the 
public  employees'  retirement  system  for  office  supplies,  stationery  and 
forms  in  connection  with  its  administration  of  the  volunteer  firemen's  pen- 
sion plan  shall  be  a  charge  against  the  fund,  and  shall  be  drawn  from  said 
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fuud  by  the  public  employees'  retirement  system  through  warrants  to  be 
executed  by  the  industrial  accident  board  upon  request  of  the  public  em- 
ployees' retirement  system,  at  such  intervals  as  the  board  of  administra- 
tion of  the  public  employees'  retirement  system  shall  deem  proper. 

History:     En.   See.   8,   Ch.   65,   L.   1935;'         Collateral  References 
amd.  Sec.  2,  Ch.  160,  L.  19G7.  Workmen's  CompeiisationOlODl-1094. 

100      C.-T.S.     Workman's     Compensation 
§385. 

11-2028.  (5158.9)  Earnings  to  be  part  of  moneys.  All  earnings 
made  by  moneys  earmarked  by  section  11-2030  by  reason  of  interest  paid 
for  the  deposit  thereof,  or  otherwise,  shall  be  credited  to  and  become  a  part 
of  such  moneys. 

History:  En.  Sec.  9,  Ch.  65,  L.  1935; 
amd.  Sec.  194,  Ch.  147,  L.  1963. 

11-2029.  (515S.10)  Reports  of  industrial  accident  board  and  public 
employees'  retirement  system.  (1)  The  industrial  accident  board  shall,  at 
the  time  specified  in  section  92-S12  for  making  report  therein  provided, 
make  a  report  to  the. governor  covering  the  operations  and  proceedings 
for  the  preceding  fiscal  year  relative  to  its  administration  under  the 
Volunteer  Firemen's  Compensation  Act,  with  such  suggestions  or  rec- 
ommendations as  it  may  deem  of  value  for  public  information. 

(2)  The  public  employees'  'retirement  system  shall,  not  later  than 
the  first  day  of  November  of  each  year,'  make  a  report  to  the  governor 
covering  the  operations  and  proceedings  for  the  prior  fiscal  year  relative 
to  its  administration  under  tin-  volunteer  firemen's  pension  plan,  with 
such  suggestions  or  recommendations  as  it  may  deem  of  value  for  public 
information. 

(3)  Copies  of  all  such  reports  shall  be  made  available  by  the  industrial 
accident  board  or  the  public  employees'  retirement  system  to  the  chief 
or  other  representative  of  any  volunteer  fire  company  or  companies  with- 
in the  state  of  Montana  which  shall  at  any  time  request  the  same. 

History:  En.  Sec.  10,  Ch.  65,  L.  1935; 
amd.  Sec.  5,  Ch.  US,  L.  1905;  amd.  Sec. 
1,  Ch.  159,  L.  19G7. 

11-2030.  (515S.11)  Fire  insurance  premium  tax  to  be  paid  into  fund. 
The  state  auditor  and  ex  officio  commissioner  of  insurance  of  the  stat" 
of  Montana  shall  annually  deposit  in  the  earmarked  revenue  fund,  such 
sum  as  shall  be  equivalent  to  live  per  cent  (5%)  of  premium  taxes  col- 
lected from  insurers  authorized  to  eil'ect  insurance  against  risks  enumer- 
ated in  subsection  2  of  section  11-1919.  as  shall  remain  after  the  amounts 
provided  for  l>y  section  11-191!'  shall  have  been  first  deducted.  Such 
moneys  shall  bo.  used  for  the  payment  of  claims  and  administrative  costs 
as  provide.!  in  section  11-2025  and  11-202(1.      • 

History:     En.  Sec.  11.  Ch.  05,  L.  1935;  Collateral  References 

amd:  Sec.   1.  Ch.   125,   L.  VJ17;    amd.   Sec.  InMur:iiiccC=>:. 

1,    Ch.    Hi  I.    L.    19.VJ;    amd.    Sec.    191,    Ch.  44   (j.j.s.   insurance   §71. 

147,  L.  1J1U3. 

11-2031.  (515S.12)  Penalty  for  false  statements  or  claims.  Any  per- 
son required   In  make  a  statement   or  affidavit   hereunder,   who  shall    will- 


fully  falsify  such  statement  or  affidavit,  and  any  person  who  shall  file  a 
false  claim  hereunder,  shall  be  guilty  of  a  misdemeanor  and  upon  convic- 
tion thereof  shall  be  sentenced  to  pay  a  line  of  not  exceeding  live  hun- 
dred ($500.00)  dollars,  or  to  undergo  imprisonment  not  exceeding  six 
months,  or  both  such  line  and  imprison!)  '"* 
History:     En.  Sec.  12,  Cli.  65,  L.  1935. 


IB-3d 


IB-4a 


The  counties  of  Montana  are  those  that  existed  on  the 
date  of  ratification  .of  the  new  constitution.   No  county 
boundary  may  be  changed  or  county  seat  transferred  until 
approved  by  a  majority  of  those  voting  on  the  question  in 
each  county  affected. 

1972  Montana  Constitution,  XI, 2. 


A  "local  government  unit"  includes  but  is  not  limited 
to,  counties  and  incorporated  cities  and  towns.   Other 
local  government  units  may  be  established  by  law. 


1972  Montana  Constitution,  XI, 1. 


A  "first  class  city"  is  a  city  having  a  population  of 
10,000  or  more.   (11-201) 


A  "second  class  city"  is  a  city  having  a  population  of 
more  than  5,000  and  less  than  10,000.   (11-201) 


A  "third  class  city"  is  a  city  having  a  population  of 
more  than  1,000  but  less  than  5,000.   (11-201) 


A  "town"  is  a  municipal  corporation  that  has  a  population 
of  300  or  more  and  less  than  1,000.   (11-201) 


CHAPTER  3 

CHANGES  IN  CLASSIFICATION  OF  CITIES  AND  TOWNS 

Section  11-301.  Proceedings  for  advancement  and  census. 

11-302.  Resolution  declaring  the  advancement. 

11-303.  New  ofr.cers — election. 

11-301.  Old  ordinances,  etc.,  remain  in  force  until  repealed. 

11-305.  Cities  may  be  reduced  in  cla?3 — proceedings. 

11-306.  Disiucorp^ratioa  of  city  or  town — proceeding. 

11-307.  Duty  of  county  clerk  and  city  or  town  treasurer — property  and  money 
to  be  turned  over. 

11-301.  (-1969)  Proceedings  for  advancement  and  census.  Whenever 
it  manifestly  appears  to  a  city  or  town  council  from  the  last  federal,  state, 
county,  city,  or  town  census,  that  such  city  or  town  has  the  requisite  pop- 
ulation to  entitle  it  to  be  classified  as  provided  in  section  11-201  of  this 
code,  such  city  or  town  must  be  advanced  as  provided  in  the  next  section. 

History:    En.  Sec.  4950,   PoL  C.  1895;  Collateral  References 

amd.   Sec   1,  p.   225,  L.   1897;   ro-ec.   Sec.  CensnsC=>2,  8,  9:  Municioal  Corporations 

3447,  Rev.  C.  1907;  re-en.  Sec.  4969,  E.  C.      c=22. 

M.  1821.  14C.J.S.  Census  §  2;  62  C.JJS.  Municipal 

Corporations  §  36. 

11-302.  (4970)  Resolution  declaring  the  advancement.  If  it  appears 
by  such  census  that  the  city  or  town  contains  the  requisite  population  to 
be  advanced,  the  council  must  thereupon,  by  resolution,  declare  that  the 
town  is  advanced  to  a  city  of  the  first,  second,  or  third  class,  or  a  city  of  the 
third  class  is  advanced  to  a  city  of  the  second  or  first  class,  or  a  city  of  the 
second  class  is  advanced  to  a  city  of  the  first  class,  as  the  case  may  he,  and 
file  a  certified  copy  of  such  resolution  in  the  office  of  the  county  clerk  of 
the  county  and  in  the  office  of  the  secretary  of  state.  "Whereupon  such 
town  becomes  a  city  of  the  first,  second,  or  third  class,  and  a  city  of  the 
third  class  becomes  a  city  of  the  second  or  first  class,  and  a  city  of  the 
second  class  becomes  a  city  of  the  first  class,  as  the  case  may  be,  to  be 
governed  under  the  provisions  of  this  code  relative  to  cities  and  towns. 

History:    Rn.  Sec.  4951,  Pol.  C.   1395;       3118,  Rev.  C.  1907;  ro-en.  Bee.  4970,  R.  C. 
amd.  Sec.  2,  p.  225,  L.   1897;   rc-en.  Sec.      M.  1921. 

11-303.  (4971)  New  officers— election.  The  first  election  of  officers  of 
the  new  municipal   corporation   organized   under   the   provisions   of   this 

chapter  must  be  at  the  first  annual  municipal  election  after  snch  proceed- 
ings, and  the  old  officers  remain  in  office  until  the  new  officers  arc  elected 
and  qualified. 

History:  En.  Sec.  4952,  PoL  O.  1895; 
recti.  Sec.  3110,  Rev.  C.  1907;  rc-on.  Sec. 
1371,  R.  C.  M.  1921. 

11-304.  (4972)  Old  ordinances,  etc.,  remain  in  force  until  repealed. 
All  ordinances,  bylaws,  and  resolutions  adopted  by  the  old  municipal  cor- 
poration, as*far  as  consistent  with  the  provisions  of  this  code  relative  to 
cities  and  towns,  remain  in  force  until  repealed  by  the  council  of  the  new 
municipal  corporation. 

..llir.tory:  Rn.  Sec  4953,  ToL  O.  1895; 
re-ex  Sec.  .'USO,  Rov.  C.  1907;  re-en.  Sec. 
4972,  R.  C.  M.  1921. 


11-305.  (4973)  Cities  may  be  reduced  in  class — proceedings.  When- 
ever it  appears  by  the  census  taken  by  the  United  States,  state,  or  other- 
wise, that  the  population  of  a  city  of  the  first  or  second  class  has  decreased 
so  as  to  he  insufficient  in  number  to  entitle  it  to  be  a  city  of  that  class,  the 
council  must  thereupon,  by  a  resolution,  declare  that  such  city  be  reduced 
to  a  city  of  the  second  class  or  town,  as  the  ease  may  be.  A  certified  copy  of 
such  resolution  must  be  filed  in  the  oflicc  of  the  county  clerk  and  in 
the  office  of  the  secretary  of  state,  and  thereafter  such  city  becomes  a 
city  of  the  second  class  or  a  town,  as  the  case  may  be,  to  be  governed  un- 
der the  provisions  of  this  code  relative  to  cities  and  towns.  The  provisions 
of  sections  11-303  and  ll-.'JOi  of  this  code  apply  to  this  section. 

History:  En.  Sec.  4954,  Pol.  C.  189G; 
re-en.  Sec.  3451,  Rev.  C.  1007;  re-cn.  Sec. 
4973,  R.  C.  M.  1021. 

11-300.  (4974)  Disincorporation  of  city  or  town — proceeding-.  When- 
ever it  appears  by  such  census  that  a  city  or  town  has  a  population  of  less 
than  five  hundred  (500)  inhabitants,  the  corporate  existence  of  such  city 
or  town  under  this  code  relative  to  cities  and  towns,  may  be  discontinued, 
upon  the  filing  of  a  petition  requesting  that  such  corporate  existence  be 
discontinued,  signed  by  at  least  two-thirds  (2/3)  of  the  resident  freehold- 
ers of  said  city  or  town,  as  certified  to  by  the  county  clerk  and  recorder  of 
the  county  in  which  said  city  or  town  is  situated,  with  the  board  of  county 
commissioners  of  said  county.  Upon  the  filing  of  said  petition  as  above 
provided,  with  the  board  of  county  commissioners,  the  said  board  must 
declare  by  resolution,  that  the  incorporation  thereof  be  discontinued,  and 
must  provide  for  the  payment  of  the  indebtedness  of  the  same,  and  there- 
after annually  levy  a  tax'on  all  the  property  situated  within  the  limits  of 
such  city  or  town  until  all  of  such  indebtedness  is  paid.  The  books,  docu- 
ments, records,  papers  and  seal  of  such  city  or  town  must  be  deposited 
with  the  county  clerk  for  safekeeping  and  reference,  and  the  records  of 
the  police  judge  or  police  court  must  be  deposited  with  one  of  the  justices 
of  the  peace  of  the  township  in  which  such  city  or  town  is  situated,  who 
has  power  to  execute  and  complete  all  unfinished  business  of  such  police 
judge  or  court. 


11-307 


CITIES  AND   TOWNS 


History:  En.  Sec.  4955,  Pol.  C.  1805; 
re-cn.  Sec.  3152,  Rev.  C.  1907;  rc-en.  Sec. 
4974,  R.  C.  M.  1321;  amd.  Sec.  1,  Ch.  3, 
h.  1931. 

Certificate  of  County  Clerk 

Tiie  county  clerk  is  authorized  to  certify 
to  the  fact  that  the  petition  is  signed  by 
the  required  numlicr  of  resident  freehold- 
ers. State  ex  rel.  Peek  v.  Anderson,  92  M 
29S,  301,  13  P  2d  231. 

While  ordinarily  the  certificate,  made  by 
the  county  elerk  under  this  section,  that 
tho  petition  for  disincorporation  meets  the 
requirements  of  the  act,  is  conclusive  and 
the  board  of  county  commissioners  must 
make  the  order  of  disincorporation,  man- 
damus should  not  issue  to  compel  it  to  do 
so,  if  fraud  or  mistake  on  the  part  of  the 
clerk  he  made  apparent,  the  hoard  having 
the  implied  power  to  disallow  the  petition 
jf,  at  a  hearing,  wrongdoing  or  mistake 
be  proven.  State  ex  rel.  Peck  v.  Anderson, 
92  M  298,301,  33  P  2d  231. 

Investigation  by  County  Clerk 
In  carrying  out.  the  command  of  this  sec- 
tion, tho  county  clerk  has  the  implied  pow- 
er of  investigating  and   determining   who 


are  the  resident  freeholders  of  the  town  the 
disincorporation  of  which  is  sought,  wheth- 
er or  not  the  signatures  to  the  petition  arc 
genuine,  and  whether  or  not  the  total  num- 
ber of  bona  tide  signers  thereof  constitute 
lit  least  two-thirds  of  the  resident  freehold- 
ers. State  c.v  rel.  Peck  v.  Anderson,  92  M 
301,  13  P  2d  231. 

Withdrawal  of  Signatures  of  Petitioners 

Signers  of  a  petition  for  disincorpora- 
tion may  withdraw  therefrom  at  any  time 
before  t lie  county  clerk  has  certified  thereto 
and  tiled  it  with  the  board  of  county  com- 
missioners, unless  they  signed  under  mis- 
representations of  material  facts  to  induce 
action  on  their  part,  in  which  event,  if  they 
act  promptly,  they  may  be  allowed  to  with- 
draw after  the  date  of  filing,  provided 
their  proof  of  fraud  bo  clear  and  convinc- 
ing. State  ex  rel.  Peck  v.  Anderson,  92  M 
298,  301,  13  P  2d  231. 

Collateral  References 

Municipal  Corpora tionsO='49-51;  Towns 
OJ4. 

G2  C.J.S.  Municipal  Corporations  §§  101- 
10a;  S7  C.J.S.  Towns  §  17. 


11-307.  (4975)  Duty  of  county  clerk  .and  city  or  town  treasurer  — 
property  and  money  to  be  turned  over.  The  county  clerk  must  send  a.  certi- 
fied copy  of  the  resolution  of  discontinuance  to  the  secretary  of  state,  and 
all  moneys  in  the  hands  of  the  city  or  town  treasurer  must  be  paid  to  the 
county  treasurer,  which  must  be  applied  in  payment  of  the  indebtedness 
of  such  city  or  town,  and  all  other  property  must  be  delivered  to  tiie 
board  of  county  commissioners,  which  must  be  sold  and  disposed  of  for 
the  purpose  of  paying  such  indebtedness. 

History:  En.  Sec.  4956,  Pol.  C.  1895; 
re-cn.  Sec.  3103,  Rov.  C.  1907;  re-on.  Sec. 
4975,  R.  C.  M.  1921. 


IB-4b 


CHAPTER  31 
COMMISSION  FORM  OP  GOVERNMENT 

Section    11-3101.  Any  city  may  reorganize!  under  commission  form. 

11-3102.  Submission  to  electors — petition  ami  order  of  election. 

11-3103.  Proclamation  of  election. 

11-3104.  Ballots— form. 

11-3105.  Certificate  of  result  of  election — no  further  election   for  two  years 

I1-310C.  Calling  of  election  to  elect  city  officers. 

11-3107.  Manner  of  conducting  election — canvassing  votes. 

11-3108.  Laws   governing   city — ordinances — territorial   limits   and  property. 

11-3109.  Number  of  coimcilmcn — vacancies,  how  tilled. 

11-3110.  Beginning  of  term  of  oflicc. 

11-3111.  Tenure  ot'  office — expiration  of  term. " 

11-3112.  Nomination  of  candidates — primary  election. 

11-3113.  Receipt  of  majority  of  all  votes  cast  at  primary  election  elects  candi- 
date and  dispenses  with  general  election,  when. 

11-3114.  Penally  for  working  fur  candidate. 

11-31 1 .1.  1'Yos  for  filing  for  oflicc.  , 

11-3110.  Bribery — false  answers  concerning  qualifications  of  elector — voting  by 
disqualified  person. 

11-3117.  City  to  In;  governed  by  mayor  and  conncilmcn — right  to  vote. 

11-3118.  Quorum  of  councilmcu — recoiding  votes  and  proceedings. 


officers — 


11-3119.     Rights  and  powers  of  mayor — approval  of  measures. 

•11-3120.     Rowers  of  council— departments  of  government. 

11-3121.     Supervisory   powers  of  mayor   and   councilmcu— election   of 
police  judge. 

11-3122.     Creation  or  discontinuance  of  other  offices — compensation. 

11-3123.     Place  of  oflicc  of  councilmcu — salaries  and  compensation. 

11-3121.     Repealed. 

11-3125.     Meetings  of  council — vice-president. 

11-3120.     Ordinances  and  franchises— how  adopted  or.granted. 

11-3127.     Officers  not  to  bo  interested  in  contracts,  receive  passes,  or  do  elec- 
tioneering. 

11-3128.     Civil  service. 

11-3129.     Publication  of  report  by  council— examination  of  accounts. 

11-3)30.     Revision  of  appropriations  made  by  former  council. 

11-3131.     Rules  for  construction  of  law— definition  of  terms. 

11-3132.     Recall  of  elective  officers. 

11-3133.     Ordinance — how  submitted — petition  and  election. 

11-3134.     Taking  effect  and  suspension  of  ordinances. 

11-3135.   '•Abandonment  of  commission  form. 

11-3130.     Requirements  of  petitions. 

11-3137.     Effect  of  act  upun  existing  laws. 


CHAPTER  32 


Section 

11-3201 

11-3202 

11-3203 

11-3204 

11-3205 

11-320C 

11-3207 

31-3208 

11-3209 

11-3210 

11-3211. 

11-3212 

11-3213 

11-3214. 

11-321.') 

11-321C. 

11-3217 

11-321 8 

11-321S 

11-3210 

11-3220 

11-3221 

11-3222 

11 -3223 

11-3221 

11-322.1. 

11-3220 

11-3227 

11-322S 

11-3220. 

11-3230, 


COMMISSION-MANAGER  FORM  OF  GOVERNMENT 

,     Any  city  may  reorganize  under  commission-manager  form. 

.     Submission   of   question   to   elcctors^-petition   and   order   of   election. 

.     Proclamation  of  election. 

.     Ballots — form. 

.     Certilicatc  of  result  of  election — election  not  to  be  held  within  two 

years  after  failure  to  adopt. 
.     Special  election  for  electing  commissioners. 

Manner  of  conducting  election — canvassing  votes. 

Laws    governing    city — ordinances — territorial    limits    and    property. 
.     Organization  of  communities  or  groups  of  communities  as  municipal- 
ity— election  proclamation — election  of  commissioners. 
,     Powers  of  municipalities  under  commission-manager  plan. 

Form  of  government  to  be  known  as  commission-manager  plan — com- 
position of  commission — powers. 
Qualification  of  commissioners — tenure  of  office — expiration  of  terms. 
Filling  nf  vacancies  in  com  mission. 

Qualifications  of  commissioners — holding  other  public  office  forbidden 
— interest  in  contracts  not  allowed — accepting  gratuities  forbidden. 
,     Nomination  of  candidates — primary  election. 

Ballots— form,   contents   and   distribution — qualification   of   electors — 
conduct  of  election.  , 

.     Arrangement  of  names  of  candidates  on  ballot. 

Date  of  holding  regular  elections — special  elections. 
,1.  Dispensing  of  general  election. 

Filing  of  elect  ion  expenses  of  candidates— penalty  for  violations. 
Recall  of  commissioners — petition  for  recall. 
.     Issuance  of  petition  papers. 
,     Signatures  and  affidavit  to  petition  papers. 
.     Assembling  ami  filing  of  pctil  ion  papers. 
.     Notification  of  officer — recall  election. 

Ballots  at  recall  election — requirements — nomination  of  candidates  to 
fill  vacancies. 
,     Effect  of  majority  vote  for  or  against  recall. 
.     Limitation  upon  time  of  tiling  recall  petition. 

Working  for  candidate  forbidden. 
,     Bribery — false   answers   concerning    qualifications   of    elector — voting 
by  disqualified  person. 
Proposed    ordinances — how    submitted — requirements    of    potition    to 
submit. 


11-3231.     Signatures  and  affidavit  to-pctitions. 

11-3232.     Assembling   and    Ming   of    petition    papers — hearing   upon    proposed 

ordinances — submission  to  electors. 
11-3233.     Submission  of  petition  and  proposed  ordinance  to  clerk. 
11-3234.     When  proposed  ordinance  is  to  lie  submitted  to  electors. 
11-3235.     Contents  of  ballot — when  proposed  ordinaneo  becomes  effective. 
11-323G.     Repealing  ordinances — publication,  aincndnient  and  repeal  of  initiated 

ordinances. 
11-3237.     When  ordinances  of  commission  take  effect — petition  for  repeal  sus- 
pends effort  unless  law  is  complied  with. 
11-3238.     Reconsideration  of  ordinance — submission  to  electors — failure  to  ap- 
prove operates  as  repeal. 
11-3239.     Contents  and  requirements  of  referendum  petitions — ballots. 
11-3240.     Oilier  ordinances  subject  to  referendum. 

11-3241.     Highest  affirmative,  vutc  prevails  when  referendum  ordinances  conflict. 
11-3242.     Kmcrgciicy  ordinances  subject  to  referendum — rules  applicable. 
11-3243.     Ordinance's  providing  for  expenditures,  bond   issues,  public  improve- 
ments submitted   to  electors — preliminary  steps  prior  to  election — 
qualifications  of  electors. 
11-3244.     Oath  of  commissioners. 
11-3245.     Designation    of   mayor — procedure   in    case    of    tic   vote — vacancy   in 

offico  of  mayor — powers  and  duties  of  mayor. 
11-3246.     Selection  of  successor  to  mayor  in  event  of  his  recall — mayor  when  all 

commissioners  are  recalled. 
11-3247.     Quorum  of  commissioners — recording  votes  and  proceedings. 
11-3243.     Compensation  of  commissioners  and  mayor. 

11-3249.     Meetings  of  commission  —  unauthorized  absence  creates  vacancy  — 

meetings  and  minutes  to  be  public  —  rules  and  order  of  business. 

11-3250.     Form     of    ordinances     and     resolutions — appropriations — manner     of 

passing  and  approving — amendments. 
11-3251.     Form  of  ordinances  and  resolutions — appropriations — manner  of  pass- 
ing and  approving — amendments — time  of  taking  effect — emergen- 
cy measures — ordinances  which  cannot  pass  as  such. 
11-3252.     Appointment  of  clerk  and  other  oflicers — duties  of  clerk. 
11-3253.     Auditing  books  of  accounts,  rcconls,- etc. — matters  to  be  included  in 
statement— printing    and     distribution    of    report  —  publication     of 
summary. 
11-3254.     Record    of   ordinances   and    resolutions,   and   authorization    thereof — 

publication  of  number  and  title. 
11-3255.     Investigation  of  financial  transactions — powers  ill  conducting  investi- 
gations— contempt — privilege  of  witness. 
11-325G.     Appointment  of  cily  manager. 
11-3257.     Powers  and  duties  of  city  manager. 
11-3258.     Salary  of  city  manager. 
11-3209.     City  manager  may  cause  examinations  of  departments  or  the  conduct 

of  officers  or  employees — powers  in  conducting. 
11-32G0.     Administrative  departments — power  of  commission  concerning. 
11-3261.     Appointment   and   removal   of   directors   of   departments — powers   and 

duties  of  directors. 
11-3262.     Municipal  plan  board — advisory  boards. 
11-32C3.     Department  of  law. 
11-3204.     Department  of  public  service. 
11-32C5.    Department  of  public  welfare. 

11-3266.     Department  of  public  safely — police  and  firo  departments. 
11-32G7.     Department  of  finance  —  accounts  —  collection  and  disbursement  of 

funds — purchase  and  sale  of  property  and  supplies. 
11-320S.     Sinking  fund  trustees. 
11-3269.     Advertising  and  matter  for  publication. 

11-3270.     Limit  on  amount  of  contract  not  approved  by  city  manager  and  com- 
mission. 
11-3271.     Folicc  judge — appointment  and  powers. 

11-3272.     Civil  service  board — establishment — term  of  office — removal  of  mem- 
bers— abolishment. 
11-3273.     Classified  and  unclassified  service. 

11-3274.     ff tiles  ami  regulations  governing  appointments — other  duties  of  board. 
11-3275.     Chief  examiner — duties. 
11-327ii.     Promotions  in  classified  service. 

11-3277.     Probationary  period. 

11-3278.     Discharges  or  reductions  in  rank — how  made. 

1 1-3279.     Appeal  to  civil  service  board. 

11-32S0.     Present  ini'tniihf Ills  to  retain  positions  unless  same  are  Abolished. 

11-3281.  Salaries  to  bo  withheld  until  names  of  appointees  or  employees  aro 
certified. 

11-32.12.     Power  of  hoard  to  procure  testimony  in  investigation. 

11-3283.  Persons  in  classified  service  not  affected  by  political  or  religious  opin- 
ions or  lace   -political  contributions  and  activity  forbidden. 

11-3284.  Penalties  for  violation  of  civil  service  provisions  — to  be  prescribed 
by  board. 

11-3285.     Fixing  of  salaries  and  appropriation  fur  civil  service. 

11-32S0.     Officer  a u I  hoi  i/ed  to  execute  conveyances  of  real  property — resolution. 


CHAPTER  33 
COMMISSION-MANAGER  FORM  OF  GOVERNMENT  (continued) 

i  11-3301.  Local  improvements — assessments — laws  governing. 

11-3302.  Sewer,  water,  gas,  or  other  connections — notice  to  property  owners — 

service  and  contents. 

11-3303.  Survey  and  plats  of  lands  subdivided  for  sale. 

11-330-1.  Effect' of  recorded  map  or  plat. 

11-3305.  Director  of  public  service  as  supervisor  of  plats — powers  and  duties. 

11-3300.  Restriction  as  to  acceptance  of  streets  and  alleys  by  municipality. 

11-3307.  Care,  control,  improvement,  etc.  of  public  highways  and  places. 

11-3308.  Improvement  and  vacation  of  streets  and  highways. 

11-3309.  Acceptance  of  dedication  of  streets  and  alleys  necessary. 

11-3310.  Vacating  or  changing  names  of  streets,  etc. — proceedings. 

11-3311.  Appropriation  of  properly  for  public  or  municipal  purposes. 

11-3312.     Power   of   commission   to   grant    rights   to   occupy   streets,   highways, 
etc. — ordinances  and  resolutions. 

11-3313.     Renewal  of  franchises. 

11-3314.     No  exclusive  franchise  or  renewal  to  be  granted. 

11-3315.     Manlier  of  use   arid   occupation   of  streets  and   public   grounds   to   be 
prescribed. 

11-3316.     Extension  of  public  utility  subject  to  referendum. 

11-3317.     'When  property  owner's  consent  to  public  utility  necessary. 

11-3318.     Fiscal  year — estimates  of  expenditures  and  revenues— contents. 

11-33 1  y.     Appropriation  ordinance — details  concerning. 

11-3320.     Power  of  first  commission  over  appropriations  already  mado. 

31-3321.     Transfer  of  funds. 

11-3322.     Unexpended  appropriations — manner  of  drawing  moneys  and   incurr- 
ing obligations. 

11-3323.     Fixing  salaries   and    compensation — disposition    of   fees   and    moneys. 

11-3324.     Repealed. 

11-3325.     Persons  holding  office  at  time  act  takes  effect — powers  nnd  duties  im- 
posed bv  present  laws. 

11-3326.     Official  oath. 

11-3327.     Raving  clause  as  to  contracts,  work  nnd  improvements. 

11-3328.     Eight-hour  day  may  be  established. 

11-3329.     Assessment  for  removal  of  snow  and  ice  from  sidewalks,  etc. 

11-3330.     Abandonment  of  commission-manager  plan — proceedings. 

11-3331.     Laws  continued  in  force  by  this  chapter. 

11-3332.     Repealing  clause  and  exception. 

11-3333.     Effect  of  organization  of  communities  into  single  municipal  district. 

11-3334.     Name  of  new  municipal  district. 

11-3335.     Property  vests  in  new  municipality — improvements  payable  by  special 
assessments — unpaid  indebtedness  of  old  municipalities.  ' 

11-3336.     Rental  of  county  buildings — contracts  with  county  commissioners  for  ' 
work — rate  of  compensation.  < 


IB-4c 


Section  4.  General  powers.  (1)  A  local  government  unit  without"  ' 
self-government  powers  has  the  following  general  powers  :  '■■■  f 

(a)  An  incorporated  city  or  town  has  the  powers  of  a  municipal  cor-  ■ 
poration  and  legislative,  administrative,  and  other  powers  provided  or  ' 
implied  by  law.  •  r  j 

(b)  A  county  has  legislative,  administrative,  and  other  powers  puv  ' 
vided  or  implied  by  law.  >&  ] 

(c)  Other  local   government  units   have   powers   provided   by  law!    f  j 
(2)     The  powers  of  incorporated  cities  and  towns  and  counties  shall.  | 

be  liberally  construed.  ►:•:•>;  j 

Convention  Notes  ,','J.'  [ 

Now    provision    allowing    lcgislatui-o    to  ■                                                          .  \    '£: .  • 

grant  legislative,  aiiministrativo  and  other  ...ri*  j 

powers  to  local  government  units.  ^._1  i 

-  -•.•■'i\ 


1972  Montana  Constitution , XI , 4 


Section  G.     Self-government  powers.     A  local  government  unit  adopt- 
in"  a  self-government  charter  may  exercise  any  power  not  prohibited  by 

•  this  coustitution,  law,  or  charter.    This  grant  of  self-government  powers 
may  be  extended  to  other  local  government  units  through  optional  forms 

•  of  government  provided  for  in  section  3. 

•  Convontion  Notes  nnd  to  nave  all  powers  not  specifically 
:  New  provision  allowing  local  govern-  denied.  At  present  local  governments  havo 
i  Bent  units  to  share  powers  with  the  stato       only  those  powers  epecifically  granted. 


1972   Montana  Constitutional  ,6  . 


Section  7.     Intergovernmental  cooperation.     (1)   Unless  prohibited  by 
law  or  charter,  a  local  government  unit  may 

(a)  cooperate  in  the  exercise  of  any  function,  power,  or  responsibility 
with, 

(b)  share  the  services  of  any  officer  or  facilities  with, 

(c)  transfer  or  delegate  any  function,  power,  responsibility,  or  duty 
.    of  any  officer  to  one  or  more  other  local  government  units,  school 

districts,  the  state,  or  the  United  Statea. 

(2)     The  qualified  electors  of  a  local  government  unit  may,  by  initia- 
tive or  referendum,  require  it  to  do  so. 

Convention  Notes  with  other  units  of  government,  the  st.V.e 

New    provision    allowing    local    govern-       niul  "ie  United  States, 
fluents    to    share    services    and    functions 


1972  Montana  Constitution,  XI, 7. 


11-101.  (4053)  General  powers.  A  city  or  town  is  a  body  politic  aiid 
corporate,  with  the  general  powers  of  a  corporation,  and  the  powers  speci- 
fied or  necessarily  implied  in  this  chapter,  or  in  special  laws  heretofore 
enacted. 


History:  Ap.  p.  Sees.  323,  324,  5th  Div. 
Comp.  Stat.  1SS7;  rc-cn.  Sec.  17C0,  Pol.  C. 
1895;  re-en.  Sec.  3202,  Rev.  C.  11)07;  rc-cn 
Sec.  4955,  R.  U.  M.  1921.  Cat.  Pol.  C.  Sec. 
4354. 

Construction  of  Section 

This  section,  taken  in  connection  •with 
section  11-104,  mid  subdivision  1  of  sec- 
tion 11-901,  constitutes  a  general  grant  of 
power,  as  well  as  a  limitation  of  power, 
for  authority  is  given  to  the  city  to  pass 
all  ordinances  necessary  for  its  govern- 
ment and  management,  and  such  ordi- 
nances shall  not  contravene  constitutional 
or  statutory  provisions.  City  o£  Helena  v. 
Kent,  32  M  279,  2S5,  60  P  259. 

No  consistency  whatever  has  been  ob- 
served in  the  legislative  use  of  the  term 
"town."  State  ex  rel.  Powers  v.  Dale,  47 
M  227,  230,  131  P  C70. 

The  entire  municipal  code  is  to  be  treated 
as  ODe  statute  whoso  provisions  are  interde- 
pendent. Brown  v.  Poster,  48  M  114,  118. 
135  P  993. 

Doubt  as  to  Power 

A  city  has  only  such  authority  as  is  con- 
ferred upon  it  by  express  legislative  dec- 
laration or  necessary  implication,  and 
where  there  is  a  fair  and  reasonable  doubt 
as  to  the  cxistonco  of  a  particular  power, 
it  must  be  resolved  against  the  municipal- 
ity nnd  the  power  denied.  Davenport  v. 
Kloinschmidt,  G  M  502,  527,  13  P  219; 
City  of  Helena  v.  Kent,  32  M  279,  2S3, 
80  P  25S;  State  ex  rcl.  Quintin  v.  Ed- 
wards, 40  M  2S7,  303,  100  P  095;  Helena 
Light  &  Hv.  Co.  v.  City  of  Helena,  47  M 
18,  31,  130  P  140;  Shapard  v.  Citv  of  Mis- 
soula, 49  M  2G9,  27S,  111  P  514;  Sharkey  v. 
City  of  Butte,  52  M  1G,  19,  155  P  26G; 
State  ex  rcl.  Citv  of  Billings  v.  Billings 
Gas  Co.,  55  M  102J  10S,  173  P  799. 

Judicial  Notice 

In  an  action  against  a  city  to  recover 
damage  for  injuries  to  real  property,  an 
averment  in  the  complaint  that  the  city 
"is  a  municipal  corporation,  organized  and 
existing  under  the  laws  of  the  state,"  was 
suilicient  as  against  the  objection  that  the 
pleading  did  not  state  a  cause  of  action. 
Judicial  notice  will  bo  taken  of  the  fact 
that  during  a  certain  year  a  city  was  n 
municipal  corporation  existing  under  tho 
laws  of  this  state.  Drew  v.  City  of  Butte, 
44  M  124,  125,  119  P  279. 
<• 

Mode  of  Exercising  Power 

When   the  modo  of  exercising  any  pow- 
er is  pointed  out  iu  tho  statuto  granting  it 


to  a  municipal  corporation,  the  mode  thus 
prescribed  must  be  pursued  in  all  substan- 
tial particulars.  M.Oillic  v.  Corbv.  37  M 
249,  254,  95  P  1003;  Carlson  v.'Citv  of 
Helena,  39  M  S2,  109,  102  P  39;  Sha'pard 
v.  City  of  Missoula,  49  M  269,  278,  141 
P544. 

Power  Conferred  by  Grant  or  Implication 
A  city  has  no  powers  except  such  as  are 
conferred  upon  it  by  legislative  grant  eith- 
er directly  or  by  necessary  implication. 
Davenport  v.  Kleinschruidt,  6  M  502,  527, 
13  P  219;  City  of  Helena  v.  Kent,  32  M 
279,  2S3,  SO  P  259;  Palmer  v.  City  of  Hel- 
ena, 40  M  45$,  507,  107  P  512;  Sharkey  v. 
City  of  Butte,  52  M  10,  19,  155  P  206; 
Stephens  v.  City  of  Great  Falls,  119  M 
3GS,  175  P  2d  408,410. 

Street  Improvements 

It  is  the  duty  of  a  city  organized  under 
the  laws  of  this  state  to  establish  and 
improve,  streets,  and  damages  can  be  re- 
covered by  one  who  is  injured  by  its  neg- 
ligence in  permitting  its  streets  to  become 
and  remain  in  a  dangerous  condition.  Sul- 
livan v.  City  of  Helena,  10  M  134,  141,  25 
P  94;  Snook  v.  Citv  of  Anaconda,  2G  M 
12S,  134,  GO  P  756;  May  v.  City  of  Ana- 
conda, 20  M  14ft,  142,  00  P  759;  Pord  v. 
City  of  Creat  Falls,  40  M  £92,  300,  127  P 
1004. 

i 

References 

Davis  v.  Stewart,  54  M  429,  434,  171  P 
2S1;  State  ex  rel.  Mcl.eod  v.  District  Court, 
G7  M  1G4,  1GS,  215  P  240;  Stato  ex  rcl. 
Altop  v.  City  of  Billings,  79  M  25,  33,  255 
P  11;  State  ex  rel.  Mclntirc  v.  Citv  Council 
of  the  City  of  Libby,  107  M  216,  219,  SJ  P 
2d  587;  Pollard  v.  Montana  Liquor  Control 
Board,  114  M  44,  46,  131  P  2d  974. 

Collateral  References 

Municipal  CorporationsG=57;  TownsC=» 
1. 

G2  C.J.S.  Municipal  Corporations  §  100; 
87  C.J.S.  Towns  §  1. 

37  Am.  Jur.  Municipal  Corporations,  p. 
720,  §  111  ct  seq.;  p.  S98,  §  270  et  seq. 

Power  of  municipal  corporation  to  ac- 
cept  and   administer   trust.    10    ALU    1308. 

Liability  of  municipal  corporation  upon 
implied  contract  for  use  of  properly  which 
it  received  under  an  invalid  contract.  42 
ALR  G32. 

Power  of  municipal  corporation  or  au- 
thorities to  employ  detectives.  45  ALU  737. 

Municipal    power    to    acquire,    maintain 


11-102.  (495C)  Distribution  of  powers  of  cities.  Every  city  has  legis- 
lative, executive,  and  judicial  power.  Its  legislative  power  is  vested  in  a 
city  council,  its  executive  power  in  a  mayor  and  his  subordinate  officers, 
aud  its  judicial  power  in  a  police  court.  ! 


History:  Ap.  p.  Sees.  323,  324,  5th  Div. 
Comp.  Stat.  1887;  en.  Sec.  4701,  Pol.  C. 
1S95;  re-en.  Sec.  3203,  Kev.  C.  1007;  re-en. 
Sec.  4956,  R.  C.  M.  1021.  Cal.  Pol.  C.  Sec. 
4355. 

Delegation  of  Powers 

A  city  cannot,  even  by  express  attempt, 
delegate  any  powers  to  others  than  those 
who  are  empowered  by  statute  either  as 
officers  or  employees  to  net  for  tho  city. 
Municipalities  have  only  such  powers  as 
are  expressly  granted,  and  such  powers 
cannot  be  delegated.  A  city  is,  of  course, 
liable  for  damages  arising  out  of  tho  neg- 
ligence of  its  officers  and  employees  for 
acts  dono  within  the  scope  of  their  em- 
ployment,   but    not    otherwise.    Lazich    v. 


City  of  Butte,  116  M  3S6,  390,  154  P  2d 
200. 

Transfer  to  Successors 

Iu  the  exercise  of  its  legislative  powers, 
a  city  is  ruling  its  people,  and  is  bound  to 
transmit  its  powers  of  government  to  its 
successive  sets  of  officers  unimpaired.  State 
ex  rel.  Great  Tails  Water  Works  v.  City  of 
Great  Falls,  19  M  51S,  534,  49  P  15. 

References 

State  ex  rel.  0'ITem  v.  Loud,  92  M  307, 
310,  14  P  2d  432. 

Collateral  References 

Municipal  Corporal  ionsC^S',  54,  57. 

62   C.J.S.'  Municipal   Corporations   §  109. 


11-103.  (4957)  Distribution  of  powers  of  towns.  Every  town  has  legis- 
lative, executive,  and  judicial  power.  Its  legislative  power  is  vested  in  a 
town  council,  its  executive  power  in  a  mayor  and  his  subordinate  officers, 
and  its  judicial  power  in  justices  of  the  peace  of  the  township  in  which  the 
town  is  situated. 

1907;  re-en. 


History:     Ap.  p.  Sees.  323,  324,  5th  Div. 
Comp.  Stat.   1S87;   en.   Sec.   4702,  Pol.   C. 


1895;  re-en.  Sec.  3201,  Rev.  C. 
Sec.  4957,  E.  C.  If.  1921. 


11-104.     (4958)  City  or  town,  how  named,  general  corporate  powers. 

Every  city  or  town  organized  under  this  title  is  entitled  "the  city  of ;... 

"  (naming  it),  or  "the  town  of "(naming  it), 

and  by  such  name  has  perpetual  succession;  may  sue  and  be  sued  in  all 
courts  and  places,  and  in  all  proceedings  whatsoever,  and  may  have  aud 
use  a  common  seal;  may  purchase,  receive,  have,  take,  hold,  lease,  use,  and 
enjoy  properly  of  every  name  or  description,  and  dispose  of  the  same  for 
the  common  benefit;  and  lias  such  other  powers  as  are  incident  to  municipal 
corporations  not  inconsistent  with  the  laws  of  the  United  States  or  the 
state. 


History:  Ap.  p.  Sees.  323,  321,  5th  Div. 
Comp.  Stat.  5  887;  en.  Sec.  4703,  Pol.  C. 
1805;  re-en.  Sec.  3205,  Rev.  O.  l'J07;  rc-cn. 
Sec.  4058,  R.  C.  M.  1021. 

Extent  of  Powers 

Municipalities  may  exercise  only  powers 
not  in  conflict  with  general  law,  unless 
additional  power  is  plainly  granted  thorn. 


Stephens   v.   City    of   Great   Falls,   119   M 
30S,  175  P  2d40S,  411. 

Mandamus  to  Compel  Payment  of  Bill 
Mandamus  will  lie  to  compel  a  city  to 
audit  and  pay  a  bill  which  it  owes  to  a 
water  company  for  tho  rent  of  hydrants, 
although  this  section  provides  that  cities 
may  sue  or   bo  sued.    State-  ex  rel.  Great 
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Soction  11-701. 
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11-70S. 
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11-72S. 
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CITIES  AND   TOWNS 
CHAPTER  7 

OFFICERS  AND  ELECTIONS 

Officers  of  city  of  the  first  class. 

Officers  of  city  of  second  and  third  classes. 

Ofliccrs  of  towns. 

Repealed. 

Council  has  power  to  abolish  office. 

Power  to  consolidate  offices. 

City  or  town  to  be  divided  into  wards. 

Division  of  cities  and  towns  into  wards. 

Ricnnial  elections  in  citiis  and  towns — terms  of  office. 

Qualification  of  mayor. 

Terms  of  aldermen — how  decided. 

Terms  of  of.lce — when  to  begin. 

Who  eligible. 

Qualification  of  aldermen. 

Registration  of  electors. 

Qualifications  of  electors. 

Election  judges  and  clerks — voting  places. 

Canvass — when  and  how  made. 

Oath  and  bonds — vacancy. 

When  duties  of  office  begin. 

Vacancies — bow  filled — removal  of  officer. 

Repealed. 

Repealed. 

Salaries  must  bo  fixed. 

Salaries  anil  qualifications  of  mayor  and  aldermen. 

Salaries  of  police  judges. 

Compensation  of  justices  of  the  peace  acting  as  police  judge. 

Salary  of  city  treasurer. 

Salary  of  city  attorney. 

Salary  of  chief  of  police. 

Salary  of  city  or  town  clerk. 

Salary  must  not  bo  Increased  or  diminished  during  term. 

Constitutional  cath  of  office  must  be  taken. 

Duties  and  compensation  of  other  officers. 


CHAPTER  7-OFFICERS  AND  ELECTIONS 


5    /£.* 


U?!fc     Biennial  elections  in  cities  and  towns-terms  of  office. 

11-710.     Oath  and  bonds— vacancy. 

11.7M1  Recall  of  elective  officers.  .._., 

l^Salancsand  ..natations  of  mayor £d ^    ^a   polic0   jll(lRe. 

11-727.     Compensation   ot   justice*  of   tnc   peace  k         i 


11-801 


CITIES  AND  TOWNS 


CHAPTER  8 

EXECUTIVE  POWERS— MAYOR— CLERK— TREASURER-CHIEF  OF  POLICE 

AND  ATTORNEY 

8ection   11-801.  Executive  officers. 

11-S02.  Powers  of  mayor. 

11-S03.  Mayor  to  preside,  sign  warrants,  etc. 

11-804.  Council  to  elect  president. 

11-805.  Duties  of  clerk. 

11-SUG.  Financial  statement  of  city  or  town— contents— copies,  to  whom   fur- 
nished. 

11-807.  Duties  of  city  treasurer. 

11-S0S.  Transfer  of  municipal  funds — how  made. 

11-S0D.  Cities  may  close  inactive  accounts,  when. 

11-810.  Duties  of  chief  of  police. 

11-811.  Qualifications,  term  of  office  and  duties  of  city  attorney. 
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CHAPTER  8- 


Section 
11-802.1. 


-EXECUTIVE  POWERS— MAYOR— CLERK— TREASURER- 
CHIEF  OF  POLICE  AND  ATTORNEY 


Strong  mayor  form  of  government  authorized. 


CHAPTER  9 
POWERS  OF  CITY  AND  TOWN  COUNCILS 

Section  11-901.    Powers  of  city  councils. 

11-902.     Levy  and  collection  of  taxes. 

11-903.     Licenses — requirements. 

11-901.     Issuing  licenses. 

11-905.    Puilding  or  hiring  and  lighting  and  heating  buildings  for  municipal 
purposes. 

11-90G.     Streets,  alleys,  sidewalks,  parks  and  public  grounds. 

11-907.     City  council  may  change-  street  names  or  numbers. 

11-90S.     Plat  nnd  tiling.  ' 

11-909.     Lighting-   and    cleaning   streets — regulation    of    sidewalks — removal    of 
offensive  material  from  public  ways  and  grounds — tax  levy. 

11-910.     Regulation  of  public  ways  and  grounds — obstructions  to  be  prevented. 

11-911.     Tra:';:c  and  s::les  on  public  ways  and  grounds. 

11-912.     Speed  regulation. 

11-913.     Railroads — regulation  of  use  and  speed. 

11-914.     Lighting  of   railroad   tracks — erodings — enforcement  of   requirements. 

11-915.     Street  railroads — authorization  and  regulation. 

11-916.     Numbering  of  houses  and  lots. 

11-917.     Water  regulation. 

11-918.     Licensing,  taxing  and  regulation. 

11-919.     Records  of  pawn,  secondhand  and  junk  shops,  requirement  of. 

11-920.     Regulation  of  purchases  from  minors  by  pawn,  secondhand  nnd  junk 
•  hops. 

11-921.     Regulation  of  dances. 

11-922.     Suppression  of  fraud  and  immoral  publications. 

11-923.     Establishment  and  supervision  of  markets. 

11-924.     Inspection  of  foodstuffs. 

11-925.     Weighing,  measuring  and  inspecting. 

11-92C.     Regulation  of  vaults,  cisterns,  hydrants,  pumps,  sewers  nnd  gutters. 

11-927.     Prevention  of  and  punishment  lor  disturbing  tho  peace 

11-928.     Limitation  of  combustible   buildings — lire   limits. 

11-929.     Fire  department — alarm — nolico  telegraph. 

11-930.    Provision  for  tire  equipment. 

11-931.     Inspection  and  regulation  oi  fire  hazards. 

11-932.     Regulation  of  explosives  and  inflammable  material. 

11-933.     Jionlires — pyrotechnics — toy  pistols  or  guns — regulation  by  council. 

11-931.    Cruelty  to  animal*. 

11-935.     Abatemi'iit  of  and  regulation  concerning  nuisances. 

ll-P3ti.     Vagrant')  and  mendicants.  * 

11-937.     Jail  —  maintaining  and  governing.  


11-938.  Animals  running  at  large. 

11-939.  Licensing  of  dogs. 

11-910.  Obstructing  streets,  sidewalks  and  public  grounds  to  bo  prevented. 

11-941.  Sidewalks — prevention  of  animals  or  vehicles  on — prevention  of  dam- 
ago  to. 

11-942.  Hitching  of  animals — racing  and  immoderate  driving. 

31-943.  Regulation  of  coasting,  skating,  sliding  and  other  amusements. 

11-911.  Location  of  businesses  and  factories. 

11-915.  Erection  of  poles,  wires,  rods  and  cables. 

11-910.  Hoards  of  health. 

11-947.  Detention  hospitals. 

11-948.  Cemeteries. 

11-949.  Officers'  and  employees'  duties  and  compensation. 

11-950.  Penalties  for  violations  of  ordinances — limitations. 

11-951.  Poll  tax— limitation  on  amount — work  for  failure  to  pay. 

11-952.  Partition  fence  and  party  wall  regulation. 

11-953.  Construction  specification — (ire  escapes. 

11-951.  Use  of  county  jail. 

11-955.  Workhouse — construction  authorized — use. 

11-95C.  Licensing  of  vehicles  and  carriages — rates. 

11-957.  Fire  hazardous  manufactories — firearms— concealed  weapons. 

11-958.  Weights  and  measures — sealer. 

11-959.  Inspection  and  measuring  of  building  materials. 

11-900.  Arrest  of  persons. 

11-901.  Planting  and  protection  of  trees. 

11-902.  Reports  of  otlicers  may  be  required. 

11-903.  Sales  of  poisons  and  opium. 

11-90).  Disposal  or  lease  of  city  pioperty — npprova!  of  electors,  when  required. 

11-905.  Contracts. 

11-900.  Purposes  for  which  indebtedness  may  bo  incurred — limitation — addi- 
tional indebtedness  for  sewer  or  water  system — procuring  water 
supply   and   system — jurisdiction   of   public   works   appurtenances. 

31-907.  Sidewalks,  fool  pavements,  curbs  and  gutters. 


Al-DGS.  Granting  of  railroad  rights' ol  ■way- regulation  01  railruaun— speeu— 
flagmen  nt  street  cro<=ii!^i. 

11-909.     Fire  escapes  and  safety  exits. 

11-970.     Grading  ot  streets— requirements  for  change  of  grade. 

11-971.    Sprinkling  of  streets  and  public  places. 

11-972  Location  of  steam  boilers— signs  and  awnings— constructions  from  side- 
walks. 

11-973.     Frizo  f.ghts  and  boxint;  matches. 

11-974.     Acquiring  owners  to  repair  d.ingcrously  damaged  structures. 

11-975.     Laying  or'  gas,  water  and  other  mains. 

11-97C.     Public  grounds. 

11-977.     1'ower  of  condemnation. 

11-978.    Appropriation  of  money  and  payment  of  debts  and  expenses. 

11-979.     Census  may  be  taken. 

11-930.     Printing  contract. 

11-9S1.     Securing  water  supply. 

11-932.  Creation  of  special  improvement  districts— assessments— expenses  pay- 
able in  warrants — interest  on  warrants. 

11-9S3.     Hats  and  bonnets  in  theaters  and  public  amusement  places. 

11-98-j!     Ditches,  drains  and  Humes  in  city  or  town. 

11-9S5.     Noxious  weed  extermination — tax. 

11-9S0.     Acquisition  of  landing  fields  and  parking  areas— jurisdiction. 

11-937."  Power  to  license  and  regulate  soft  drink  establishments  and  pool  and 
billiard  halls. 

11-9S8.  Power  of  cities  and  towns  to  acquire  natural  gns  and  distributing  sys- 
tem  therefor. 

11-9S9.     Inspection  and  measurement  of  gas  and  electricity. 
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Section 

11-951      Poll  tax— limitation  on  amount— work  for  failure  to  pay. 

11-904.1.  City  or  town  authorized  to  sell  or_  trade  property  to  county  or  political  sub- 
division— resolution  and  notice  of  intent. 

11-904.2.  City  or  town  authorized  to  obtain  property  by  trado  or  purchase  from  county 
or  political  subdivision — appraisal  unnecessary. 

11-900  Purposes  for  which  indebtedness  may  bo  incurred— limitation— additional 
indebtedness  for  sewer  or  Mater  system— procuring  water  supply  nud  system 
—  jurisdiction  of  public  works  appurtenances.  , 

11-982.  Creation  of  special  improvement  districts— assessments— expenses  payable-  in 
wa wants — interest  on  warrants. 


o 


CHAPTER  10 
POWERS  OF  CITY  AND  TOWN'  COUNCILS  (continued) 


Y'' 

Section  11-3001.  Authorization  of  cities  and  towns  to  furnish  water  to  industries  and 
to  persons  without  city  limits — rates — penalty  lor  violations. 

11-1002.  Regulation  of  motor  vehicles  and  their  speed. 

11-1003.  "Mutor  vehicles"  defined. 

11-1004.  Organized  cities  and  towns  authorized  to  take  by  gift,  donation,  de- 
vise, etc. 

11-1005.  Who  may  make  gift,  donation,  or  grant — property  included  therein — 
how  used  and  administered. 

1I-100G.  Public  bodies'  and  institutions'  authority  to  receive  property  by  gifts. 

11-1007.  Applicable  provisions. 

11-100S.  Public  baths. 

11-1000.  Power  to  maintain  and  regulate. 

11-1010.  Certain  cities  may  provide  public  band  concerts. 

11-1011.  Tax  levy  for  band  concerts. 

11-1012.  What  constitutes  a  quorum. 

11-1013.  Council  may  prescribe  rules. 

11-1014.  Ayes  and  noes  must  be  called,  and  a  majority  elects. 

11-1015.  Parking  meters  in  cities  or  tonus  of  2,."iu0  population  or  less. 

11-101C.  Referendum  on  parking  meters  required  before  ordinance. 

11-1017.  Existing  meters  and  ordinances  unaffected. 


11-1018.  Acquisition,  construction  and  maintenance  of  parking  areas — bond 
issues. 

11-1019.     Operation  of  bus  lines — contracting  indebtedness. 

11-1020.     Operation  subject  to  Motor  Carrier  Act— exception. 

11-1021.  Contracts  or  lease  arrangements  with  independent  carriers  of  passen- 
gers— when  authorized — levy  of  lax. 

11-1022.     Bids  for  service — operation  of  carriers. 

11-1023.  Contracting  with  highway  commission  and/or  federal  agencies  regard- 
ing construction  or  reconstruction  of  highways,  streets,  and  toads. 

11-1024.  Group  insurance  for  all  departments,  bureaus,  boards,  commissions 
and  agencies  of  the  state  of  Montana,  county,  city,  and  town  of- 
ficers and  employees — authority — approval  of  employees — limit  on 
contributions. 
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.   11-1001.     Authorization  of  cities  and  towns  To""Yu'rfrYsn  water  and  sewage  service  to  in- 
^dustrics  and   to   persons   without   city    limits—  rates— penally    for   violations. 
'   11-1024.     Group     insurance     for    all     departments,     bureaus,     boards,    commissions    and 
agencies  of   the   state   of   Montana,  county,  city,  and   (own   officers  and  em- 
ployees— authority — approval    of   employees — limit    on    contributions. 


CHAPTER  14 
BUDGET  SYSTEM  FOR  CITIES  AXD  TOWN'S 

Section    11-1401.     Municipal  budget  law — application — definitions,  v..      v 

11-1402.     Fi.tc.il  year  defined. 

11-1403.  Estimates  of  revenues  anil  disbursements  to  be  filed  by  officers — forms 
— penalty  lor  failure  to  file. 

11-1404.  Tabulation  by  clerk  of  expenditure  program — classifications,  items  in- 
cluded in. 

11-1405.     Consideration  of  budget  by  council — •  otice  of  budget  meeting. 


11-1406.     Hearings  on  budget — adoption — fixing  of  tax  levy. 

11-1407.     Budget  appropriations  and  outstanding  warrants. 

11-1403.  Appropriations — transfers  among  appropriations — use  of  borrowed 
money — liabilities  for  expenditures  m  excess  of  budget. 

11-1409.  Emergency  expenditures — notice  and  hearing — objections  by  taxpay- 
ers— appeal — notice  and  hearing  dispensed  with  in  extreme  cases — 
emergency  warrants — tax  levy — lapse  of  appropriations. 

11-1410.  Clerk's  report  of  expenditures  and  liabilities  against  budget  appropri- 
ations, receipts  from  taxes  aad  other  sources. 

11-1411.  State  examiner  to  make  rules  and  regulations  for  carrying  out  act — 
accounting  systems. 

11-1412.     Construction  of  act. 

ii.iiiia      Violution  of  act  constitutes  misdemeanor. 


11-501  CITIES  AND  TOWNS 

CHAPTER  5 

ALTERATION  OF  DOUNDA7UES,  EXCLUSION  AND  INCLUSION  OF  TERRITORY 

Section   11-501.     Alteration  of  boundaries  of  cities  and  towns — exclusion  of  portion. 

11-502.     Petition — contents — notice — consideration  of  communications — action  of 

council — meaning  of  terms  "contiguous''  ami  "adjacent." 
11-503.     Resolution  and  map  to  be  tiled — effective  date  of  resolution. 
11-50-1.     Liability  of  excluded  territory  for  existing  indebtedness. 
11-505.     Jurisdiction  of  city  or  town  for  levying  tax  to  pay  existing  indebt- 
edness. 
11-500.     Alteration  of  boundaries  of  cities  and  towns — inclusion  of  territory — 

petition  and  election. 
11-507.     Submission   of   question   of   annexation — election,  how   conducted   and 

returned — annexation,  when  complete. 
11-508.     Territory  which  may  not  be  annexed. 
1\atCT  '  11-509.     Lands  used  for  certain  purposes  may  not  be  annexed. 

p\jr)  {CL  •     —^11-510.     Act   not    applicable    to   cities    of   lc-s    than   20.00Q    and   not   more    than 
"Jo, 6 0 1>  population^ 
11-511.     Contiguous   land  owned  by   government — desire   for   annexation — pro- 
cedure. 
11-512.     Land  deemed  contiguous. 
11-513.    Validation  of  prior  annexations  of  government  land. 

11-501.  (4979.1)  Alteration  of  boundaries  of  cities  and  towns — exclu- 
sion of  portion.  The  boundaries  of  any  incorporated  city  or  town  of  this 
Btate  may  be  altered  and  a  portion  of  the  territory  thereof  excluded  there- 
from, and  the  councils  of  such  cities  and  towns  are  hereby  granted  power 
to  enact  resolutions  for  mat  purpose  after  proceedings  had  as  required  in 
this  act. 

Itlstory:     En.   Sec.   1,   Ch.   33,  L.   1027.  Constitutionality  of  statute   for   forma- 
tion  or   change   of   municipal   comorations 

Collateral  References  a8  „frected  by  objection  that  they  impose 

Municipal  CorporationsC=>26,  27;  Towns  nonjudicial   functions  on   courts.   69   ALR 

C=G-S.  260,  290. 

62    C.J.S.    Municipal    Corporations    §41;  Right  of  political  division   to  challenge 

S7  C.J.S.  Towns  §  IS.  acts   or  proceedings   by   whirh    its    hound- 

37  Am.  Jur.,  Municipal  Corporations,  pp.  arics  are  affected.  S6  ALR  1307,  1374. 

632-034,    §§15,    16;    pp.    639-661,    §§23-42.  Power  of  legislature  to  detach  land  from 

municipal  corporations.  117   ALR  267. 

Liability  in  respect  of  taxes  derived  from  Injunction   against   municipal    tax   upon 

territory  improperly  annexed  to  municipal  gr0und    involving   attack    on    inclusion    of 

or  political  division.  Jo  ALR  47i.  propertv  within  municipal  boundaries.  129 

Rights  and  remedies  of  creditor  of  mu-  ALR  255   2G1. 

nicipal   corporation   which   is   dissolved  or  "   Capacitv  to  attack  tho  fixing  or  cxtcn- 

combincd  with  another  municipal  body.  47  s;on  of   municipal  limits  or  boundary.   13 

ALR  12S.  ALR  2d  1279. 

Facts  warranting  extension  or  reduction 
of  municipal  boundaries.  62  ALR  1011. 

11-502.  (4979.21  Petition — contents — notice — consideration  of  commu- 
nications— action  of  council — meaning  of  terms  "contiguous"  and  "adja- 
cent." (1)  A  petition  in  writing  signed  by  a  number  of  the  qualified 
electors  residing  within  the  corporate  limits  of  such  city  or  town,  equal  to 
a  majority  of  the  votes  cast  at  the  last  city  election  held  therein,  or  by  the 
owners  of  not  less  than  three-fourths  in  value  of  the  territory  sought  to  be 
excluded,  shall  be  filed  with  clerk  of  such  city  or  town.  Such  petition  shall 
6ct  out  and  describe  the  territory  to  be  excluded  from  the  corporate  lim- 
its, which  territory  must  be  on  the  border  of  such  city  or  town,  and  the 
alteration  of  the  boundaries  desired  by  the  petitioners,  together  with  the 
boundaries  of  the  cilv  or  town  as  it  will  <-.\isl  after  such  change  is  made, 
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and  shall  pray  that  the  council  of  such  city  or  town  shall  enact  a  resolution 
altering  the  boundaries  of  such  city  or  town  and  excluding  therefrom  the 
territory  therein  described.  Said  petition  shall  also  describe  the  streets, 
alleys,  avenues  and  public  places,  if  any,  in  the  territory  sought  to  be  ex- 
cluded, and  shall  distinctly  specify  which  of  said  streets,  avenues,  alleys 
or  public  peaces  arc  to  be  retained  for  the  use  of  the  public  after  the  terri- 
tory has  be  in  excluded  from  the  corporate  limits  of  such  city  or  town. 
Such  pctitior.  shall  be  presented  to  the  council  of  such  city  or  town  at  the 
next  regular  meeting  after  the  filing  thereof. 

(2)  If  said  council  by  resolution,  duly  and  regularly  passed  and 
adopted,  shall  faid  that  said  petition  is  signed  by  the  requisite  number  of 
qualified  electors'  of  said  city  or  town,  or  by  the  owners  of  not  less  than 
three-fourths  in  value  of  the  territory  to  be  excluded,  and  that  the  terri- 
tory petitioned  to  be  excluded  is  within  the  corporate  limits  and  on  the 
border  thereof,  and  that  the  granting  of  said  petition  will  be  to  the  best 
interest  of  such  city  or  town  and  the  inhabitants  thereof,  and  will  not  ma- 
terially mar  the  symmetry  of  sucli  city  or  town,  the  city  or  town  clerk  of 
such  city  or  town  shall  forthwith  cause  to  be  published  in  the  newspaper 
nearest  such  territory  petitioned  to  be  excluded,  at  least  once  a  week  for 
two  successive  weeks,  a  notice  which  shall  be  to  the  effect  that  such  reso- 
lution has  been  duly  and  regularly  passed  and  that  for  a  period  of  twenty 
days  after  the  first  publication  of  sucli  notice,  such  city  or  town  clerk  will 
receive  expressions  of  approval  or  disapproval,  in  writing,  of  the  proposed 
alterations  of  the  boundaries  of  such  city  or  town  by  the  exclusion  of  the 
territory  petitioned  to  be  excluded,  from  the  owners  of  the  territory  pro- 
posed to  be  excluded. 

(3)  The  clerk  shall,  at  the  next  regular  meeting  of  the  city  or  town 
council,  after  expiration  of  the  said  twenty  days,  lay  before  the  same  all 
communications  in  writing  by  him  so  received  for  its  consideration,  and  if, 
after  considering  the  sam?,  such  council  shall  duly  and  regularly  pass  and 
adopt  a  resolution  to  that  effect,  the  boundaries  of  such  city  or  town  shall 
be  altered  so  as  to  exclude  the  territory  described  in  said  petition.  Said 
resolution  shall  also  describe  the  streets,  avenues,  alleys  and  public  places 
in  said  excluded  territory  which  are  to  be  vacated  and  abandoned  and, 
upon  the  filing  of  the  certified  copy  of  the  resolution  as  hereinafter  pro- 
vided, all  such  streets,  avenues,  alleys  and  public  places,  unless  expressly 
excepted  in  said  resolution,  shall  be  deemed  to  be  vacated  and  abandoned 
and  the  title  thereto  shall  lfeVert  to  the  owners  of  the  adjacent  property. 
Such  resolution  shall  not  be  finally  adopted  by  sueli  council  after  written 
disapproval  by  a  majority  of  the  owners  in  value  of  the  territory  proposed 
to  be  excluded,  nor  after  written  disapproval  or  protest  by  a  majority  of 
the  owners  in  value  of*propirty  within  the  corporate  limits  of  said  city  or 
town  immediately  adjacent  and  contiguous  to  the  territory  sought  to  be 
excluded.  That  for  the  purposes  of  this  act  the  words  "contiguous"  and 
"adjacent"  .shall  include  property  on  the  opposite  side  of  a  street  or  alley 
from  the  property  sought  to  bo  withdrawn. 

HtMory:     En.  Sec.  2,  Ch.  33.  L.   1927;  Collateral  References 

»di<1.  Sec.  2.  Ch.  130,  L.  1935.  Muiiiii|>;il  ('•ir|>«ir:itioii.iC=>.*H(I 
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11-503.  (4979.3)  Resolution  and  map  to  be  filed— effective  date  of  res- 
olution. Within  thirty  days  after  the  passage  and  approval  of  said  resolu- 
tion, a  copy  thereof  duly  certified  by  the  clerk  of  said  city  or  town,  to- 
gether with  a  map  showing  the  corporate  limits  of  said  city  or  town  as  al- 
tered and  changed,  shall  be  filed  in  the  office  of  the  county  clerk  and  re- 
corder of  the  county  in  which  said  city  or  town  is  located.  Said  resolution 
shall  become  effective  thirty  days  after  its  passage  and  approval,  and 
thereafter  the  boundary  of  said  city  or  town  shall  be  as  set  forth  in  said 
resolution. 
History:     En.   Sec.  3,  Ch.  33,  L.   1927. 

11-504.  (4979.4)  Liability  of  excluded  territory  for  existing  indebted- 
ness. Such  alteration  shall  not  relieve  any  territory  excluded  from  the 
limits  of  a  city  or  town,  from  its  liability  on  account  of  any  outstanding 
bonded  indebtedness  of  such  city  or  town,  or  any  indebtedness  of  any  im- 
provement district  of  which  the  excluded  territory  is  a  part,  existing  at 
the  time  of  the  passage  of  such  resolution. 
History:     En.   Sec.   4,   Ch.   33,   L.   1927.  Collateral  References 

Municipal  CorporationsC;=3G  (3). 

62  CJ.S.  Municipal  Corporations  §  78. 

11-505.  (4979.3)  Jurisdiction  of  city  or  town  for  levying  tax  to  pay 
existing  indebtedness.  For  the  purpose  of  levying  any  tax  or  assessment 
necessary  for  the  collection  of  any  of  the  indebtedness  specified  in  section 
11-504,  the  territory  so  excluded  shall  be  and  remain  under  the  jurisdic- 
tion of  such  city  or  town.  • 
History:     En.   Sec.   5,   Ch.   33,   L.   1927.          Collateral  References 

Municipal  Corporutk  .is<>'30  (4). 

62  C.J.S.  Municipal  Corporations  §  79. 

11-506.  Alteration  of  boundaries  of  cities  and  to\*ns — inclusion  of 
territory — petition  and  election.  (1)  The  boundaries  of  any  incorporated 
town  or  city,  whether  heretofore  or  hereafter  formed,  may  be  altered 
and  new  territory  or  territories  annexed  thereto,  incorporated  and  includ- 
ed therein,  and  made  a  part  thereof,  upon  proceedings  being  had  and  tak- 
en as  in  this  act  provided.  The  council,  or  other  legislative  body  of  any 
such  municipal  corporation,  upon  receiving  a  written  petition  therefor 
containing  a  description  of  the  new  territory  or  territories  asked  to  be  an- 
nexed to  such  corporation,  and  signed  by  not  less  than  thirty-three  and 
one-third  per  cent  (33  1/3%)  of  the  resident  freeholder  electors  of  the 
territory  proposed  to  be  annexed  must,  without  delay,  submit  to  the 
electors  of  such  municipal  corporation  and  to  the  electors  residing  in  the 
territory  or  territories  proposed  by  such  petition  to  be  annexed  to  such 
corporation,  the  question  whether  such  new  territory  or  territories  shall 
be  annexed  to,  incorporated  in,  and  made  a  part  of  said  municipal  cor- 
poration. 

(2)  Such  question  may  be  so  submitted  at  (he  next  general  municipal 
election  to  be  held  in  such  municipal  corporation,  or  it  may  be  so  sub- 
mitted prior  to  such  general  election,  either  at  a  special  election  called 
therein  for  that  purpose,  or  at  any  other  municipal  election  therein.   e\- 
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cept  an  election  at  which  the  submission  of  such  question  is  prohibited 
by  law;  and  such  council  or  legislative  body  is  hereby  empowered  to  and 
it  shall  be  its  duty  to  cause  notice  to  he  given  of  such  election  by  the 
publication  of  a  notice  thereof  in  a  newspaper  printed  and  published  in 
such  municipal  corporation  at  least  once  a  week  for  a  period  of  three  (3) 
successive  weeks  next  preceding  the  elate  of  such  election,  or  if  there  is 
no  newspaper  printed  in  such  municipal  corporation,  then  such  notice  shall 
be  published  in  like  manner  for  a  like  period  in  the  nearest  town  or  city 
iu  the  county  in  which  said  territory  or  territories  to  be  annexed  is 
situated,  in  which  such  newspaper  is  printed.  Such  notice  shall  distinctly 
state  the  proposition  to  be  submitted,  :.  e.,  that  it  is  proposed  to  annex  to, 
incorporate  in,  and  make  a  part  of  such  municipal  corporation  the  territory 
or  territories  sought  to  be  annexed,  specifically  describing  the  boundaries 
thereof;  and  in  said  notice  the  qualified  electors  of  said  municipal  corpor- 
ation, and  the  qualified  electors  residing  in  said  territory  or  territories 
so  proposed  to  be  annexed,  shall  be  invited  to  vote  upon  such  proposition 
by  placing  upon  their  ballots  the  words  "for  annexation"  or  "against  an- 
nexation," or  words  equivalent  thereto. 

(3)  Such  council  or  legislative  body  is  hereby  empowered,  and  it  shall 
be  its  duty,  to  establish,  and  in  such  notice  of  election  designate  the  vot- 
ing precinct  or  precincts,  the  date  of  said  election,  the  place  or  places  at 
which,  and  the  hours  between  which  the  polls  will  be  opened  for  such  elec- 
tion, and  such  other  information  regarding  said  election  as  the  said  council 
or  legislative  body  may  deem  proper.  Such  place  or'  places  shall  be  that 
or  those  commonly  used  as  voting  places  within  such  municipal  corpor- 
ation, and  also  that  or  those  commonly  used  by  the  electors  residing  in 
such  new  territory  or  territories. 
History:     En.  Sec.  1,  Ch.  168,  L.  1915. 

11-507.  Submission  of  question  of  annexation— election,  how  conduct- 
ed and  returned— annexation,  when  complete.  (1)  If  the  question  of 
annexation  is  submitted  at  a  special  election  called  for  such  purpose,  the 
city  or  town  council,  or  other  legislative  body,  shall  fix  the  hours  through 
which  the  polls  are  to  be  kepi,  open,  which  shall  be  not  less  than  eight  (S) 
and  which  must  be  .stated  in  the  notice  of  election,  and  may  appoint  a 
smaller  number  of  judges  than  is  required  at  a  general  city  or  town  elec- 
tion, but  in  no  case  shall  there  be  less  than  three  (3)  judges  in  a  precinct 
and  such  judges  shall  act  as  their  own  clerics.  If  the  question  of  annexation 
is  submitted  at  a  general  city  or  town  election,  the  polls  shall  be  kept 
open  during  the  same  hours  as  are  fixed  for  the  general  election,  and  the 
judges  and  clerks  for  such  general  election  shall  act  as  the  judges  and 
clerks  thereof. 

(2)  Whenever  the  question  of  annexation  under  this  title  is  submit- 
ted at  cither  a  general  city  or  town  election,  or  at  a  special  election,  sepa- 
rate ballots,  white  in  ci>Ior  and  of  convenient  size,  shall  be  provided  there- 
for. The  election  shall  be  conducted,  and  the  returns  made  in  the  same 
manner  as  other  city  or  town  elections;  and  all  election  laws  governing 
city  and  town  elections  shall  govern  in  so  far  as  they  are  applicable,  but  ■ 
if  such  question  be  submitted  at  a  general  city  or  town  election,  the  votes 
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thereon  must  be  counted  separately,  ami  separate  returns  must  be  made  by 
the  judges  and  clerks  at  such  election.  If  the  said  annexation  election  is 
held  at  the  same  time  as  a  general  city  or  town  election,  then  the  returns 
shall  be  canvassed  by  the  city  or  town  council  at  the  same  time  as  the  re- 
turns for  such  general  election;  but  if  the  question  of  annexation  is  sub- 
mitted at  a  special  election,  then  the  city  or  town  council  shall  meet  with- 
in ten  (10)  days  after  the  date  of  the  holding  of  such  special  election  and 
canvass  the  returns. 

(3)  If  it  is  found  that  a  majority  of  such  votes  were  cast  in  favor  of 
the  annexation,  the  city  or  town  council,  or  other  legislative  body  shall,  at 
a  regular  or  special  meeting  held  within  thirty  (30)  days  thereafter,  pass 
and  adopt  a  resolution  providing  for  sucli  annexation.  Such  resolution 
shall  recite  that  a  petition  has  been  filed  with  the  said  council  or  other 
legislative  body  with  a  sufficient  number  of  signatures  of  thirty-three  and 
one-third  per  cent  (33  1/3%)  of  the  resident  freeholder  electors  of  the 
territory  proposed  to  be  annexed;  a  description  of  the  boundaries  of  the 
territory  or  territories  to  be  annexed;  a  copy  of  the  resolution  ordering  a 
general  or  special  election  thereof,  as  the  case  may  be ;  a  copy  of  the  notice 
of  such  election;  the  time  and  result  of  the  canvass  of  the  votes  received 
in  favor  of  annexation,  and  the  number  thereof  cast  against  annexation; 
and  that  the  boundaries  of  such  city  or  town,  by  such  resolution,  shall  be 
extended  so  as  to  embrace  and  include  such  territory  or  territories  as  the 
same  are  described  in  the  petition  for  annexation,  which  said  resolution 
shall  be  incorporated  in  the  minutes  of  said  council  or  legislative  body. 

(4)  The  clerk  or  other  officer  performing  the  duties  of  clerk  of  such 
council  or  legislative  body,  shall  promptly  make  and  certify  under  the 
seal  of  said  municipal  corporation,  a  copy  of  said  record  so  entered  upon 
said  minutes,  which  document  shall  be  fded  with  the  clerk  of  the  county  in 
which  the  city  or  town  to  which  said  territory  or  territories  arc  sought  to 
be  annexed,  is  situated.  From  and  after  the  date  of  the  filing  of  said 
document  in  the  office  of  the  said  county  clerk,  the  annexation  of  such  terri- 
tory or  territories  so  proposed  to  be  annexed  shall  be  deemed  and  shall  be 
complete  and  thenceforth  such  annexed  territory  or  territories  shall  be, 
to  all  intents  and  purposes,  a  part  of  said  municipal  corporation,  and  the 
said  city  or  town  to  which  the  annexation  is  made,  has  the  power  to  pass  all 
necessary  ordinances  pertaining  thereto. 

History:     En.   Sec.   2,  Ch.   168,  L.   1945.  Proper  remedy  or  procedure,  for  attack- 

ing legality  of  proceedings  annexing  tcrri- 
Collateral  References  tory  to  municipal  corporation.  18  ALU  -d 

Municipal  CorporationsC=>34.  1255. 

62  C.J.S.  Municipal  Corporatione  §  5S. 

11-508.    Territory  which  may  not  be  annexed.    Xo  territory  which,  at 
the  time  such  petition  for  such  proposed  annexation  is  presented  to  such 
council  or  legislative  body,  forms  any  part  of  any  incorporated  town  or 
city,  shall  be  annexed  under  the  provisions  of  this  act. 
History:     En.  Sec.  3,  Ch.  1G8,  L.  1915. 

11-509.  Lands  used  for  certain  purposes  may  not  be  annexed.  No 
parcel  of  land  which,  at  the  time  such  petition  for  such  proposed  annexa- 
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tk>u  is  presented  to  such  council  or  legislative  body,  is  used  in  whole  or 
in  part  for  agricultural,  mining,  smelting,  refining,  transportation,  or  any 
industrial   or   manufacturing   purpose    or   any    purpose    incident    thereto, 
shall  be  annexed  under  the  provisions  of  this  act. 
History:     En.  Sec.  4,  Ch.  1C8,  L.  1045. 

11-510.  Act  not  applicable  to  cities  of  less  than  20,000  and  not  more  than 
35,000  population.  This  act  shall  not  be  applicable  to  cities  having  a 
population,  as  shown  by  the  last  preceding  federal  census,  of  less  than 
twenty  thousand  (20,000)  and  not  more  than  thirty-five  thousand  (35,000) 
and  shall  not  repeal  section  11-103  having  reference  to  extension  of  the  cor- 
porate limits  of  cities  of  the  first,  second  and  third  classes  to  include  con- 
tiguous land,  but  is  intended  and  does  provide  an  alternative  method 
for  the  annexation  of  territory  or  territories  to  municipal  corporations. 
When  any  proceedings  for  annexation  of  territory  or  territories  to  any 
municipal  corporation  are  commenced  under  this  act  the  provisions  of 
this  act  and  of  such  amendments  thereto  as  may  thereafter  be  adopted, 
and  no  other,  shall  apply  to  such  proceedings. 
History:     En.  Sec.  5,  Ch.  1G8,  L.  1945. 

11-511.  Contiguous  land  owned  by  government — desire  for  annexa- 
tion— procedure.  Whenever  any  land  contiguous  to  a  municipality  is 
owned  by  the  United  States  or  by  the  state  of  Montana,  or  by  any  agency, 
instrumentality,  or  political  subdivision  of  cither,  or  whenever  any  of  the 
foregoing  have  a  beneficial  interest  in  any  land  contiguous  to  a  munici- 
pality, such  land  may  be  incorporated  and  included  in  the  municipality 
to  which  it  is  contiguous,  and  may  be  annexed  thereto  and  made  a  part 
thereof,  in  the  following  manner: 

1.  The  administrative  head  of  the  owner  of  the  land,  or  the  adminis- 
trative head  of  the  holder  of  a  beneficial  interest  in  the  land,  shall  file  with 
the  clerk  of  the  municipality  a  description  of  the  land,  a  certification  of 
ownership  or  of  beneficial  interest  therein,  and  a  statement  that  the  owner 
of,  or  the  holder  of,  the  beneficial  interest  in  the  land  desires  to  have  it 
annexed.  "Whereupon,  the  governing  body  of  the  municipality  shall  pass  a 
resolution  reciting  its  intention  to  annex  the  land  and  setting  u  time 
and  place  for  a  public  hearing  thereon. 

2.  The  clerk  of  the  municipality  shall  forthwith  cause  to  be  published 
in  the  newspaper  nearest  such  land,  at  least  once  a  week  for  two  successive 
weeks,  a  notice  that  such  resolution  has  been  duly  and  regularly  passed, 
and  that  for  a  period  of  twenty  (20^  days  after  the  first  publication  of 
such  notice,  such  clerk  will  receive  expressions  of  approval  or  disapproval, 
in  writing,  of  the  proposed  alterations  of  the  boundaries  uf  the  munici- 
pality. Said  notice  shall  also  slate  the  time  and  place  set  for  the  public 
hearing  on  the  proposed  annexation. 

3.  At  the  time  and  place  set  for  the  public  hearing  aforesaid,  the  gov- 
erning body  of  the  municipality  shall  hear  all  persons  and  all  tilings  rela- 
tive to  the  proposed  annexation,  ami  if  the  governing  body  shall  find 
that  it  is  to  the  best  interests  of  the  municipality  and  its  inhabitants  to  an- 
nex the  land,  it  shall  adopt  a  resolution  of  annexation  of  the  land. 
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4.  Within  thirty  (30)  days  after  the  passage  and  approval  of  said 
resolution,  a  copy  thereof  duly  certified  by  the  clerk  of  the  municipality, 
together  with  a  map  showing  the  corporate  limits  of  said  municipality  as 
altered  and  changed,  shall  be  filed  in  the  office  of  the  county  clerk  and  re- 
corder of  the  county  in  which  said  municipality  is  located.  Said  resolu- 
tion shall  become  effective  thirty  (30)  days  after  its  passage  and  approval, 
and  thereafter  the  boundary  of  said  municipality  shall  be  as  set  forth  in 
said  resolution. 
History:   En.  Sec.  1,  Ch.  189,  E.  1957.  References 

Harrison    v.    City    of    Missoula,    146    M 
420,  407  P  CJ  703. 

11-512.  Land  deemed  contiguous.  The  land  proposed  to  be  annexed 
to  a  municipality  under  the  provisions  of  this  act  shall  be  deemed  con- 
tiguous to  such  municipality,  even  though  such  land  may  be  separated 
from  such  municipality  by  a  street,  or  other  roadway,  a  sidewalk,  or  by 
a  public  way  of  any  kind,  or  by  an  irrigation  ditch  or  drainage  ditch,  or 
by  some  other  strip  too  small  for  the  erection  of  houses. 
History:    Ea.  Sec.  2,  Ch.  189,  L.  1957. 

11-513.  Validation  of  prior  annexations  of  government  land.  Any  an- 
nexation heretofore  made  of  land  with  respect  to  which  the  United  States 
or  the  state  of  Montana,  or  any  agency,  instrumentality  or  political  sub- 
division of  either,  was  at  the  time  of  annexation  either  owner  or  possessor 
of  a  beneficial  interest  therein,  is  hereby  validated  and  confirmed. 
History:    En.  Sec.  3,  Ch.  189,  L.  1957. 
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(1)  The  legislature  shall  provide  methods  for  governing 
local  government  units  and  procedures  for  incorporating, 
classifying,  merging,  consolidating,  and  dissolving  such 
units,  and  altering  their  boundaries.   The  legislature 
shall  provide  such  optional  or  alternative  forms  of 
government  that  each  unit  or  combination  of  units  may 
adopt,  amend,  or  abandon  an  optional  or  alternative  form 
by  a  majority  of  those  voting  on  the  question. 

(2)  One  optional  form  of  county  government  includes,  but  is  not 
limited  to,  the  election  of  three  county  commissioners,  a  clerk 
and  recorder,  a  clerk  of  district  court,  a  county  attorney, 

a  sheriff,  a  treasurer,  a  surveyor,  a  county  superintendent 
of  schools,  an  assessor,  a  coroner,  and  a  public  administrator. 
The  terms,  qualifications  duties,  and  compensation  of  those' 
offices  shall  be  provided  by  law.   The  Board  of  county 
commissioners  may  consolidate  two  or  more  such  offices.   The 
Boards  of  two  or  more  counties  may  provide  for  a  joint  office 
and  for  the  election  of  one  official  to  perform  the  duties 
of  any  such  office  in  those  counties. 

'1972  Montana  Constitution,  XI , 3 . 


t  Section  5.    Self-government  charters.     (1)  The  legislature   shall  pro--  : 

vide  procedures  permitting  a  local  government  unit  or  combination   0/ 

1  units  to  frame,  adopt,  amend,  revise,  or  abandon  a  self-government  chai-  • 
ter  'with  the  approval  of  a  majority  of  those  voting  on  the  question.  Tho 

J  procedures  shall  not  require  approval  of  a  charter  by  a  legislativc_body.  1 
(2)     If  the  legislature  does  not  provide  such  procedures'by  July  1,  lTto/jj 

,•        they  may  be  established  by  election  either:  ~  .i   l 

(a)  Initiated  by  petition  in  the  local  government  unit  or  combination 
J        of  units;  or  -..-:%. 

(b)  Called  by  the  governing  body  of  the  local  government  unit  or 
combination  of  units.  ■ --.iSfaPs 


1  •<.■ 
■ji : 


fdv>  f  (3)     Charter  provisions  establishing  executive,  legislative,  and  admiriis- 

Aj-5?  *  trative  structure  and  organization  are  superior  to  statutory  provisions. 

ts>»:  5         convention.  Notes  local   governments   would   take   precedence 

r-Kl  §  xt.-,r   provision    directing   legislature    to       ove.r  general  laws  on  such  matters. 


pass  laws  concerning  procedures  for  local 

roi.TS  to  design   their  own  forms  of  gov-  Cross-Eefercnces 


bt^.-g      ernnient    (self-government   charters).    The  County    government,    alternative    forms, 

*„j-,«i  I      charter  provisions  concerning  structure  of       sees.  16-5001  to.  16-5019. 
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Section  8.    Initiative  and  referendum.    The  legislature  shall   extend 
-  the  initiative  and  referendum  powers  reserved  to  the  people  by  the  con- 
stitution to  the  qualified  electors  of  each  local  government  unit. 
Convention  Notes  Cross-Bcfcrences 

New   provision    directing   legislature    to  County  initiative  and  referendum,  sees. 

give  residents  the  power  to  initiato  local       37-301  to  37-311. 

ordinances    by   petition    or   to    petition    to  Municipal     initiative     and     referendum, 

vote  on  ordinances  passed  by  local  govern-      sees.  11-1104  to  11-1114. 
j     meats.  Reservation  of  powers  of  initiative  and 

referendum,  1972  Const.  Art.  V,  sec.  1. 

'.  Section  9.  Voter  review  of  local  government.  (1)  The  legislature  shall, 
within  four  years  of  the  ratification  of  this  constitution,  provide  procedures 
requiring  each  local  government  unit  or  combination  of  units  to  review  its 
structure  and  submit  one  alternative  form  of  government  to  the  qualified 
electors  at  the  next  general  or  special  election. 

(2)     The  legislature  shall  require  a  review  procedure  once  every  ten 
years  after  the  first  election. 
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CHAPTER  34 

CITY  AND  COUNTY  CONSOLIDATED  GOVERNMENT 

11-3401.     Consolidated  county  and  city  government  authorized. 

11-3-102.     IVtilioii — signatures  required. 

11-3403.     Form  of  petition — certificate  of  county  clerk— special  election— notice. 

11-3404.     Koi m  of  ballot. 

11-3405.     Special   election   of   commission — proclamation — nominations — conduct 

of  election. 
11-3400.     Powers  of  consolidated  municipalities. 

11-3107.     Coin  m  issioners — number — term — vacancies — qualifications. 
11-3408.     Organization  of  commission — meetings — notice  of  meetings. 
11-340!).     Rules  of  commission — expelling  members. 
11-3410.     Officers  of  commission — powers  of  president — vice-president. 
11-3411.     Director  of  finance — powers. 
11-3412.     Quorum  of  commission — voting. 
11-3413.     Compensation     of     commission — maximum — penalty     for     absences — 

mileage. 
11-3414.     Ordinances,  enacting  of — form  of  enacting  clause. 
11-3415.     Revision  and  codification  of  ordinances — effect  as  evidence. 
11-3410.     Amending  ordinances. 
11-3417.     Effective  date  of  ordinances — emergencies — submission  to  electors  of 

measures  concerning  franchises  or  special  privileges. 
11-3418.     Recording  and  publishing  of  resolutions  and  ordinances. 
11-3419.     Initiative  measures — petition. 
11-3420.     Action  of  commission  on  initiative  petitions. 
11-3121.     Submission  of  initiative  measure  to  electors. 
11-3422.     Time   for  submitting   to  electors — adoption  on  favorable  vote. 
11-3423.     Effective  dale  of  initiative  measure. 

11-3424.     Repealing  ordinances  may  be  initiated — publication,  amending  and  re- 
pealing of  initiative  measures  by  commission. 
11-3425.     Referendum — petition. 

11-3420.     Reconsideration  of  measure  by  'commission — reference  to  electors. 
11-3427.     Voting  on  initiative  or  referendum  measures— ballots. 
11-3428.     Preliminary    acts    authorized    prior    to    submission    of    ordinance    to 

electors. 
11-3420.     Petitions    for    initiative,    referendum    or    recall — signatures — affidavit. 
11-343(1.     Petitions,  assembling  of  papers  comprising — clerk's  certificate. 
11-3431.     Petitions — amendments — filing  new  petition   not  precluded   by  finding 

of  insufficiency. 
11-3432.     Manager — .appointment — powers — removal     and     suspension — compen- 
sation. 
11-3433.     Manager — responsibility — appointment   of   subordinate   oflicers — quali- 
fications and  term  of  appointees. 
11-3434.     Removal    of    appointees— notice — bearing — decision    of    manager    as 
final. 

11-3435.     Co lissioncrs    not    to    direct    or    request    appointment    or    interfere 

with  administrative  service — penally. 
11-3430.     Manager — general  duties. 

11-3437.     Manager  and  directors   may  attend  commission  meetings — discussions. 
11-3438.      Departments — establishing  and  changing — consolidations. 
11-343!).     Subordinates,  employment  of. 
11-3440.     Eist   of  employees  to  be  kept,  by  director  of  finance — compensation — 

recovering  illegal  payments. 
11-3441.     Compensation  schedule  to  be  fixed  by  commission. 
11-31-12.     Advisory  boards  may  be  appointed — duties. 
11-344.1.     Investigation  of  municipal  aflairs. 
11-3144.     Department    of    law — qualifications    and    duties   of    director — salary — 

prosecutions. 
1 1-344.1.      Department  of  fiiianci — powers  and  duties  of  director. 
11-3110.      Hcport  of  revenues  and  expenses  to  be  made  monthly. 
11-3417.      Division  of  audit  and  accounts — dot  ies—  reports  to. 
Jl-3tlK.     Audit  of  accounts  on  death,  removal  or  expiration   of  term  of  officer 

-   riillertion  when  indebtedness  found —  other  audits. 
11-314!'.      Division  of  treasury— -powers  and  duties— designation   of  depositories. 
1 1-3 loll.      Division    of    purchase    and    supplies  — purchasing    agent— powers    and 
—  .  «■«... duties. 


11-3451;  Supplies — purchase — limit   on   furnishing  supplies  to  departments  and 

offices. 

11-3452.  Division    of    assessment-- assessor — qualification,    duties    and    powers. 

1 1-3-I.Vt.  Assessor's  dill  ies  roofer  uiug  special  assessments. 

11-3454.  fiscal  year  defined. 

II  -3  1.15.  Tax  levy  for  cm  rent  expense— limitation  on. 

1  l-.'t  l.">li.  Tax  levy  limit     application  of. 

11-3457.  Special  taxes  — power  to  levy. 

11-3158.  Ta,\  b-vy  for  special  services, 

ll.'t  I.V.I,  iVIb-rl  ion  of  taxes. 

11 -3 loll.  Tax   levies   for  inilehtcillir.s .  of  sj-.-r i.i  1   districts  and   riti.-t  and   towns. 
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l    11-3501.     Warrants,  how  issued. 

11-3502.     Examination   of   claims   by     director   of   finance — liability    for   illegal 

payment  of  claim. 
11-3503.     Obligations  for  works  to  b  ;  paid  by  special  assessments — certificate 

of  finance  director  neccss:   ry  before  payment. 
11-3504.     Obligation  void  when  violat.ii  g  preceding  section. 
11-3505.     Designation  of  depositories  —.securities. 

11-3500.     Bonds   as   depository    seen /ri ties — interest — substitution    of    securities. 
11-3507.     Additional  or  new  securities — when  required. 
11-3508.     Surety  bonds — record  of  s    ir.'ties. 
11-3509.     Deposit  of  funds — distrib'  dion. 

11-3510.     Interest   on   deposits — pa  ynient — monthly   finance   and  intcrost   state- 
ment. 
11-3511.     Disbursement  of  money  I  y  depositories. 

11-3512.     Liability  of  treasurer  an  1  sureties  for  deposits.  \ 

11-3513.     Limit  of  indebtedness. 
31-3514.     Borrowing  money — prov  isions  affecting. 
11-3515.     Sinking  fund  board — in  ,-estments. 
11-351C.     Letting  of  contracts — a  dvertising  for  bids — execution. 
.  11-3517.     Alteration  of  contracts 
11-3518.     Police   department — pi  wrrs   of   officers — director — duties   and   powers 
— designation    as    s'  icriff — deputies — tenure    of    ofticcrs — police    re- 
serve funds. 
11-3519.     Department  of  public  works — director — powers  and  duties. 
11-3520.     Director  of  public  wo  rks — qualifications — powers  and  duties. 
11-3521.     Department    of    health — director — qualifications — powers    and    duties. 
11-3522.     County  board  of  lica1  til — exercise  of  duties. 

11-3523.     Firo    department — i!  iroctor    and    chief — voluntary    firo    districts    con- 
tinued— law  govc  ning  districts. 
11-3524.     Firemen's   tenure —  firemen's  disability   and   pension   funds — how   con- 
tinued— protectic  n  of  rights  in. 
11-3525.     Superintendent   of    schools— appointment — compensation — powers    and 

duties. 
11-3526.     Police  court — judf  c — qualifications — compensation — jurisdiction. 
11-3527.     Construction  of  pi  d  lie  works. 
11-352S.     Special  improvement  districts — porwer  to  create. 

11-3529.     Public   works,   director   to   have   charge   of — .special    improvement   dis- 
tricts, laws  applicable  to. 
11-3530.     Elections— office,-;  to  act. 
11-3531.     Municipal    prin  ary    election — when    held — nominees,    majority    vote 

elects — time  for  polls  to  be  open — conduct  of  election. 
11-3532.     Nominating  petitions.  ' 

11-3533.     Form  of  nomin  iting  petition. 
11-3534.     Filing    of    pet  It  ions — notification    of    nominees — entry    of    names    on 

ballot. 
11-3535.     Ballots — part}    designation  forliidden — form. 
11-353G.     Ballot— order  of  names. 
11-3537.     Ballots— blank  spaces. 

11-3538.     Notices — priihary  election — municipal  election  — publication. 
11-3539.     Ballots  at  municipal  election — what  names  to  appear. 
11-3540.     Removal  of  fommissioncrs — recall  petitions. 


11-3541.     Recall  petiti  >ns — signatures— filing— amendment. 

11-3542.     Recall    election — notice    to    officer    whose    removal    sought — time    for 
holding. 

11-35-13.     Separate    removals    require    separate    petitions — nomination    of    suc- 
cessors. 

11-3514.     Recall  elections — voting  machines  not  used — form  of  ballots. 

11-3515.      Result  of  lull's — removal — designation  of  successor. 

ll-354ti.     Rcsignatif  n  pending  recall  election,  result  of. 

11-3547.     Limitation  on  tiling  recall  petitions. 

11-3548.     Moneys  received  by  officer  in  course  of  duty  belong  to  municipality. 

11-3549.     Political  Uiartieipation  by  appointees  forbidden. 

11-3550.     Penalizing  appointees  for  not  participating  in  politics  forbidden — ap- 

pointers  not  to  act  as  officers  of  political  organization   or  circulate        >' 
pctitioi  s.  «' 

11-3551.     Penalty  for  violations.  / 

11-3552.     Commissioners  not    to  hold  other  offices — forfeiture  of  office  by  com-        J 
missii  tiers  and  appointees  mi  running  for  otliee.  1 

11-3553.     Official   bonds  of  officers — amounts— filing.  ) 

11-3551.     Oath  of'  nfliei — taking  anil  tiling  required.  ' 

11-3555.  '  Financial  interest  by  ollieers  in  contracts  forbidden — penalty. 

Il-.'l55li.      Existing  contracts  continued.  < 

11-3557.     Existing   ordinances— order   continuing  and    extending —publication —       ) 
rep<  al  of  other  ordinances. 

11-355S.      Exist  in;;  officers-- how  long  continued  in  office.  ,' 

11-3559.      Iii-siiI  .it  inn    declaring    creation    of   consolidated    government — effective       ' 

dale  of  merger-  legal  status. 

">      ..'•;..„  .,(•  "neoriimeiil --eotiniiissioiiers'  powers. 

1  j 
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CHAPTER  44— INTERLOCAL  CD  OPERATION  COMMISSION- 
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Section 

11-4401.  Declaration  of  policy  and  purpose. 

11-4402.  Definitions. 

11-4403.  Establishment  of  an  interlocal  co-opc:,tion  commission. 

11-4404.  Selection  of  an  interlocal  eo-upcratioi  commission. 

11-4405.  Time  of  appointment. 
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11-440G.  Meetings  of  commission. 

11-4-107.  Vacancies — compensation — open  meetings — quorum — rules. 

11-4408.  Considerations  in  preparation  of  proposals. 

11-4109.  Comprehensive  program. 

11-4410.  Recommendations  to  implement  program. 

11-4411.  Consideration  of  property  and  debts. 

11-4112.  Public  hearings  on  proposed  program. 

11-4413.  Procedure  for  making  recommendations. 

11-4414.  Additional  powers  and  duties. 

11-4415.  Appropriations. 

11-441C.  Term  of  commission. 

11-4401.  Declaration  of  policy  and  purpose.  (1)  It  is  hereby  declared 
to  be  the  public  policy  of  the  state  of  Montana  to  provide  for  the  residents 
of  the  state  the  means  of  improving  their  local  governments  so  that  es- 
sential services  can  be  provided  more  effectively  and  economically.  The 
growth  of  urban  population,  the  necessity  to  maintain  local  governmental 
services  in  areas  of  increasing  population  on  one  hand,  and  in  areas  of 
decreasing  population  on  the  other,  and  the  movement  of  people  into 
suburban  areas  have  created  varied  problems  in  the  provision  of  public 
services  and  facilities  which  often  cannot  be  met  adequately  by  individual 
units  of  local  government. 

(2)  It  is  the  purpose  of  this  act  to  provide  a  method  whereby  the  resi- 
dents of  local  areas  in  Montana  may  propose  local  solutions  to  these  com- 
mon problems  in  order  that  proper  growth  and- development  of  the  state 
may  be  assured  and  the  health  and  welfare  of  the  people  therein  secured. 

History:     En.  Sec.   1,  Ch.  129,  L.  1969.       interlocal  co-operation  commissions  to  con- 
sider   and    propose    means    of    improving 
Title  of  Act  essential    local    governmental    services    in 

An    net    providing   for    tbe   creation   of      Montana. 

11-4402.    Definitions.    As  used  in  this  act: 

(1)  "Commission"  means  an  interlocal  co-operation  commission  estab- 
lished pursuant,  to  section  3  [11-4403]  of  this  act. 

(2)  "Principal  city"  means  the  city  having  the  largest  population  in 
the  county  under  consideration  according  to  the  latest  federal  decennial 
census. 

(3)  "Unit  of  local  government"  means  a  county,  city  or  town. 
History:     En.  Sec.  2.  Ch.  129,  L,  19G9. 

11-4403.  Establishment  of  an  interlocal  co-operation  commission.  An 
interlocal  co-operation  commission  may  be  established  in  either  of  two  ways: 

(1)  A  joint  resolution  providing  for  the  establishment  of  an  interlocal 
co-operation  commission  may  be  adopted  by  a  separate  vote  of  a  majority 
of  the  governing  bodies  of  the  county,  cities  and  towns  having  any  juris- 
diction in  the  c^ounty  under  consideration.  A  certified  copy  of  such  resolu- 
tion or  certified  copies  of  such  concurring  resolutions  shall  be  transmitted 
to  the  clerk  and  recorder  of  the  county  and  an  interlocal  co-operation  com- 
mission shall  be  deemed  to  be  authorized. 

1(2)  A  petition  requesting  the  establishment  of  an  interlocal  co-opera- 
tion commission  shall  be  signed  by  at  least  ten  (10)  per  cent  of  the  qualified 
voters  within  tin-  county  registered  for  the  last  preceding  general  election 
and  shall  be  filed  with  the  clerk  and  recorder  of  the  county. 
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Upon  receipt  of  such  a  petition,  the  clerk  and  recorder  shall  examine 
the  source  and  certify  to  the  sufficiency  of  the  signatures  thereon.  Within 
thirty  (30)  days  following;  receipt  of  sucli  petition,  the  clerk  and  recorder 
shall  transmit  the  same  to  the  board  of  county  commissioners  and  to  the 
governing  body  of  all  cities  and  towns  having  any  jurisdiction  in  the 
county  together  with  his  certificate  as  to  the  sufficiency  thereof  and  an 
interlocal  co-operation  commission  shall  be  deemed  to  be  authorized. 

Only  one  (1)  commission  may  be  established  in  a  county  at  any  one 
time. 
History:    En.  Sec.  3,  Oh.  129,  L.  1969. 

11-4404.  Selection  of  an  interlocal  co-operation  commission.  (1)  Any 
interlocal  co-operation  commission  established  pursuant  to  this  act  shall 
consist  of  members  to  be  selected  as  follows: 

(a)  Four  (4)  members  selected  by  the  county  commissioners. 

(b)  Four  (4)  members  appointed  by  the  mayor  of  the  principal  city 
and  confirmed  by  the  governing  body  of  the  city. 

(c)  One  (1)  member  appointed  by  the  mayor  of  each  of  the  other  cities 
and  towns  in  the  county  and  confirmed  by  the  governing  body  of  the  city 
or  town. 

(d)  One  (1)  member,  who  shall  be  chairman  of  the  interlocal  co- 
operation commission,  selected  by  the  other  members  of  the  commission 
nt  their  initial  meeting. 

(2)  Each  member  shall  reside  at  the  time  of  his  appointment  within 
the  county  if  selected  by  the  board  of  county  commissioners  or  within 
the  city  or  town  by  which  appointed. 

(3)  No  member  shall  be  au  official  or  employee  of  any  unit  of  local 
government. 

History:     En.  Sec.  4,  Ch.  129,  L.  1909. 

11-4405.     Time  of  appointment.     The  members  of  the  interlocal  co-opera- 
tion commission  shall  be  appointed  within  sixty  (GO)  days  after  the  com- 
mission is  authorized. 
History:     En.  Sec.  5,  Ch.  129,  L.  19G9. 

11-4406.  Meetings  of  commission.  (1)  Not  later  than  eighty  (SO) 
days  after  the  commission  is  authorized,  the  members  of  the  commission 
shall  meet  and  organize  at  a  time  which  shall  be  set  by  the  board  of  county 
commissioners. 

(2)  At  the  first  meeting  of  the  commission,  one  (1)  of  the  members 
appointed  by  the  board  of  county  commissioners  shall  be  designated  by 
that  body  to  serve  as  temporary  chairman.  As  its  first  official  act,  the 
commission  shall  select  a  chairman  from  outside  its  own  membership. 

(3)  Further  meetings  of  the  commission  shall  be  held  upon  call  of  the 
chairman,  the  vice-chairman  in  the  absence  or  inability  of  the  chairman, 
or  a  majority  of  the  members  of  the  commission. 

History:     En.  Sec.  C,  Ch.  129,  E.  19C9. 

11-4407.  Vacancies — compensation  —  open  meetings  —  quorum  —  rules. 
(1)     In  case  of  a  vacancy  for  any  cause,  a  new  member  shall  be  appointed 
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in  the  same  manner  as  the  member  he  replaces. 

(2)  Members  of  a  commission  shall  receive  no  compensation  but  shall 
receive  actual  and  necessary  travel  and  other  expenses  incurred  in  the 
performance  of  official  duties. 

(3)  All  meetings  of  the  commission  shall  be  open  to  the  public. 

(4)  A  majority  of  the  members  of  the  commission  shall  constitute  a 
quorum  for  the  transaction  of  business. 

(5)  Each  member  shall  have  one  (1)  vote.  A  favorable  vote  by  a 
majority  of  the  entire  commission  shall  be  nccessarv  for  any  action  per- 
mitted by  section  13  [11-1413]  of  this  act,  but  other  actions  mav  be  by  a 
majority  of  those  present  and  voting.  Each  commission  may  adopt  such 
other  rules  for  its  proceedings  as  it  deems  desirable. 

History:     En.  Sec.  7,  Ch.  129,  L.  1969. 

11-4408.  Considerations  in  preparation  of  proposals.  A  commission 
shall  consider  the  various  areas  included  within  the  county,  including 
areas  incorporated  as  municipalities,  unincorporated  areas  essentially  urban 
in  nature,  unincorporated  areas  with  both  urban  and  rural  characteristics 
and  predominantly  rural  areas.  In  the  formation  of  its  proposals  which 
can. include  arrangements  for  county-wide  governmental  services  and  urban 

"varca  services  in  both  incorporated  and  unincorporated  areas,  a  commission 

./shall  study  and  take   into   consideration: 

(1)  The  existing  land  use  within  the  county,  including  the  location  of 
highways  and  natural  geographic  barriers  to  and  routes  for  transportation, 
making  use,  wherever  possible,  of  comprehensive  land-use  plans  prepared 
for  the  area  by  organized  planning  boards  or  other  reliable  surveys; 

(2)  The  need  for  organized  local  governmental  services,  the  present 
cost  and  adequacy  of  local  governmental  services  and  controls  in  the  area, 
probable  future  needs  for  such  services  and  controls,  and  the  probable 
effect  of  alternative  courses  of  action  on  the  cost  and  adequacy  of  services 
and  controls  in  the  areas  concerned  and  in  adjacent  areas; 

(3)  Population  density,  distribution  and  growth,  per  capita  assessed 
valuation,  the  likelihood  of  significant  growth  in  the  areas  concerned 
and  in  adjacent  incorporated  and  unincorporated  areas; 

(4)  The  boundaries  of  existing  units  of  local  government; 

(5)  Maintenance  of  citizen  access  to,  control  of,  and  participation  in 
local  government; 

(G)     Such  other  matters  as  might  affect  provision  of  local  governmental 
services  on  an  equitable  basis  and  provide  more  efficient  and  economical 
administration  thereof. 
History:     En.  Sec.  8,  Ch.  129,  L.  1969. 

11-4409.     Comprehensive  "program.     The    commission    shall    prepare    a 
comprehensive  program  for  the  furnishing  of  local  governmental  services. 
on  both  county-wide  and  urban  areas  bases,  as  it  deems  desirable. 
History:     En.  Scc.»  9,  Ch.  129,  L.  19C9. 

11-4410.  Recommendations  to  implement  program.  In  preparing  its 
comprehensive  program  for  furnishing  local  governmental  services,  a 'com- 
mission may  recommend  one  or  more  of  the  following  courses  of  action: 
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(1)  Performance  of  one  or  more  services  by  any  existing  unit  of  local 
government ; 

(2)  Consolidation  of  specified  services  by  transfer  of  functions  between 
local  units  of  government,  by  creation  of  joint  administrative  agencies  or 
by  contractual  agreements; 

(3)  Consolidation  of  any  existing  special  service  district  with  one  o. 
more  other  special  service  districts  to  perform  all  of  the  services  provided 
by  any  of  them; 

(4)  Creation  of  a  new  special  service  district  to  perform  one  or  more 
services,  with  provision  for  the  dissolution  of  any  existing  special  service 
districts  performing  like  service  or  services  within  the  proposed  boundaries 
of  such  new  district;  -.  . 

(5)  Annexation  of  unincorporated  territory  to  any  existing  city  or 
town  ; 

(6)  Consolidation  of  any  existing  cities  and  towns  with  any  other 
existing  cities  and  town; 

(7)  Consolidation  of  any  cities  and  towns  with  the  county  in  which 
they  lie; 

(8)  Creation  of  a  permanent  council  of  governments,  consisting  of 
members  of  the  governing  bodies  of  the  units  of  local  government  within 
and  including  the  county  concerned; 

(9)  Creation  of  a  unified  government  for  the  entire  county  vested 
with  (a)  any  and  all  powers  which  cities  are,  or  may  hereafter  he,  author- 
ized or  required  to  exercise  under  the  constitution  and  general  laws  of 
the  state  of  Montana,  and  (b)  any  and  all  powers  which  counties  are,  or 
may  hereafter  be,  authorized  or  required  to  exercise  under  the  constitution 
and  general  laws  of  the  state  of  Montana. 

(10)  Any  other  change  it  considers  desirable  involving  creation,  dis- 
solution, or  consolidation  of  units  of  local  government  in  the  county  under 
consideration,  or  involving  alteration  of  their  boundaries,  powers,  and  re- 
sponsibilities, consistent  with  provisions  of  the  constitution  of  the  state  of 
Montana. 

History:     En.  Sec.  10,  Ch.  120,  L.  19G0. 

11-4411.  Consideration  of  property  and  debts.  (1)  The  commission 
shall  determine  the  value  and  amount  of  all  property  used  in  pcrforniincr 
any  local  governmental  service  and  all  bonded  and  other  indebtedness  of 
units  of  local  government  attributable  to  the  acquisition  of  such  property 
and  affected  by  its  comprehensive  program  for  both  urban  area  services 
and  county-wide  services  and  shall  determine  and  provide  in  its  proposed 
program  for  assumption  or  equitable  adjustment  of  such  property  and  debts 
of  each  unit  of  local  government  affected. 
•    History:     En.  Sec.  11,  Ch.  129,  L.  1969. 

11-4412.  Public  hearings  on  proposed  program.  Within  three  (?>) 
years  after  the  date  of  its  organization,  the  commission  shall  complete  the 
preparation  of  its  proposals  for  the  provision  of  both  urban  area  services 
and  county-wide  services  and  shall  provide  for  adequate  publication  and 
explanation  of  its  program.  Xotiee  of  hearings  shall  be  published  once 
each  week  for  at  least  two   (2)   weeks  preceding  a  hearing,  in  at  least 
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one  (1)  newspaper  of  general  circulation  in  the  county.  The  notice  shall 
state  the  time  and  place  of  the  hearing. 

History:    En.  Sec.  12.  CU.  129,  L.  1060;  Amendments 

»md.  Sec.  1,  Ch.  70,  L.  1971.  tj,c  1971  amendment  extended  the  time 

for  the  preparation  of  proposals  from  two 
,  years    to    three    years    after    organization. 

'  ■"  ■   •.         ..J."  ..•"■■■ 

.<■  11-4413.  Procedure  for  making  recommendations.  After  public  hear- 
ing, the  commission  shall  submit  proposals  contained  in  its  comprehensive 
program  for  action  as  follows: 

(1)  If  the  comprehensive  plan  of  the  commission  includes  the  creation 
of,  or  any  change,  alteration,  consolidation,  dissolution  or  annexation  with 
respect  to  any  unit  of  local  government  or  special  district,  a  procedure  for 
which  is  provided  by  law  upon  petition  by  the  people  and  an  election,  the 
commission  shall  make  public  its  proposal  or  proposals  to  the  people  in  the 
area  or  areas  affected.  ... 

(2)  If  the  comprehensive  plan  includes  any  change,  alteration,  inter- 
local agreement,  consolidation,  dissolution,  or  annexation  with  respect  to 
any  unit  of  local  government  or  special  district  which  can  be  carried  into 
effect  under  existing  law  by  action  of  the  governing  bodies  of  the  units 
affected,  the  commission  shall  recommend  the  necessary  action  to  the 
governing  body  or  bodies  of  the  units  of  government  concerned. 

(3)  If  the  comprehensive  plan  includes  the  creation  of,  or  any  change, 
alteration,  consolidation,  dissolution  or  annexation  with  respect  to  any 
unit  of  local  government  or  special  district  wh'iih  necessitates  enabling 
legislation  or  amendments  to  the  general  laws  or  constitution  of  the  state 
of  Montana,  the  commission  shall  make  such  recommendation  or  recom- 
mendations to  the  ensuing  legislative  assembly. 

History:     En.  Sec.  13,  Ch.  129,  L.  19G0. 

11-4414.  Additional  powers  ar.d  duties.  A  commission  shall  have  the 
following  additional  powers  and  duties: 

(1)  To  contract  and  co-operate  with  other  agencies,  public  or  private 
as  it  considers  necessary  for  the  rendition  and  affording  of  such  services, 
facilities,  studies  and  reports  to  the  commission  as  will  best  assist  it  to  carry 
out  the  purposes  for  which  the  commission  was  established.  Upon  request 
of  the  chairman  of  the  commission,  all  state  agencies  and  all  counties  ur.-\ 
other  units  of  local  government,  and  the  officers  and  employees  thereof. 
shall  furnish  the  commission  such  information  as  may  be  necessary  i'"r 
carrying  out  its  functions  which  may  be  available  to  or  procurable  by  such 
agencies  or  units  of  government. 

(2)  To  consult  and  retain  such  experts,  and  to  employ  such  executive, 
clerical  and  other  staff,  as,  in  the  commission's  judgment,  may  be  necessary 

(3)  To  accept  and  expend  moneys  from  any  public  or  private  smir.-.-. 
including  the  federal  government.  All  moneys  received  by  the  e«niiinisM«ii 
shall  be  deposited  with  the  county  treasurer  in  the  county.  The  county 
treasurer  is  authorized  to  disburse  funds  of  the  commission  on  its  order. 

(4)  To  do  any  arid  all  other  things  as  are  consistent  with  and  reasonably 
required  to  perform  its  functions  under  this  act. 

History:     En.  Sec.  14,  Ch.  129,  L.  19C9. 
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11-4415.     Appropriations.     The  units   of  local   government  within   the 
county  under  consideration  and  the  county  may  appropriate  funds  for  the 
necessary  expenses  of  the  commission. 
History:     En.  Sec.  15,  Ch.  129,  L.  19G9. 

11-4416.  Term  of  commission.  All  commissions  shall  terminate  five  (5) 
years  from  the  date  of  their  establishment.  However,  a  commission, 
upon  completion  of  its  duties,  may  terminate  earlier  by  a  vote  of  three- 
fourths  (:;4)  of  the  members  favorable  to  such  earlier  termination. 

History:  En.  Sec.  16,  Ch.  129,  L.  1969;       valid   parts   that   are  severable   from   the 
amd.  Sec.  2,  Ch.  70,  L.  1971.  invalid   part   remain    in    effect.   If   a   part 

of  this  act   is  invalid  in  one  or  more  of 
Amendments  jjs  applications,  the  part  remains  in  effect 

The  19"1  amendment  extended  the  time       in  all  valid  applications  that  are  severable 
specified   in    the   first   sentence    from    four       from  the  invalid  applications." 
years    to    five    years    after    establishment. 

Effective  Date 

Separability  Clause  Section  18  of  Ch.  129,  Laws  1969  pro- 
Section   17  of  Ch.   129,  Laws   1969   read  vided  the  act  should  be  in  effect  from  and 

"It  is  the  intent  of  the  legislative  assembly  after  its  passago  and  approval.  Approved 

that  if  a  part  of  this  act  is  invalid,  ail  February  26,  19G9. 
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Section    16-4901.  Purpose. 

16-4902.  Sliort  title. 

16-4903.  Definitions. 

16-4904.  Interlocal  agreements. 

16-4901.  Purpose.  It  is  the  purpose  of  this  act  to  permit  local  govern- 
mental units  to  make  the  most  efficient  use  of  their  powers  by  enabling 
them  to  co-operate  with  other  local  governmental  units  on  a  basis  of  mutual 
advantage  and  thereby  to  provide  services  and  facilities  in  a  manner  and 
pursuant  to  forms  of  governmental  organization  that  will  accord  best  with 
geographic,  economic,  population,  and  other  factors  influencing  the  needs 
and  development  of  local  communities. 
History:     En.  Sec.  1,  Ch.  82,  L.  1967. 

16-4902.     Short  title.  This  act  shall  be  known  and  cited  as  the  Interlocal 
Co-operation  Act. 
History:     En.  Sec  2,  Ch.  82,  L.  1967. 

16-4903.     Definitions.    For  the  purposes  of  this  act  the  term  "publir 
agency"    shall    mean    any    political    subdivision,    including   municipalities. 
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counties,  school  districts  and  any  agency  or  department  of  the  state  of 
Montana. 
History:    En.  Sec  3,  Ch.  82,  L.  1967. 

16-4904.  Interlocal  agreements.  Any  one  or  more  public  agencies  may 
contract  with  any  one  or  more  other  public  agencies  to  perform  any  admin- 
istrative service,  activity  or  undertaking  which  any  of  said  public  agencies 
entering  into  the  contract  is  authorized  by  law  to  perform  provided  that 
such  contract  shall  be  authorized  and  approved  by  the  governing  body  of 
each  patty  to  said  contract.  Such  contract  shall  set  forth  fully  the  purposes, 
powers,  rights,  obligations  and  responsibilities  of  the  contracting  parties 
and  shall  specify  the  following: 

(1)  Its  duration. 

(2)  The  precise  organization,  composition  and  nature  of  any  separate 
legal  entity  created  thereby. 

(3)  The  purpose  or  purposes  of  said  interlocal  contract. 

(4)  The  manner  of  financing  the  joint  or  co-operative  undertaking  and 
establishing  and  maintaining  a  budget  therefor. 

(5)  The  permissible  method  or  methods  to  be  employed  in  accomplishing 
the  partial  or  complete  tcrminatio  of  tiie  agreement  and  for  disposing  of 
property  upon  such  partial  or  complete  termination. 

(6)  Any  other  necessary  and  proper  matters. 

(7)  Provision  for  an  administrator  or  a  joint  board  responsible  for  ad- 
ministering the  joint  or  co-operative  undertaking  including  representation 
of  the  contracting  parties  on  said  joint  board. 

(8)  The  manner  of  acquiring,  holding,  and  disposing  of  real  and  per- 
sonal property  used  in  the  joint  or  co-operative  undertaking. 

(9)  Every  agreement  made  hereunder  shall,  prior  to  and  as  a  condition 
precedent  to  its  performance,  be  submitted  to  the  attorney  general  of  the 
state  of  Montana  who  shall  determine  whether  the  agreement  is  in  proper 
form  and  compatible  with  the  laws  of  the  state  of  Montana.  The  attorney 
general  shall  approve  any  agreement  submitted  to  him  hereunder  unless  lie 
shall  find  it  docs  not  meet  the  conditions  set  fortli  herein  and  shall  detail  in 
writing  addressed  to  the  governing  bodies  of  the  public  agencies  concerned 
the  specific  respects  in  which  the  proposed  agreement  fails  to  meet  the 
requirements  of  law.  Failure  to  disapprove  an  agreement  submitted  here- 
under within  thirty  (30)  days  of  its  submission  shall  constitute  approval 
thereof. 

(10)  Within  ten  (10)  days  after  the  approval  by  the  attorney  general, 
and  prior  to  commencement  of  its  performance  said  interlocal  contract  made 
pursuant  to  this  act  shall  be  filed  with  the  county  clerk  and  recorder  of  the 
county  or  counties  where  said  political  agencies  arc  situate  and  with  the 
secretary  of  state  of  the  state  of  Montana. 

(11)  Any  public  agency  entering  into  an  interlocal  contract  pursuant 
to  this  act  may  appropriate  funds  for  and  may  sell,  lease,  or  otherwise  sivc 
or  supply  to  the  administrative  board  created  for  the  purpose  of  perform- 
ance of  said  contract  and  may  provide  such  personnel  or  services  therefor 
ns  may  be  within  its  legal  power  to  furnish. 
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History:   En.  Sec.  4,  Ch.  82,  L.  1967.  that  are  severable  from  the  invalid  parts 

m          ».,„»     ,-.,  remain  in  effect.    I£  a  part  ot'  this  act  is 

Separability  Clause  declared  to  be  invalid  in  one  or  more  of 

Section    5   of   Ch.   82,  Laws   1967   rend:  its  applications,  the  part  remains  in  effect 

"Severability.    If  a  part  of  this  act  shall  in    all    valid    applications   that    are   sevcr- 

be  declared  to  be  invalid,  all  valid  parts  able  from  the  invalid  applications." 
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16-5101.  Declaration  of  policy  and  purpose.  It  is  the  purpose  of  this 
act  to  partially  implement  article  XI,  sections  3,  5,  6  and  9  of  the  1972 
Constitution. 

History:  En.  16-5101  by  Sec.  1,  Ch.  222,  L.  1974. 

16-5102.    Definitions.    As  used  in  this  act: 

(1)  "Study  commission"  means  a  local  government  study  commission 
established  pursuant  to  this  act. 
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(2)  "Unit  of  local  government"  means  a  county,  incorporated  city  ,. 
incorporated  town. 

(3)  "Study  commissioners"  means  the  elected  or  appointed  memh--j 
of  the  local  government  study  commissions. 

(4)  "Structure"  means  the  entire  governmental  organization  throi;.-- 
which  a  local  government  unit  carries  out  its  duties,  functions  and  r- 
sponsibilities. 

(5)  "Form"  means  a  specific  and   formal   governmental   organizati 
authorized  as  an  optional  form  of  government  by  law  or  a  specific  zt. 
formal  governmental  organization  provided  in  a  charter. 

History:  En.  16-5102  by  Sec.  2,  Ch.  222,  L.  1974. 

16-5103.  Establishment  of  study  commissions.  (1)  Each  board  (.' 
county  commissioners  shall  by  resolution  adopted  prior  to  April  15,  107; 
authorize  a  county  study  commission  and  shall  determine  by  such  resoh:. 
tion  the  number  of  study  commissioners.  The  number  of  study  comraiv 
sioners  shall  be  an  odd  number  not  less  than  three  (3). 

(2)  Each  municipal  council  or  commission  shall  by  resolution  adopted 
prior  to  April  15,  1974  authorize  a  municipal  study  commission  and  shall 
determine  by  such  resolution  the  number  of  study  commissioners.  The 
number  of  study  commissioners  shall  be  an  odd  number  not  less  thaa 
three  (3). 

(3)  .Resolutions  authorizing  study  commissions  and  determining  their 
size  shall  not  be  the  subject  of  referenda  or  initiative  petitions. 

(4)  Study  commissioners  shall  be  elected  as  provided  in  section  7 
[16-5107].  No  person  shall  serve  on  more  than  one  (1)  study  commission. 

History:  En.  16-1503  by  Sec.  3,  Ch.  222,  L.  1974. 

i 

16-5104.  Purpose  of  study  commission.  It  shall  be  the  purpose  of  the 
study  commission  to  study  the  form  and  power  of  government  and  existing 
procedures  for  delivery  of  local  government  services  and  compare  them 
with  other  forms  available  under  the  laws  of  the  state  of  Montana. 

History:  En.  16-5104  by  Sec.  4,  Ch.  222,  L.  1974. 

16-5105.  Power  of  the  study  commission.  The  study  commission  shall 
have  the  power  to  review  the  structure  and  power  of  each  unit  of  local 
government  represented  on  the  study  commission  and  shall  submit  one  (l) 
alternative  form  of  government  to  the  qualified  electors  of  each  unit  of 
government  or  combination  of  units  of  government.  The  study  commission 
may  submit  an  optional  or  alternative  form  of  government  provided  by 
law  or  may  draft  a  self-government  charter;  however,  no  such  optional 
or  alternative  form  or  charter  shall  be  submitted  to  the  qualified  electors 
until  a  specific  procedure  for  such  submission  by  the  study  commission 
is  provided  by  subsequent  law. 

History:  En.  16-51  (tf  by  Sec.  5,  Ch.  222,  L.  1974. 

16-5106.  Co-operation  of  study  commissions.  (1)  Any  two  (2)  or 
more  study  commissions  may  co-operate  in  the  conduct  of  their  studies. 
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V  majority  vote  by  each  of  the  affected  study  commissions  is  required 
for  a  co-operative  study. 

(2)  Co-operative  studios  do  not  preclude  each  study  commission 
from  making  a  separate  report  and  recommendations. 

History:  En.  16-5106  by  Sec.  6,  Cb.  222,  L.  1974. 

16-5107.  Election  of  members.  Study  commissioners  shall  be  elected 
in  the  following  manner: 

(1)  Study  commissioners  shall  be  elected  at  the  general  election, 
Tuesday,  November  5,  1974.  There  shall  be  placed  on  the  ballot  the  names 
of  study  commission  candidates  who  shall  have  been  nominated  in  the 
manner  provided  in  this  section.  Candidates  shall  be  listed  without  party 
or  other  designation  or  slogan,  except  that  candidates  for  county  study 
commissions  shall  be  listed  according  to  position  designation  as  provided 
in  subsection  (2)  of  this  section.  The  secretary  of  state  shall  prescribe 
the  ballot  form  for  study  commissions. 

(2)  Resolutions  establishing  study  commissions  shall  specify  the 
number  of  study  commissioners  to  be  elected.  Municipal  study  commis- 
sioners shall  be  qualified  electors  residing  within  the  municipality  and 
shall  be  elected  at  large  by  electors  of  the  municipality.  County  study 
commissioners  shall  be  qualified  electors  and  shall  be  elected  at  large  by 
electors  of  the  county  in  the  following  manner : 

(a)  three  (3)  study  commission  positions  shall  be  filled  by  persons 
one  of  whom  resides  in  each  of  the  three  (3)  county  commissioner  dis- 
tricts. The  positions  shall  be  designated  by  district  numbers  one  (1),  two 
(2),  and  three  (3)  and  the'  certificate  of  nomination  for  each  candidate 
for  such  positions  shall  specify  tnc  position  designation. 

(b)  if  the  resolution  creating  the  study  commission  calls  for  more 
than  three  (3)  members,  the  additional  members  shall  be  residents  of  the 
county.  The  additional  positions  shall  be  designated  "at  large  positions" 
and  the  certificate  of  nomination  for  each  candidate  for  such  positions 
shall  specify  the  position  designation. 

(3)  Nominations  for  study  commissioners  shall  be  made  by  executing 
a  certificate  of  nomination. 

(4)  The  certificate  shall  be  in  writing  and  contain : 

(a)  the  name  of  a  candidate  for  the  ofiiec  to  be  filled ; 

(b)  his  residence  address,  his  occupation,  and  his  business  address; 
and 

(c)  the  position  designation  if  the  candidate  is  running  for  a  county 
study  commission  position. 

(5)  For  municipal  study  commissions,  the  certificate  shall  be  signed 
by  qualified  electors  residing  within  the  municipality.  For  county  study 
commissions,  the  certificate  shall  be  signed  by  qualified  electors  residing 
within  the  county.  Each  elector  shall  add  to  his  signature  his  place  of 
residence. 

(6)  For  municipal  study  commissions,  the  number  of  signatures  shall 
total  at  least  one  hundred  (100)  or  be  at  least  one  per  cent  (l/o)  of  the 
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qualified  electors  residing  within  the  municipality  for  the  1973  mujilr-. 
election,   whichever   is  less.   For   county  study  commissions,   the   nurr-.. 
of  signatures  shall  total  at  least  one  hundred   (100)   or  be  at  least  '• 
per  cent  (1%)  of  the  qualified  electors  residing  within  the  county  for 
1972  general  election,  whichever  is  less. 

(7)  The  certificate  of  nomination  shall  be  filed  ou  or  before  Auc\ 
1,  1974.  No  filing  fee  is  required.  The  county  clerk  and  recorder,  in  :•. 
case  of  county  study  commission  candidates,  and  the  municipal  clerk. 
the  case   of   municipal  study   commission   candidates,    shall   examine   :.-. 
source  and  certify  to  the  sufficiency  of  the  signatures  thereon. 

(8)  Each  nomination  certificate  shall,  before  it  may  be  filed  with  !'• . 
county  clerk  or  municipal  clerk,  contain  an  acceptance  of  such  nominati'  • 
in  writing,  signed  by  the  candidate  therein  nominated,  upon  or  annex--. 
to  such  certificate,  or  if  the  same  person  be  named  in  more  than  one  il 
certificate,  upon  or  annexed  to  one  (1)  of  such  certificates.  Such  acce:v 
ance  shall  certify  that  the  nominee  possesses  the  qualifications  prescrib.  : 
by  this  act  for  the  office  designated  in  the  certificate,  that  he  consent. 
to  stand  as  a  candidate  at  the  election  and  that,  if  elected,  he  agrees  t, 
take  office  and  serve. 

(9)  Each  nominating  certificate  shall  be  verified  by  an  oath  or  affirma- 
tion  of  one  (1)  or  more  of  the  signers  thereof,  taken  and  subscribed  before 
a  person  qualified  under  the  laws  of  Montana  to  administer  an  oath,  to 
the  effect  that  the  petition  was  signed  by  each  of  the  signers  thereof  in 
his  proper  handwriting,  that  the  signers,  to  the  best  knowledge  and  belief 
of  the  affiant,  possess  the  qualifications  prescribed  by  section  7  [1G-5107 j. 
subsection  (5)  of  this  act  and  that  the  certificate  is  prepared  and  filed  in 
good  faith  for  the  sole  purpose  of  endorsing  the  person  named  therein  for 
election  as  stated  in  the  petition. 

(10)  Votes  cast  for  municipal  and  county  study  commissioners  shall 
be  counted,  canvassed  and  returned  by  county  election  officials.  Except  as 
otherwise  provided  in  this  act,  eacli  election  conducted  under  this  act 
shall  be  governed  by  the  election  laws  of  the  state  of  Montana.  Any 
separate  ballots  or  election  supplies  required  for  election  of  municipal 
study  commissioners  shall  be  furnished  or  paid  for  by  the  municipality. 

(11)  If  the  number  of  municipal  study  commissioners  elected  at  the 
November  5,  1974  election  is  not  equal  to  the  number  of  commissioners 
required  to  be  selected,  the  mayor  with  the  confirmation  of  the  municipal 
council  or  commission  shall  appoint,  on  or  before  November  16,  1974,  the 
additional  study  commissioner  or  commissioners.  The  mayor  with  the  con- 
firmation of  the  municipal  council  or  commission  shall  fill  any  subsequent 
■vacancy  on  the  municipal  study  commission  by  appointing  a  new  commis- 
sioner. If  the  number  of  county  study  commissioners  elected  at  the  Novem- 
ber 5,  1974  election  is  not  equal  to  the  number  of  commissioners  required  to 
be  selected,  the  board  of  county  commissioners  shall  appoint,  on  or  before 
November  1G,  1974,  the  additional  study  commissioner  or  commissioners. 
The  board  of  county  commissioners  shall  fill  any  subsequent  vacancy  on 
the  county  study  commission  by  appointing  a  new  commissioner.  However, 
any  municipal  or  county  study  commissioner  appointed  uuder  this  subscc- 
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•  on  shall  possess  the  qualifications  prescribed  by  this  act  for  the  position 
■  }  which  he  is  being  appointed,  and  no  elected  official  of  the  local  govern- 
ment unit  may  be  appointed. 

History:  En.  16-5107  by  Sec.  7,  Ch.  222,  L.  1974. 

16-5108.  Term  of  study  commission.  All  study  commissions  shall 
terminate  June  30,  1977. 

History:  En.  16-5108  by  Sec.  8,  Ch.  222,  L.  1974. 

16-5109.  Organisation  of  the  study  commission.  (1)  Xot  later  than 
ten  (10)  days  after  nil  study  commissioners  are  elected  or  appointed  the 
study  commissioners  shall  meet  and  organize  at  a  time  which  shall  be  set 
bv  the  board  of  county  commissioners,  for  the  county  study  commission, 
or  the  mayor,  for  the  municipal  study  commission. 

(2)  At  the  first  meeting  of  the  study  commission,  the  study  commis- 
sion may  elect  a  temporary  chairperson  who  will  serve  until  a  permanent 
chairperson  is  selected. 

(3)  Meetings  of  the  study  commission  shall  be  held  upon  the  call  of 
the  chairperson,  vice-chairperson  in  the  absence  or  inability  of  the  chair- 
person, or  a  majority  of  the  study  commissioners.  The  chairperson  shall 
give  due  notice  of  the  time  and  place  of  the  meetings  of  the  study  com- 


! 

!      mission. 


(4)  The  study  commission  shall  maintain  a  written  record  of  its 
proceedings  and  its  finances  which  shall  be  open  to  inspection  by  any 
person  at  the  office  of  the  study  commission  during  regular  office  hours. 

(5)  A  majority  of  the  study  commissioners  shall  constitute  a  quorum 
for  the  transaction  of  business,  but  no  recommendation  of  a  study  com- 
mission shall  have  any  legal  effect  unless  adopted  by  a  majority  of  the 
whole  number  of  study  commissioners. 

(C)  The  study  commission  shall  have  the  power  to  adopt  rules  for 
its  own  organization  and  procedure. 

History:  En.  1C-5109  by  Sec.  9,  Ch.  222,  L.  1974. 

16-5110.  Compensation  of  study  commissioners.  Study  commissioners 
shall  receive  no  compensation  other  than  for  actual  and  necessary  ex- 
penses incurred  in  their  official  capacity. 

History:  En.  16-5110  by  Sec.  10,  Ch.  222,  L.  1974. 

16-5111.  Open  meetings — hearings.  All  meetings  of  the  study  com- 
mission shall  be  open  to  the  public.  The  study  commission  shall  hold 
public  hearings  and  community  forums  and  may  use  other  suitable  means 
to  disseminate  information  and  stimulate  public  discussion  of  its  purposes, 
progress,  conclusions,  and  recommendations. 

History:  En.  16-5111  by  Sec.  11,  Ch.  222,  L.  1974. 


16-5112.     Administrative  powers.     A  study  commission  shall  have  the 
following  administrative  powers.    (1)   The  study  commission  may  employ 
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and  fix  the  compensation  and  duties  of  necessary  staff.  State,  muniri-- 
and  county  officers  and  employees,  at  the  request  of  the  study  commissi  • 
and  with  the  consent  of  the  employing  agency,  may  be  granted  leave  tri- 
or without  pay  from  their  agency  to  serve  as  consultants  to  the  stu.; 
commission.  If  leave  with  pay  is  granted  they  shall  receive  no  other  c,:' 
pensation,  except  mileage  and  per  diem  from  the  study  commission. 

(2)  The  study  commission  may  establish  advisory  boards  and  coc 
mittees,  including  on  them  persons  who  arc  not  study  commissioners. 

(3)  The  study  commission  may  retain  consultants. 

(4)  The  study  commission  may  contract  and  co-operate  with  other 
agencies,  public  or  private,  as  it  considers  necessary  for  the  rendition  and 
affording  of  such  services,  facilities,  studies,  and  reports  to  the  study 
commission  as  will  best  assist  it  to  carry  out  the  purposes  for  which  the 
study  commission  was  established.  Upon  request  of  the  chairperson  of  the 
study  commission,  state  agencies,  counties,  and  other  units  of  local  govern- 
ment, and  the  officers  and  employees  thereof,  shall  furnish  the  commission 
such  information  as  may  be  necessary  for  carrying  out  its  function  which 
may  be  available  to  or  procurable  by  such  agencies  or  units  of  govern- 
ment. 

(5)  The  study  commission  may  do  any  and  all  other  things  as  are 
consistent  with  and  reasonably  required  to  perform  its  function  under 
this  act. 

History:  En.  16-5112  by  Sec.  12,  Ch.  222,  L.  1974. 

16-5113.  Finances.  (1)  The  governing  body  of  each  local  govern- 
ment unit  shall  prepare  a  budget  to  cover  the  expenses  of  the  study 
commission  for  the  period  it  is  in  operation  during  fiscal  year  1975. 

(2)  The  study  commission  shall  prepare  a  budget  for  fiscal  year  197C 
and  a  budget  for  fiscal  year  1977  and  submit  them  to  the  local  government 
unit's  governing  body  for  approval. 

(3)  Each  local  government  unit  shall  accept  and  transfer  to  its  study 
commission  all  funds  appropriated  from  the  state  general  fund  for  the 
support  of  the  study  commission. 

(4)  Each  local  government  unit  shall  supplement  the  state  funds 
available  in  fiscal  years  1975,  197G,  and  1977  by  appropriating  funds,  pro- 
viding in-kind  services,  or  a  combination  of  both,  in  a  total  amount  not 
less  than  the  available  state  money  for  each  fiscal  year.  For  that  purpose, 
each  local  government  unit  may  assess  and  levy,  in  addition  to  all  other 
levies  permitted  by  law,  a  special  tax  on  each  dollar  of  taxable  valuation 
of  the  taxable  property  of  the  unit  of  local  government.  This  tax  may  be 
levied  in  each  of  the  fiscal  years  1975,  197G.  and  1977  and  may  be  levied 
by  a  municipality  in  addition  to  the  all-purpose  levy  provided  in  sections 
84-4701.1,  84-4701.2,  84-4701.3,  S4-4701.4,  and  84-47o"].5,   R.  C.  M.  1947. 

(5)  All  moneys  received  by  the  study  commission  shall  be  deposited 
with  the  county  or  municipal  treasurer.  The  treasurer  is  authorized  to 
disburse  budgeted  funds  of  the  study  commission  on  its  order.  Unexpended 
funds  oi  the  study  commission  shall  not  revert  to  the  general  fund  of  the 
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local  government  unit  at  the  end  of  the  fiscal  year  but  shall  carry  over 
to  the   study   commission's   budget)   for   the    following    fiscal   year.   Upon 
termination   of  the  study  commission,  unexpended   funds  shall  revert  to 
:he  general  fund  of  the  local  government  unit. 
History:  En.  16-5113  by  Sec.  13,  Ch.  222,  L.  1974. 

16-5114.  Prohibition  on  other  proceedings.  From  April  15,  1974  until 
December  31,  1976  no  other  proceedings  other  than  those  commenced  by 
a  study  commission  for  the  adoption  of  any  charter  or  form  of  government 
available  under  state  law  may  be  commenced. 

History:  En.  16-5114  by  Sec.  14,  Ch.  222,  L.  1971 

16-5115.  Severability  clause.  If  any  part  of  this  act  shall  be  declared 
invalid  or  unconstitutional,  it  shall  not  affect  the  validity  of  any  other 
part  of  this  act. 

History:  En.  16-5115  by  Sec.  15,  Ch.  222,  L.  1974. 

16-5116.  Establishment  of  commission.  As  authorized  by  article  VI, 
section  7  of  the  Montana  constitution,  there  is  created  a  temporary  com- 
mission on  local  government  consisting  of  nine  (9)  members. 

History:  En.  16-5116  by  Sec.  1,  Ch.  221,  L.  1974. 

16-5117.  Members  of  commission.  (1)  The  commission  shall  consist 
of  eight  (8)  members  and  a.  chairperson  appointed  by  the  governor.  No 
more  than  five   (5)   members    hall  be  of  any  one  political  party. 

(2)  Members  of  the  commission  shall  be  appointed  for  three  (3)  year 
terms.  Knowledge  of  local  government  will  be  a  consideration  in  appoint- 
ment of  members  of  the  commission. 

(3)  Vacancies  in  the  membership  of  the  commission  shall  be  filled 
in  the  same  manner  as  the  original  appointments. 

History:  En.  16-5117  by  Sec.  2,  Ch.  221,  L.  1974. 

16-5118.  Purpose  and  responsibility  of  commission.  (1)  The  commis- 
sion shall  make  a  detailed  and  thorough  study  of  local  government  struc- 
ture, powers,  services,  finance  and  state-local  relations.  The  commission 
shall  prepare  a  revised  code  of  local  government  law  based  on  its  studies 
and  may  make  other  recommendations  for  the  improvement  of  local 
government. 

(2)  The  commission  may  consult  with  and  assist  local  government 
study  commissions. 

(3)  Written  reports  with  substantive  recommendations  adopted  by 
the  commission,  and  recommendations  regarding  implementing  legislation, 
shall  be  made  available  to  the  governor,  the  members  of  the  legislature, 
and  to  units  of  local  government  no  later  than  December  1,  1974,  and 
December  1,  1975. 

(4)  The  commission  may  prepare  and  publish  other  reports  on  local 
government  as  it  deems  desirable. 

History:  En.  16-5118  by  Sec.  3,  Ch.  221,  L.  1974. 
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16-5119.     Commission  organization  and  procedure.     (1)     The  comr. . 
sion  shall  have  the  power  to  adopt  rules  for  its  own  organization  ar.; 
procedure. 

(2)  The  commission  shall  select  from  its  membership  any  addition.:. 
officers  it  considers  necessary. 

(3)  The  commission  may  employ  and  fix  the  compensation  and  duti-, 
of  necessary  staff. 

(4)  Commission  members  shall  be  reimbursed  for  actual  and  neces- 
sary expenses  incurred  as  commission  members  and  shall  be  paid  com. 
pensation  as  provided  by  law  for  interim  standing  committees. 

(5)  A  majority  of  the  members  of  the  commission  shall  constitute  a 
quorum  for  the  transaction  of  business,  and  no  recommendation  of  th? 
commission  shall  have  any  effect  unless  adopted  by  a  majority  of  the 
whole  number  of  the  members  of  the  commission. 

(6)  Open  meetings — hearings.  All  meetings  of  the  commission  shall 
be  open  to  the  public.  The  commission  shall  hold  public  hearings  and 
may  use  other  suitable  means  to  disseminate  information  and  stimulate 
public  discussion  of  its  purposes,  progress,  conclusions,  and  recommenda- 
tions. 

(7)  The  chairperson  shall  schedule  meetings  of  the  commission  as 
deemed  necessary.  The  chairperson  shall  give  due  notice  of  the  time  and 
place  of  the  meetings  to  members  of  the  commission. 

(8)  The  commission  shall  maintain  a  written  record  bf  its  proceedings 
and  its  finances  which  shall  be  open  to  inspection  by  any  person  at  the 
office  of  the  commission  during'regular  office  hours. 

(9)  Upon  request,  state  agencies  and  units  of  local  government  shall 
co-operate  with  t lie  commission  by  furnishing  assistance  and  data  to  the 
extent  possible. 

(10)  State,  municipal  and  county  officers  and  employees,  at  the  re- 
quest of  the  commission  and  with  the  consent  of  the  employing  agency, 
may  be  granted  leave  with  or  without  pay  from  their  agency  to  serve  as 
consultants  to  the  commission.  If  leave  with  pay  is  granted,  they  shall 
receive  no  other  compensation,  except  mileage  and  per  diem,  from  the 
commission. 

(11)  The  commission  may  establish  advisory  boards  and  committees, 
including  on  them  persons  who  are  not  members  of  the  study  commission. 

(12)  The  commission  7nay  do  any  and  all  things  as  arc  consistent  with 
and  reasonably  required  to  perform  its  function  under  this  act. 

History:  En.  1G-5119  by  Sec.  4,  Ch.  221,  L.  1974. 

16-5120.  Commission  finances.  (!)  The  commission  may  expend  ap- 
propriated funds. 

(2)  Appropriated  funds  may  be  used  to  match  any  federal  or  private 
funds  available  for  conducting  the  study  and  planning  authorized  by  this 
act. 

(3)  On  behalf  of  and  for  the  commission,  the  governor  shall  make 
application  for  aiy  federal  funds  available   for  the  study  and  planning 
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authorized  by  this  act,  and  he  may  enter  into  any  contracts  required  for 
receipt  of  federal  funds  with  the  appropriate  federal  agency. 
History:  En.  16-5120  by  Sec.  5,  Ch.  221,  L.  1974. 

16-5121.  Severability  clause.  If  any  part  of  this  act  shall  be  declared 
iuvalid  or  unconstitutional,  it  shall  not  aiTect  the  validity  of  any  other 
part  of  this  net. 

History:  En.  16-5121  by  Sec.  6,  Ch,  221,  L.  1974. 
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CHAPTER  37— PLANNING  AND  ECONOMIC  DEVELOPMENT, ACT 
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Section 

82-3701.     Short  title. 

$2-3702.     Declaration  of  necessity  and  public  policy. 

82-3703.     Plam.ing  and  economic  development  commission. 

82-3704.     Executive  bead  of  department — appointment — compensation. 

82-3705.     Functions  of  department. 

82-3706.     Contracts    and    agreements    for    projects    and    programs — co-operation    with 

other  agencies. 
82-3707.     Administrators  of  sections  of  department — appointment  of  personnel. 
82-3700.     Planning  board  abolished — records,  property  and  moneys  transferred. 

-  \ 

82-3701.  Short  title.  This  act  shall  be  known  and  may  he  cited  as 
the  "Montana  Planning  and  Economic  Development  Act  of  1967." 

History:     En.    Sec.    1,   Ch.    19,   L.    1967.       of   state    government    to    foster   planning. 

growth  and  diversification  of  industry  and 
Title  of  Act  commerce;  abolishing  the  planning  board: 

An  act  creating  a  planning  and  economic      and  repealing  sections  89-301  through  S3- 
development  commission  and  a  department       309,  R.  C.  M.  19*7. 

82-3702.  Declaration  of  necessity  and  public  policy.  It  is  hereby  de- 
clared to  be  a  necessity  and  the  public  policy  of  the  state  of  Montana 
to  promote,  stimulate  and  encourage  the  planning  and  development  of  the 
economy  of  the  state  in  order  to  provide  for  the  social  and  economic  pros- 
perity of  its  citizens.  Such  promotion  and  development  of  industry,  com- 
merce, agriculture,  labor  and  natural  resources  of  the  state  requires  that 
cognizance  be  taken  of  the  continuing  migration  of  people  to  the  urban 
areas  in  search  of  job  opportunities,  and  the  fact  that  Montana  is  making 
a  needed  transition  to  a  diversified  economy.  Community  planning,  greater 
diversification  and  attraction  of  additional  industry,  accelerated  develop- 
ment of  natural  resources,  expansion  of  existing  industry,  creation  of 
new  uses  for  agricultural  products,  greater  emphasis  on  scientific  research, 
development  of  new  markets  for  the  products  of  the  state  and  the  attain- 
ment of  a  proper  balance  in  the  over-all  economic  base  are  all  necessary 
in  order  to  create  additional  employment  opportunities,  increase  personal 
income  and  promote  the  general  welfare  of  the  people  of  this  state.  The 
planning  and  economic  development  commission  and  department  herein- 
after created  shall  be  regarded  as  performing  a  governmental  function  in 
carrying  out  the  provisions  of  this  act. 
History:    En.   Sec.  2,  Ch.   19,  L.   1967. 

82-3703.  Planning  and  economic  development  commission.  There  is 
hereby  created  a  department  of  state^^overnrnenj^Jo  be_known  as  the 
"department  of  planning  and  economic  development,"  of  which  the  gov- 
erning board  shall  be  a  commission  designated  as  the  '"'planning  and  de- 
velopment commission."  The  commission  shall  consist  of  seven  (7)  mem- 
bers, and  the  governor  shall  be  an  ex  officio  member  thereof.  The  governor 
shall  appoint  a  chairman  of  the  commission  as  provided  hereafter.    The 
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•»ther  five  (5)  members  of  the  commission  shall  be  appointed  by  the  gov- 
•rnor,  shall  represent  various  community  and  economic  interests,  and  shall 
)>e  residents  and  qualified  electors  of  the  state.  On  or  before  the  effective 
•late  of  this  act,  the  governor  shall  appoint  one  (1)  member  whose  term 
if  office  shall  expire  on  May  1,  1968,  one  (1)  member  whose  term  of  office 
-.hall  expire  on  May  1,  I960,  one  (1)  member  whose  term  of  office  shall 
expire  on  May  1,  1970,  one  (1)  member  whose  term  of  office  shall  expire 
on  May  1,  1971,  and  one  (1)  member  whose  term  of  office  shall  expire  on 
May  1,  1972.  Except  appointments  to  fill  unexpired  terms,  each  appoint- 
ment thereafter  shall  be  for  a  period  of  five  (5)  years.  Members  of  the 
commission  may  be  removed  by  the  governor,  and  any  vacancy  caused 
by  death,  removal,  disqualification  or  resignation  shall  be  filled  by  ap- 
pointment as  hereinabove  provided. 

The  commission  shall  select  from  its  membership  a  vice-chairman,  a 
secretary,  and  such  other  officers  as  it  may  determine  to  be  necessary.  The 
commission  shall  adopt  such  rules  and  regulations  for  the  discharge  of  its 
duties  as  it  may  from  time  to  time  deem  necessary,  and  each  member 
except  the  governor  and  the  chairman  of  the  commission  shall  receive  the 
sum  of  fifteen  dollars  (£15.00)  per  day  for  each  day  actually  engaged  in 
the  performance  of  the  duties  of  office,  and  shall  be  reimbursed  for  actual 
and  necessary  expenses  incurred  in  the  performance  of  the  duties  of  office. 
The  commission  is  empowered  to  exercise  general  supervision  of  the  de- 
partment, shall  establish  policy,  and  shall  approve  programs  undertaken. 
History:     En.   Sec.  3,   Ch.   19,  L.   1967.  Cros3-Ecfcrcucc3 

Department    ami    commission    abolished 
and  functions  transferred,  sec.  S2A-902(2). 

82-3704.  Executive  head  of  department — appointment — compensation. 
The  executive  head  of  the  department  is  the  chairman  of  the  commission, 
who  shall  be  appointed  by  the  governor,  with  the  consent  of  the  senate, 
and  shall  hold  office  at  the  pleasure  or  the  governor.  The  chairman  of 
the  commission  shall  receive  such  compensation  as  is  fixed  by  the 
legislature. 
History:    En.   Sec.   4,   Ch.  19,  L.   1967. 

82-5705.  Functions  of  department.  The  department  shall  serve  as  the 
agency  of  state  government  in  developing  the  full  potential  of  the  state's 
human  and  natural  resources.  To  this  end  the  department  shall  perform 
the  following  functions: 

(A)     State  Planning. 

(1)  Develop  and  adopt  a  comprehensive  plan  for  the  physical  devel- 
opment of  the  state  of  Montana. 

(2)     Make  such  economic  and  social  studies  as  may  be  needed  to  ac- 
complish the  purposes  of  this  act. 

(3)  Co-ordinate  and  assist  regional  development  groups  in  the  com- 
prehensive development  of  <he  resources  of  the  region  to  the  betterment 
of  Montana. 

(4)  Assemble  and  correlate  information  for  the  purpose  of  making 
long-range  plans,  for  economic  and  resource  development  of  the  state  and 
its  subdivisions  relating  to  all  of  the  factors  which  influence  the  develop- 
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ment  of  new  and  existing  economic  enterprises,  including  taxes  and  the 
regulation  of  industry. 

(5)  Provide  advice  and  assistance  to  Montana  business  and  labor  in 
the  field  of  economic  development  and  bring  to  the  attention  of  the  gov- 
ernor those  significant  problems  adversely  affecting  economic  develop- 
ment which  may  be  relieved  by  state  action. 

(6)  Locate  and  maintain  information  on  prime  sites  for  industrial,  ag- 
ricultural, mineral,  forestry,  commercial,  and  residential  development  and 
on  sites  of  historical  importance,  and  make  recommendations  for  pro- 
tecting and  preserving  such  sites. 

(7)  Apply  for,  accept  and  administer  grants  from  the  federal  govern- 
ment or  other  public  or  private  sources  to  accomplish  the  objectives  of 
this  act,  and  enter  into  contracts,  including  agreements  with  adjoining 
states,  with  respect  to  planning  involving  adjoining  states. 

(8)  Serve  as  the  consultative,  co-ordinating,  and  advisory  agency  for 
state  departments,  officials,  and  agencies  in  state  planning  and  for  en- 
couraging  and  aiding  local  planning  bodies,  either  jirectly  or  by  securing 
pTanniiig  assistance,  consulting  services  and  technical  aid,  jwbich_jnay 
include"  land  use,  demographic  and~~economTc~~studies  and  surveys,  and 
comprehensive  plans' 

(13)     Community  Development. 

(1)  Co-operate  with  and  provide  technical  assistance  to  county,  mu- 
nicipal, state  and  regional  planning  commissions,  zoning  commissions,  parks 
or  recreation  boards,  community  development  groups,  community  action 
agencies,  and  similar  agencies  created  for  the  purposes  of  aiding  and 
encouraging  orderly  productive  and  co-ordinated  development  of  the 
communities  of  the  state. 

(2)  Assist  the  governor  in  co-ordinating  the  activities  of  state  agencies 
which  have  an  impact  on  solution  of  community  development  problems 
and  implementation  of  community  plans. 

(3)  Serve  as  a  clearinghouse  for  information,  data,  and  other  ma- 
terials which  may  be  helpful  or  necessary  to  local  governments  to  dis- 
charge their  responsibilities  and  provide  information  on  available  federal, 
state  financial  and  technical  assistance. 

(4)  Carry  out  continuing  studies  and  analyses  of  the  problems  faced 
by  communities  within  the  state  and  develop  such  recommendations  for 
administrative  or  legislative  action  as  appear  necessary.  In  carrying  out 
such  studies  and  analyses,  the  department  shall  pay  particular  attention 
to  the  problems  of  metropolitan,  suburban,  and  other  areas  in  which  eco- 
nomic and'  population  factors  are  rapidly  changing. 

(C)     Recreational  Development. 

(1)  Exercise  state  responsibility  for  that  part  of  recreational  plan- 
ning and  development  which  is  directly  related  to  private  investment  in 
recreational  facilities. 

(2)  Assemble  and  correlate  information  which  may  influence  the 
development  of  recreational  enterprises  and  disseminates  the  same  to 
persons,  firms  or  corporations  with  bona  fide  interest  in  constructing  or 
maintaining  recreational  facilities  open  to  the  public. 
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(D)     Economic  Development. 

(1)  Provide  co-ordinating  services  to  aid  state  and  local  groups  in 
the  promotion  of  new  economic  enterprises  and  conduct  publicity  and 
promotional  activities  in  connection  therewith. 

(2)  Collect  and  disseminate  information  regarding  the  advantages  of 
developing  agricultural,  recreational,  commercial  and  industrial  enter- 
prises within  this  state. 

(3)  Serve  as  the  state's  official  liaison  between  persons  interested  in 
locating  new  economic  enterprises  in  ilontana  and  state  and  local  groups 
seeking  new  enterprises. 

(4)  Aid  communities  interested  in  obtaining  new  business  or  expanding 
existing  business. 

(5)  Study  and  promote  means  of  expanding  markets  for  Montana 
products. 

(6)  Encourage  and  co-ordinate  public  and  private  agencies  or  bodies 
in  publicizing  the  facilities  and  attractions  of  the  state. 

History:    En.  See.   5,   Ch.  19,   L.   1967. 

82-3706.  Contracts  and  agreements  for  projects  and  programs — co- 
operation with  other  agencies.  The  department  may  contract  for  consulting 
services  for  the  purpose  of  undertaking  and  conducting  planning  and  study 
projects.  It  may  make  agreements  with  other  state  agencies  in  order  to 
cu'ectuate  its  own  research  programs.  It  may  initiate. research,  but  when 
possible  shall  make  full  use  of  and  strengthen  the  research  resources  of 
other  state  agencies,  including  the  university  system.  Other  state  agencies 
arc  directed  to  provide  the  department  with  such  information  as  will 
assist  it  in  carrying  out  the  purposes  of  this  act. 

The  department  shall  assist  and  co-operate  with  other  state  agencies 
and  officials,  with  of?ci-*«l  organizations  of  elected  officials  in  the  state,  with 
local  governments  and  officials,  and  with  federal  agencies  auu  officials, 
in  carrying  out  the  functions  and  duties  of  the  department. 

It  may  consult  with  private  groups  and  individuals,  and  if  the  depart- 
ment deems  it  desirable,  hold  public  hearings  to  obtain  information  for 
the  purposes  of  carrying  out  this  act. 
History:    En.   Sec.  6,   Ch.   19,  L.   1967. 

82-3707.  Administrators  of  sections  of  department — appointment  of 
personnel.  Each  division  or  section  of  the  department  may  be  under  the 
management  of  an  administrator,  responsible  to  the  chairman  of  the  com- 
mission, and  such  administrators  and  all  subordinate  personnel  of  the 
department  shall  be  appointed  by  the  chairman  of  the  commission,  with 
the  consent  of  the  commission. 
History:    En.   Sec.  7,  Co.   19,   L.   1967. 

82-3708.    Repealed. 

Kopeal  repealed   by   Sec.   44,   Ch.   93,   Laws    19G9. 

Section     82-3708     (Sec.    8,    Ch.     19,    L.  V™    present    law,    see    sees.    82-4001    and 

l'J(J7),  relatKiR  to  the  annual  report  of  tho  82-400— 
planning  and  development  commission,  was 
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82-3709.  Planning  board  abolished  —  records,  property  and  moneys 
transferred.  The  state  planning  board  is  abolished.  All  records,  property 
and  moneys  of  the  state  planning  board  arc  transferred  to  the  planning 
and  economic  development  commission. 

History:     En.    Sec.   9,   Ch.    19,   L.    1067.       '-Sections    S9-301,    89-302,    S9-303,    89-304, 

89-305,  S9-30G,   89-307,  89-303,   anil   89-309, 
Repealing  Clause  }{.  c.  M.  1947  are  repealed." 

Section   10   of   Ch.   19,   Lawn    19C7    read 
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'""        CHATTER  9— DEPARTMENT  OF  INTERGOVERNMENTAL  RELATIONS 

Section 

82A-901.     Department  of  intergovernmental  relations — creation — head. 

82A-902.     Agencies  abolished — functions  transferred  to  department. 

82A-903.     Additional  functions  transferred  to  department. 

82A-904.  County  printing  commission — continued — transfer — renamed  board  of  county- 
printing — composition. 

82A-905.  State  aeronautics  commission — continued — renamed  board  of  aeronautics — 
transfer — functions — designation. 

82A-906.     Governor's  highway  traffic,  safety  task  force  abolished. 

82A-901.  Department  of  intergovernmental  relations — creation — head. 
There  is  created  a  department  of  intergovernmental  relations.  The  depart- 
ment head  is  a  director  of  intergovernmental  relations  appointed  by  the 
governor  in  accordance  with  section  82A-106  of  this  act. 

History:   En.  82A-901  by  Sec.  1,  Co.  272,  Executive  Implementation 

L  1971.  Tliis  chapter  was  implemented  by  Exec- 

utive    Reorganization     Order    4-72,     dated 
.  Aujr.  30.  1972.  effective  Sept.  1.  1972. 
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82A-901.1.  Functions  of  department.  The  department  and  its  units  a 
responsible  for  administering  laws  pertaining  to  relationships  between  t: 
state  and  local  and  federal  governments,  including,  but  not  limited  to,  la^ 
pertaining  to : 

(1)  Aeronautics  (Title  1,  chapters  1  to  9)  ; 

(2)  Highway  traffic  safety  (Title  32,  chapter  46) ; 

(3)  Indian  affairs  (Title  82,  chapter  27)  ;  v\/ 

(4)  Planning  and  economic  development  (Title  82,  chjvp_ter_3J)  ;/\ 

(5)  Examination  of  political  subdivisions  (Title  82,  chapter  43)  ; 

(6)  Economic  opportunity  and  poverty  relief  (Title  71,  chapter  1G)  ; 

(7)  County  printing  (Title  1G,  chapter  12). 
History:  En.  82A-901.1  by  Sec.  102,  Ch.  348,  L.  1974. 
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CHAPTER  45— DEPARTMENT  OF  INTERGOVERNMENTAL 
RELATIONS— EXAMINATION  DUTIES 

82-4501.  Definition.  Unless  the  context  requires  otherwise,  in  this 
chapter  "department"  means  the  department  of  intergovernmental  relation1; 
provided  for  in  Title  82A,  chapter  9. 

History:  En.  82-4501  by  Sec.  88,  Ch.  343,  L.  1074. 

82-4502.  Examination  duties  of  department.  The  department  shall  an- 
nually examine  the  books  and  accounts  of  all : 
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(1)  County  clerks,  county  auditors,  county  trcasiirers,  district  court 
clerks,  sheriffs,  public  administrators,  boards  of  county  commissioners,  and 
other  county  and  municipal  officers  and  boards; 

(2)  Incorporated  cities  and  towns; 

(3)  School  districts  of  the  first  and  second  class  and  third  class  dis- 
tricts maintaining  a  high  school; 

(4)  Irrigation  districts; 

(5)  Conservancy  districts; 

(6)  Fire  districts  and  volunteer  fire  departments  in  unincorporated 
areas,  towns,  and  villages  supported  by  a  mill  levy; 

(7)  Fire  department  relief  associations. 
History:  En.  82-4502  by  Sec.  89,  Ch.  348,  L.  1974. 

82-4503.  Fees  for  examination.  The  fees  for  the  examinations  provided 
for  in  section  82-1502  are: 

(1)  For  the  examination  of  county  clerks,  county  auditors,  county 
treasurers,  district  court  clerks,  sheriffs,  public  administrators,  boards  of 
county  commissioners,  all  other  county  and  municipal  officers  and  boards, 
and  incorporated  cities  and  towns,  eighty  dollars  ($80)  a  day  for  each 
person  engaged  in  the  examination,  to  be  paid  to  the  state  treasurer  and 
credited  to  the  state  general  fund; 

(2)  For  the  examination  of  school  districts,  irrigation  districts,  and 
conservancy  districts,  seventy  dollars  ($70)  a  day  for  each  person  engaged 
in  the  examination,  to  be  paid  to  the  state  treasurer  and  credited  to  the 
state  general  fund; 

(3)  For  the  examination  of  fire  districts  and  volunteer  fire  depart- 
ments, seven  dollars  and  fifty  cents  ($7.50)  an  hour  for  each  person  engaged 
in  the  examination,  to  be  paid  to  the  state  treasurer  and  credited  to  the 
stale  general  fund; 

(4)  For  the  examination  of  fire  department  relief  associations,  on  the 
basis  of  the  funds  of  the  association: 

(a)  If  the  fund  is  more  than  one  thousand  dollars  ($1,000)  and  less 
than  five  thousand  dollars  ($5,000),  ten  dollars  ($10); 

(b)  If  the  fund  is  from  five  thousand  dollars  ($5,000)  to  ten  thousand 
dollars  ($10,000),  twenty-five  dollars  ($25); 

(c)  If  the  fund  is  more  than  ten  thousand  dollars  ($10,000),  thirty- 
five  dollars  ($35).  Fees  for  the  examination  of  fire  department  relief  asso- 
ciations shall  be  paid  to  the  state  treasurer  before  July  1  and  credited 
to  the  state  general  fund. 

History:  En.  82-4503  by  Sec.  90,  Ch.  348,  L.  1974. 

82-4504.  Special  examinations.  In  addition  to  the  annual  examinations 
required  by  section  82-4502,  the  department  rcay.at  any  time  conduct  a 
special  examination  of  the  books  and  accounts  of  a  county,  city,  town, 
school  district,  irrigation  district,  high  school,  or  other  county  or  municipal 
office,  board,  or  commission  which  has  the  control,  management,  collection, 
or  disbursement  of  public  money.    The  fee  for  a  special  examination  is 
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eighty  dollars  ($S0)   a  day  for  each  person  engaged  in  the  examination 
and  shall  be  paid  to  the  state  treasurer  for  credit  to  the  state  general  fund. 
History:  En.  82-4504  by  Sec.  91,  Ch.  348,  L.  1974. 

82-4505.  County,  city,  and  town  reports — filing  with  public  officers- 
violations.  (1)  Within  sixty  (CO)  days  after  the  examination  of  a  county, 
city,  or  town,  the  department  must  make  a  report  of  the  examination  to 
the  board  of  county  commissioners,  the  city  or  town  council,  and  the  countr, 
city,  or  town  attorney.  If  a  violation  of  law  or  nonperformance  of  duty  is 
found  on  the  part  of  an  officer  or  board,  the  officer  or  board  must  be  pro- 
ceeded against  by  the  attorney  general,  or  county,  city,  or  town  attorney 
as  provided  by  law.  ... 

(2)  The  county  attorneys  and  the  attorneys  of  the  cities  and  towns 
shall  report  to  the  department,  within  thirty  (30)  days  after  receiving 
from  the  department  the  report  of  an  examination  of  a  county,  city,  or 
town,  the  proceedings  instituted  or  to  be  instituted  relating  to  violations 
of  law  and  nonperformance  of  duty. 

(3)  If  a  county  or  city  attorney  refuses  or  neglects  to  notify  the  de- 
partment within  thirty  (30)  days  after  receiving  the  report  of  an  exami- 
nation of  a  county,  city,  or  town,  as  to  the  proceedings  he  has  instituted 
or  is  about  to  institute  against  an  officer  for  violations  of  law  or  nonper- 
formance of  duty,  as  evidenced  by  matters  of  record,  and  as  set  forth  in 
the  department's  report,  the  department  may  withhold  the  salary  of  the 
county  or  city  attorney  by  filing  notice  with  the  proper  officials,  until  a 
satisfactory  explanation  has  been  made  to  the  department.  If  the  county 
or  city  attorney  fails  or  refuses  to  prosecute  the  case,  the  department  may 
employ  an  attorney  to  prosecute  the  case  at  the  expense  of  the  county, 
city,  or  town. 

Hicter**:  En.  82-1505  b"  Sec.  92  Ch.  343  L.  1974. 

82-4506.  School  district,  fire  district,  and  volunteer  fire  department  re- 
ports— filing  with  public  officers.  (1)  A  copy  of  the  department's  report 
of  its  examination  of  a  school  district  shall  be  filed  with  the  county  super- 
intendent of  schools,  the  state  superintendent  of  public  instruction,  and  the 
clerk  of  the  school  district.  A  citizen  of  the  state  may  inspect,  copy,  and 
publish  any  of  the  facts  contained  in  the  report. 

(2)  A  copy  of  the  department's  report  of  its  examination  of  a  fire 
district  or  volunteer  fire  department  shall  be  filed  with  the  clerk  and 
recorder  of  the  county  in  which  the  fire  district  or  fire  department  ii 
located. 

History:  En.  82-4506  by  Sec.  93,  Ch.  348,  L.  1974.      ' 

82-4507.  Accounting  methods.  The  department  shall  prescribe  the  gen- 
eral methods  and  details  of  accounting  for  the  receipt  and  disbursement  o: 
all  moneys  belonging  to  counties,  cities,  towns,  and  school  districts,  ami 
shall  establish  in  those  offices  general  methods  and  details  of  acconntinc- 
County,  city,  town,  and  school  district  officers  shall  conform  with  the  stand- 
ards prescribed  by  the  department. 

History:  En.  82-4507  by  Sec.  94,  Ch.  348,  L.  1974. 
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82-4508.  Publication  of  department's  report  to  counties — entering-  in 
commissioners'  minutes.  Upon  the  receipt  of  the  department's  report  cover- 
ing the  examination  of  the  affairs  of  a  county,  the  board  of  county  commis- 
sioners of  that  county'  shall  have  the  report  entered  and  made  a  part  of 
the  minutes  of  the  next  regular  meeting  of  the  board.  However,  the  report 
shall  not  be  published  by  the  board  of  county  commissioners  as  a  part  of 
the  minutes  of  its  proceedings.  The  department  shall,  at  the  time  the  report 
is  forwarded  to  the  couuty  commissioners,  send  a  copy  to  the  official  news- 
paper of  the  county  for  publication.  The  report  shall  be  published  once 
in  the  official  nev.'.spaper  immsdiately,  and  is  a  charge  against  the  county 
at  the  rate  provided  for  by  contract  for  printing  proceedings  of  the  county 
commissioners. 

History:  En.  82-4508  by  Sec.  95,  Cb.  343,  L.  1974. 

82-4509.  Duty  of  officers  to  aid  in  examination.  (1)  The  officers  and 
employees  of  all  counties,  cities,  and  other  local  governments  subject  to 
examination  by  the  department  shall  afford  all  reasonable  facilities  for  the 
department's  examination  and  shall  furnish  information  to  the  department, 
under  oath,  in  a  manner  prescribed  by  the  department. 

(2)     An  officer  or  person  violating  this  section  is  guilty  of  a  misde- 
meanor and  shall  be  punished  by  imprisonment  in  the  county  jail  not  ex- 
ceeding six  (6)  months,  or  by  fine  not  exceeding  five  hundred  dollars  ($500), 
or  both. 
S      History:  En.  82-4509  by  Sec.  96,  Ch.  348,  L.  1974. 

82-4510.  Power  to  examine  books  and  papers.  The  department  may 
examine  any  books,  papers,  accounts,  and  documents  in  the  office  or  pos- 
session of  a  county,  city,  or  local  government  referred  to  in  this  chapter, 
and  may  send  for  persons  or  papers  and  examine  under  oath  any  person 
concerning  them. 

History:  En.  82-4510  by  Sec.  97,  Ch.  348,  L.  1974. 

82-4511.  Failure  of  county  officers  to  transmit  statements  to  department 
—penalty.  (1)  If  a  county  clerk  fails  to  send  to  the  department  a  copy 
of  any  quarterly  report  required  by  the  department,  within  ten  (10)  days 
after  the  end  of  a  quarter,  or  an  annual  financial  statement  of  the  county 
within  forty  (40)  days  after  the  end  of  the  fiscal  year,  then  he  shall  forfeit 
to  the  county  one  hundred  dollars  ($100)  to  be  deducted  from  his  salary 
by  the  board  of  county  commissioners  of  the  county  on  notice  of  the  failure 
from  the  department. 

(2)  If  an  officer  refuses  or  neglects  to  comply  with  a  lawful  regulation 
Prescribed  by  the  department  under  authority  of  section  82-1507,  or  to  sub- 
mit a  required  report,  the  salary  of  that  report  officer  shall,  on  request  of 
tlic  department  to  the  proper  official,  be  withheld  until  the  officer  obeys, 
»«»«!  the  department  certifies  approval  to  the  disbursing  official. 

History:  En.  82-4511  by  Sec.  98,  Ch.  348,  L.  1974. 
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'  82-4512.  Access  to  accounts  of  public  officers — action  to  compel,  (i) 
The  department  may  count  the  cash,  verify  the  bank  accounts,  and  verify 
all  accounts  of  a  public  officer  whose  accounts  it  is  examining  under  law. 

(2)  If  a  county,  city,  town,  or  school  district  officer  refuses  to  accord 
the  department  access  during  an  examination  of  the  officer's  accounts  to 
his  cash,  bank  accounts,  or  any  of  the  papers,  vouchers,  or  records  of  his 
office,  or  if  the  department,  after  counting  the  cash  and  verifying  the  bank 
accounts  of  that  officer,  finds  that  a  shortage  exists  in  the  accounts  of  that 
officer,  the  department  shall  immediately  file  a  verified  preliminary  report. 
showing  the  refusal  of  that  officer  or  the  existence  of  the  shortage,  and 
the  amount  or  approximate  amount  of  the  shortage,  with  the  board  of 
county  commissioners  if  the  officer  is  a  county  or  school  district  officer, 
and  with  the  city  or  town  council  if  the  officer  is  a  city  or  town  officer. 
Upon  the  filing  of  the  statement,  the  officer  shall  immediately  be  suspended 
from  the  duties  and  emoluments  of  his  office,  and  the  board  of  county 
commissioners  or  the  city  or  town  council  shall  appoint  some  qualified  per- 
son to  the  office,  pending  completion  of  the  examination.  

.•  (3)  Upon  the  completion  of  the  audit  or  examination  of  the  accounts 
of  the  officer  by  the  department,  if  a  shortage  existed  in  the  accounts  of 
the  officer  on  the  date  of  the  commencement  of  the  examination,  the  de- 
partment shall  file  with  the  board  of  county  commissioners  or  with  the 
city  or  town  council  a  verified  final  report  of  the  examination  or  audit, 
showing  the  shortage.  The  right  of  the  officer  to  the  office  is  then  for- 
feited, and  the  office  becomes  vacant  as  of  the  date  of  the  suspension  of 
the  officer.  The  person  appointed  to  the  office  upon  the  suspension  of  the 
officer  shall  hold  the  office  until  the  election  and  qualification  of  his  suc- 
cessor, ns  provided  by  law. 

(4)  An  officer  whose  right  to  office  has  been  forfeited  may,  within  ten 
(10)  days  after  the  filing  of  the  department's  final  report,  or  audit,  begin 
in  the  district  court  of  the  proper  judicial  district  a  proceeding  in  quo 
warranto  to  test  the  right  of  his  successor  to  hold  the  office,  and  to  test 
the  accuracy  of  the  final  report  and  audit  of  the  department. 

History:  En.  82-4512  by  Sec.  99,  Ch.  348,  L.  1974. 

•  82-4513.  Laws  applicable  to  examinations.  All  laws  pertaining  to  ex- 
amination of  the  books  and  accounts  of  county  officers  also  apply  to  exam- 
ination of  the  books  and  accounts  of  incorporated  cities  and  towns  and 
school  districts  of  the  first  and  second  class.  .    . 

<     History:  En.  82-4513  by  Sec.  100,  Ch.  348,  L.  1074. 

82-4514.  Entering  department's  report  in  minutes  of  city  or  town — pub- 
lication. Upon  receipt  of  the  department's  report  covering  the  examination 
of  the  affairs  of  an  incorporated  city  or  town,  the  mayor  and  the.  members 
of  the  city  council  or  city  commission  shall  enter  the  report  in  the  minutes 
of  the  next  regular  meeting.  The  department  shall,  at  tho  time  the  report 
is  forwarded  to  the  city  or  town  officials,  and  for  cities  and  towns  with 
more  than  one  thousand  (1,000)  residents  send  a  ropy  to  a  newspaper  of 
ireneral  circulation  for  publication.   The  department  shall,  at  the  time  the 
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report  of  examination  is  forwarded  to  the  city  or  town  officials  in  cities 
or  towns  with  one  thousand  (1,000)  or  less  residents,  send  a  copy  of  its 
general  comments  section  to  the  official  newspaper  of  the  city  or  town  for 
publication.  The  report  shall  immediately  be  published  in  one  issue  of  that 
newspaper.  The  city  or  town  shall  pay  for  publication  at  a  rate  to  be 
agreed  on  but  not  to  exceed  that  charged  boards  of  county  commissioners 
for  printing  the  reports  of  the  department. 

History:  En.  82-4514  by  Sec.  101,  Ch.  348,  L.  1974. 
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11-3S03.     Detinitions. 

11-350 1.     City  planning  board. 

11-3605.     Intention  of  city  to  create  planning  board — county  to  decide  whether 
to  create  city-county  board  or  permit  city  hoard. 

11-3306.     Member  of  council  to"  serve  on  city  planning  board — term — vacancies. 
•  11-3807.     Appointments — certification. 

11-3603.     Citizen  members — qualifications. 

11-3S'1?.     Repealed. 
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11-3331.     Resolution  adopting  master  plan  and  recommending  ordinance. 
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11-3SC5.     Funds  for  operation — tax  levy  authority. 
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of  dedication — waivers. 
11-3SG5.     Required  abstract  or  title  insurance  for  dedicated  lands. 
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11-3S74.     Correction    of    survey — at    governing    body's    expense.     . 
11-387.';.     Administration  of  oaths  by  registered  land  surveyor. 
11-3876.     Violation — misdemeanor. 


11-3801.  City  planning  boards,  county  planning-  boards  and  city- 
county  planning  boards  authorized — purpose  of  act.  The  governing  body 
of  any  city  or  town,  the  governing  bodies  of  more  than  one  city  or  town, 
or  the  governing  body  of  any  county,  or  any  combination  thereof,  may 
create  a  planning  board  in  order  to  promote  the  orderly  development  of 

its  governmental  units  and  its  environs.  It  is  the  object  of  this  legislation 
to  encourage  local  units  of  government  to  improve  t he  present  health, 
safety,  couvenienec,  and  welfare  of  their  citizens  and  to  plan  for  the 
future  development  of  their  communities  to  the  end  that  highway  systems 
be  carefully  planned,  that  new  community  centers  grow  only  with  ade- 
quate highway,  utiiity,  health,  educational,  and  recreational  facilities;  that 
the  needs  of  agriculture,  industry,  and  business  be  recognized  in  future 
growth;  that  residential  areas  provide  healthy  surroundings  for  family 
life;  and  that  the  growth  of  the  community  be  commensurate  with  and 
promotive  of  the  efficient  and  economical  use  of  public  funds. 

In  accomplishing  this  objective,  it  is  the  intent  of  this  legislation  that 
the  planning  board  shall  serve  in  an  advisory  capacity  to  presently  estab- 
lished boards  and  officials. 

Before  a  county  planning  board  may  be  created,  the  board  of  county 
commissioners  shall,  by  resolution,  give  public  notice  of  their  intent  to 
create  such  planning  board  and  of  a  public  hearing  thereon,  by  publica- 
tion of  notice  of  time  and  place  of  hearing  on  such  resolution  in  each 
newspaper  published  in  the  county  not  less  than  fifteen  (15)  nor  more  than 
thirty  (30)  days  prior  to  the  date  of  hearing.  A  resolution  creating  a 
county  planning  board  shall  not  be  adopted  by  the  board  of  county 
commissioners  if  disapproved  in  writing,  not  later  than  sixty  (CO)  days 
after  such  hearing,  by  a  majority  of  the  qualified  electors  of  the  county 
residing  outside  the  limits  of  the  jurisdictional  area  .of  an  existing  city- 
county  planning  board  established  pursuant  to  section  11-3830  and  outside 
the  incorporated  limits  of  each  city  and  town  in  the  county. 

History:    En.   Sec.   1,   Ch.   21G,  L.    1957:  paragraph     preceding     'may     ereato"     for 

arad.  Sec.  1,  Ch.  217,  L.  19C3;  axud.  Sec.  2,  "The  governing  body  of  any   city  or  tlio 

Oh.  273,  L.  1971.  governing  liodirs  of  any  I  wo  or  nioro  cities 

and  tlio  count  v  in  which  such  citv  or  cities 

Amendments  »re  located  jointly";  and  added'tho  third 

The    19"1    amendment    substituted    that  paragraph. 
portion    of   t he  first   sentence   of   tlio   first 

11-3802.  Existence  and  actions  of  existing  boards.  Upon  the  taking 
effect  of  this  act.  a  planning  board  heretofore  established  shall  continue  to 
operate  as  though  authorized  under  the  terms  of  the  present  act.  All  ac- 
tions lawfully  taken  under  prior  r.cts  or  ordinances  are  hereby  validated 
and  continued  in  effect  until  amended  or  repealed  by  action  taken  under 
the  authority  of  this  act. 
History:     En.  Sec.  2.  Ch.  216,  L.  1957. 

11-3803.    Definitions.     As  used  in  this  act: 
;.  *  1.     "City"  includes  incorporated  cities  and  towns. 

2.     "City  council"  means  the  chief  legislative  body  of  a  city  or  incor- 
porated town. 
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3.  "Planning  board"  means  a  city  planning  board  or  a  joint  city, 
county  planning  board. 

4.  "Master  plan"  means  a  comprehensive  development  plan  or  any  of 
its  parts  such  as  a  plan  of  land  use  and  zoning,  of  thoroughfares,  or  sani- 
tation, of  recreation,  and  other  related  matters.  The  plan  may  propose 
ordinances  or  resolutions  for  possible  adoption  by  the  appropriate  govern- 
ing body. 

5.  "Public  place"  means  any  tract  owned  by  the  state  or  its  subdivi- 
sions. 

6.  "Mayor"  means  mayor  of  a  city. 

7.  "Streets"  includes  streets,  avenues,  boulevards,  roads,  lanes,  al- 
leys, and  all  public  ways. 

8.  "Units  of  government"  means  any  federal,  state,  regional,  county, 
city  or  town. 

9.  "Utility"  means  any  facility  used  in  rendering  service  which  the 
public  has  a  right  to  demand. 

10.  "Person"  means  individual  firm,  or  corporation. 

13.  "Governing  body  or  governing  bodies"  means  the  governing  body 
of  any  governmental  unit  leprescnted  on  a  planning  board. 

12.     "Plat"  means  a  subdivision  of  land  into  lots,  streets  and  areas, 

marked  upon  the  earth  and  represented  on  paper;  and  includes  re-plats 

or  amended  plats.  ' 

History:     En.  Sec.  3,  Ch.  246,  L.  1957; 
amd.  Sec.  2,  Ch.  217,  E.  19G3. 

11-3804.  City  planning  board.  A  city  planning  board  shall  consist 
of  not  less  than  seven  (7)  members  to  be  appointed  as  follows: 

a.  One  (1)  member  to  be  appointed  by  the  city  council  from  its 
membership ; 

b.  One  (1)  member  to  be  appointed  by  the  city  council  who  may  in 
the  discretion  of  the  city  council  be  an  employee  or  hold  public  office  in 
the  city  or  county  in  which  the  city  is  located ; 

c.  One  (1)  member  to  be  appointed  by  the  mayor  upon  the  designa- 
tion by  the  county  commissioners  of  the  county  in  which  the  city  is  lo- 
cated; 

d.  Four  (4)  citizen  members  to  be  appointed  by  the  mayor,  two  (2) 
of  whom  shall  be  resident  freeholders  within  the  urban  area,  if  any,  out- 
side of  the  city  limits  over  which  the  planning  board  has  jurisdiction 
under  this  act  and  two  (2)  of  whom  shall  be  resident  freeholders  within 
the  city  limits.  Such  citizen  members  shall  hold  no  other  office  in  the 
city  government. 

History:     En.  Sec.  4,  Cli.  246,  L.  1957; 
amd.  Sec.  1,  Ch.  271,  X..  1959. 

11-3805.  Intention  of  city  to  create  planning  board— county  to  decide 
whether  to  create  city-county  board  or  permit  city  board.  Prior  to  enact- 
ing an  ordinance  creating  a  city  planning  board,  the  city  council  shall 
notify  in  writing,  the  county  commissioners  of  the  county  in  which  illi- 
cit}' is  located  of  their  intention  to  form  a  city  planning  board. 


The  board  of  county  commissioners  shrill  elect  to  form  a  city-county 
anniug  board  or  to  permit  the  city  to  form  a  city  planning:  board  and 
all  notify  in  writing  the  city  council  of  its  election  within  thirty  (30) 
ivs  from  receipt  of  notice  of  the  city's  intention  to  form  a  planning 
>ard.  In  the  event  the  county  commissioners  so  elect  the  planning  board 
i  to  be  formed  shall  be  a  city-county  planning  board. 
History:     En.  Sec.  5,  Ch.  216,  L.  1957. 

11-3806.  Member  of  council  to  serve  on  city  planning  board — term — 
acancies.  As  s>->on  as  the  city  council  has  enacted  an  ordinance  ereat- 
ig  a  city  planning  board,  the  city  council  shall  select  a  member  of  its 
ody  to  serve  on  the  planning  board.  The  term  of  the  appointed  member 
hall  be  coextensive  with  the  term  of  office. to  which  he  has  been  elected  or 
.ppointcd,  unless  the  council,  on  its  first  regular  meeting  of  each  year, 
>ppoints  another  to  serve  as  its  representative  or  unless  his  term  is  termi- 
latcd  as  hereinafter  provided. 

The  city  council  shall  fill  any  vacancy  occurring  in  its  respective  mem- 
aership  on  the  planning  board. 
History:     En.  Sec.  6,  Ch.  216,  L.  1957. 

13-3807.    Appointments — certification.     The   clerk   of  the  city  council 

ihai        rtify  members  appointed  by  its  body.  The  certificates  shall  be  sent 

to  and  become  a  part  of  the  records  of  the  planning  board.  The  mayor 

shall  make  similar  certification  for  the  appointment  of  citizen  members. 

History:    En.  Sec.  7,  Ch.  246,  L.  1957. 

11-3808.  Citizen  members — qualifications.  The  citizen  members  shall 
be  qualified  by  knowledge  and  experience  in  matters  pertaining  to  the 
development  of  the  city  and  shall  hold  no  other  office  in  the  city  govern- 
ment and  .shall  he  resident  freeholders  of  such  city  or  jurisdictional  area 
as  defined  in  section  1] -38:50,  K.  C.  M.  1947. 

ntstory:     En.  Sec.  8,  Ch.  216,  L.  1957; 
amd.  Sec.  3,  Ch.  217,  L.  1963. 

11-3809.    Repealed— Chapter  271,  Laws  of  1959. 

RcPcal  of  the  board,  was  repealed  by  Sec.  8,  Ch. 

This  section   (Srr.  9,  Ch.  216,  I,.  1957),       271,  Laws  1959. 
relating   to   the   terms  of   citizen   members 

11-3810.     County  planning  boards  and  city-county  planning  boards 

members — term  of  officer  members  and  citizen  members.  1.  A  city-count v 
planning  board  shall  consist  of  not  less  than  nine  (.'))  members  to  be  ap- 
pointed as  follows  :  t^'.'Hi    Sl'PPLU'M^NT 

a.  Two  (2)  official  members  who  reside  outside  the  city  limits  to  be 
appointed  by  the  hoard  of  county  commissioners  who  may  in  the  discretion 
of  the  board  of  county  commissioners  be  employed  by  or  hold  public  office 

b!  Two'  (2)  official  members  to  be  appointed  by  the  city  council  who 
may  in  the  discretion  of  the  city  council  be  employed  by  or  hold  public 

office  in  the  city. 

Two  (2)  citizen  members  to  be  appointed  by  the  mayor  of_th.e_city. 
d      Two   (2)    citizen   members  to  he  appointed   by   the   board   of  county  cm-d-tv*  v  -v 

commissioners.    The  two   (2)    members  shall   reside  outside   the  city  limits^973    aW^&MfcNl 
K«ir  u-irliifi  »!>»  in r i* ( ).;..-.» imviJ.  rj.cea  of  t  lie  planning  board. 

e.  The  ninth  member  shall  he  selected  by  the  eight  (8)  officers  and 
citizen  members  hereinabove  provided  for  with  the  consent  and  approval 
of  the  board  of  comity  commissioners  and  t lie  city  council. 


2.  County  planning  boards  shall  consist  of  not  loss  tlmn  five  <•)> 
members  appointed  by  the  board  of  county  commissioners.  At  least  one 
(1)  member  of  any  county  planning  board  existing  at  or  formed  after 
July  1,  IDT-'f.  shall  l>e  a  member  of  the  governing  beard  of  a  eonservation 
district  as  provided  for  in  section  7G-105  or  a  state  co-operative  grazing 
district,  if  officers  of  either  reside  in  said  county. 

In  the  event  that  any  city  or  town  subsequently  becomes  represented 
on  the  county  planning  board  pursuant  to  section  11-3315,  additional 
members  of  the  planning  board  representing  such  cities  or  towns  shall  be 
appointed  by  the  respective  city  councils. 

3.  The   terms  of  the  members  who  are  officers  of  any   governmental 

unit  represented  on  the  board  shall  be  coextensive  with  their  respective 

terms  of  office  to  which  they  have  been  elected  or  appointed;  the  terms 

of  the  other  members  shall  be  two  (2)  years,  except  that  the  terms  of  the 

first   members   appointed  shall    be   fixed   by   agreement   and    rule    of   the 

governing  bodies  represented  on  the  board  for  one  (1)   or  two   (2)  years 

in  order  that  a  minimum  number  of  terms  shall  expire  in  any  year. 

History:   En.  Sec.  10.  Cti.  24G.  L.  1057:       tion    2:    and    redesignated    former   subsec- 
amd.  Sec.  4,  Ch.  217,  L.  1003:  amd.  Sec.  1,      tion  2  as  subsection  3. 

Cil.    189,    L.    inr,5:    amd.    Sec.   3.    Ch.    273,  Tlifl    1073  amendment   inserted   "who   re- 

L.  1971;  amd.  Sec.  2,  Ch.  349,  L.  1973.  side   nnlside    the    city   limits"    in    suhdivi- 

a™.„,i.„„„».,  sion    Ia:    alld   added    the    second   sentence 

Amendments  ,0  the  first  paragraph  in  s,jbsoction  c. 

The    19/1    amendment    inserted    subsec- 

11-3811.  Vacancies.  Vacancies  occurring  on  the  board  of  official 
members,  and  by  death  or  resignation  of  citizen  members,  shall  be  filled 
by  the  governing  bodies  having  appointed  them  for  the  unexpired  terra. 
Vacancies  occurring  in  citizen  members  on  the  city-county  planning 
board  at  the  end  of  a  term  shall  be  filled  alternately  by  the  mayor  and 
the  board  of  count}-  commissioners  represented  on  the  board,  commencing 
with  the  mayor.  Vacancies  occurring  in  citizen  members  on  the  county 
i  planning  board  at  the  end  of  a  term  shall  be  filled  by  the  board  of  county 
commissioners.  In  the  event  more  than  one  (1)  city  is  represented  on  a 
board  the  representation  and  appointments  to  be  made  by  the  respective 
cities  and  counties  shall  be  by  agreement  and  rule  of  the  board. 

History:   En.   Sec.   11,   Oil.  24G,  L.   1957;       ly   planning"   in    the   first   sentence   of   the 
»md.  Sec.  4,  Ch.  273,  L.  1971.  second    paragraph;    and    inserted    the    sec- 

ond  sentence   of   the   second   paragraph. 
Amendments 

•     The  1971  amendment  inserted  "city-couti- 

11-3812.  Citizen  members  of  county  planning  board  and  city-county 
planning  bo?rd — Qualifications.  The  citizen  members  of  the  cminy  plan- 
ning board  shall  be  resident  freeholders  in  the  area  over  which  the  plan- 
ning board  has  jurisdiction.  The  citizen  members  of  the  city-county 
planning  board  shall  be  resident  freeholders  in  the  area  over  which  the 
planning  board  has  jurisdiction,  provided,  however,  that  at  least  two  (2) 
of  such  members  shall  be  resident  freeholders  in  the  area,  if  any,  outside 
the  city  limits  over  which  the  planning  board  has  jurisdiction. 

History:  En.  Sec.  12,  C!i.  21G,  E.  1957;  Amendments 

amd.  Sec.  2.  Ch.  271.  L.  1C59;  amd.  Sec.  5,  The    1971    amendment    inserted    the   first 

Ch.  273,  L.  1971.  sentence. 

11-3813.     Removal   of   citizen   appointee.     Any   citizen   appointee    may 

be  removed  from  office  by  a  majority  vote  of  the  governing  body  of  the 

governmental  unit  represented  by  such  appointee. 

History:     En.  Sec.  13,  Ch.  246,  L.  1957; 
amd.  Sec.  5,  Ch.  247,  L.  19G3. 

Jl-3814.  County  representative  for  city  planning  board.  As  soon  as  a 
city  council  has  enacted  an  ordiiiaii.-c  creating  a  city  planning  board,  (In- 
board of  county  ciiiiiinis.ioii.'rs  of  the  county  wherein  the  city  is  located 
shall  within  IWly-livc  (  |."i)  days  designate  a  representative  of  the  county, 
which  representative  may  be  a  member  of  the  board  of  county  commis- 
sioners or  an  officeholder  or  employee  of  tin-  county,  to  the  mayor  of  the 


city  for  appointment  »f  the  city  planning  board:  in  tin*  rvriil  of  th«*  Failure 
of  the  county  to  so  »lf-i jr iwi t <>  sudi   member,  the  mayor  may  appoint   a 
person  of  his  own  choosing  and  at   liis  solr-  discretion  as  a  representative 
of  the  county. 
History:     En.  Sec.  14,  Ch.  216,  L.  1957. 

11-3815  Representation  of  additional  cities,  towns,  or  county  on  exist- 
ing boards.  Anv  city,  county,  or  town,  or  any  combination  thereof 
wishing  to  be  represented  upon  an  existing  planning  board,  may  by  agree- 
ment o°f  the  governing  body  or  bodies  then  represented  upon  the  board 
obtain  representation  thereon  and  share  in  the  membership  duties  and 
costs  of  the  board  upon  a  basis  agreeable  to  the  governing  body  or 
bodies  creating  the  board. 

The  membership  as  well  as  the  jurisdictional  area  of  any  board  may 
be  increased  to  provide  for  representation  and  planning  of  any  additional 
cities,  counties,  or  towns  seeking  representation. 

Any  city  cotintv,  or  town  which  becomes  represented  upon  an  exist- 
in"  planning  board  pursuant  to  this  section  may  appropriate  funds  for 
expenses  necessary  to  cover  the  costs  of  such  representation.  The  governing 
bodies  of  any  citv  or  county  so  being  represented  may  levy  on  all  prop- 
erty which  is  added  to  the  jurisdictional  area  of  an  existing  board  by  such 
representation  a  tax  for  planning  board  purposes  under  procedures  set 
forth  in  Title  16,  chapter  19,  R.C.M.  1947,  or  Title  11,  chapter  14,  E CM. 
1947,  whichever  is  applicable;  provided  such  tax  shall  not  exceed  the 
maximum  levy  authorized  in  section  11-3S23,  R.  C.  M.  1947. 
History  En    Sec.  15,  Ch.  24G.  E.  1957;      as  the  jurisdictional  area"  and  "and  plan- 

a    ZlZ'firh    273    L    1971  ning"  in  the  second  paragraph;  added  the 

cmd.   Sec.  6,  Cli.  273,  L.   1971.  ti>d  paragrapU.  and  alade  a  nlinor  cLange 

Amendments  in  ph   iscology. 

The   1971   amendment   inserted   "as   well 

113616  Meetings.  The  board  shall  "fix  the  time  for  holding  regular 
meetings,  but  it  shall  meet  at  least  once  in  the  months  of  January,  Apnl, 
,T  "  ■',  and  October.  , 

...story:     En.  Sec.  16,  Ch.  216,- E.  1957. 

11-3817.  Special  meetings.  Special  meetings  of  the  planning ;  board 
may  be  called  bv  the  president  or  by  two  (2)  members  upon  written  re- 
Test  o  the  secretarv  The  secretary  shall  send  to  all  members  at  least 
Jwo  (2)  days  in  advance  of  a  special  meeting,  a  written  notice  fixing  the 
time  and  place  of  the  meeting. 

Written  notice  of  a  special  meeting  is  not  required  if  the  time  of  the 
spell  meeting  has  been  fixed  in  a  regular  meeting,  or  >f  all  members 
are  present  at  the  special  meeting. 
History:     En.  Sec.  17,  Ch.  246,  L.  1957. 

11-3818  Quorum-official  action.  A  majority  of  members  shall  con- 
stitute a  quorum ;  no  action  of  the  planning  board  is  official,  however, 
unless  authorized  by  a  majority  of  members  of  the  board  at  a  regular  or 
properlv  called  special  meeting. 

History:     En.  Sec.  18,  Ch.  210,  E.  1957; 
amd.  Sec.  C.  Ch.  247,  L.  19C3. 

11-3819.-  Members  not  to  receive  salary.  The  members  of  planning 
boards  shall  receive  no  salary  for  serving  on  the  planning  board,  but  may 
be  reimbursed  from  local  funds  for  transportation  and  actual  expenses  up 
to  but  not  exceeding  state  transportation  reimbursements  and  allowable 
'expenses  incurred  in  attending  planning  board  meetings. 

History:  Amd.  Sec.  1,  Ch.  291,  L.  1974. 

11-3820.  Exoenscs  while  attending  conferences  in  another  city,  coun- 
ty or  state  When  the  planning  board  determines  that  it  is  necessary 
for  members  or  employes  lo  ..ttend.  in   another  city,  county  or  state  a 

•sional  or  national  eontVr. or  inlervi-w  dealing  with  planning  or  ro- 

■  i   >•..•   il.i-  nclual  exnenses  of  the 


11-3821  CITIES  AND  TOWNS 

attending  members  or  employee  provided  the  amount  has  been  made  avail- 
able in  the  board's  appropriation.   ' 

History:     En.  Sec.  20,  Ch.  216,  L.  1957; 
*md.  Sec.  7,  Ch.  217,  L.  1963. 

11-3821.     President  and  vice-president.     At  its  first  regular  meeting  in 
each  year,  the  board  shall  elect  from  its  members  a  president  and  vice- 
president.  The  vice-president  shall  have  authority  to  act  as  president  of 
the  board  during  the  absence  or  disability  of  the  president. 
History:     En.  Sec.  21,  Ch.  246,  E.  1957. 

11-3822.  Secretary — contracts  for  services.  The  board  may  appoint 
and  prescribe  the  duties  and  fix  the  compensation  of  a  secretary,  and 
such  employees  as  are  necessary  for  the  discharge  of  the  duties  and  re- 
sponsibilities of  the  board. 

The  board  may  make  contracts  for  special  or  temporary  services  and 
any  professional  services. 
History:     En.  Sec.  22,  Ch.  246,  L.  1957. 

11-3823.     Offices.     The  \'ty  or  county  shall  provide  suitable  offices  for 
the  holding  of  meetings  and  the  preservation  of  plans,  maps,  documents, 
and  accounts. 
History:     En.  Sec.  23,  Ch.  246,  L.  1957^ 

11-3824.  Powers  and  duties.  To  effectuate  the  purpose  of  this  act,  the 
board  shall  have  the  power  and  duty  to : 

1.  Exercise  general  supervision  of  and  make  regulations  for  the  ad- 
ministration of  the 'affairs  of  the  board. 

2.  Prescribe  uniform  rules  pertaining  to  investigations  and  hear- 
ings. 

3.  Supervise  the  fiscal  affairs  and  responsibilities  of  the  board. 

4.  Prescribe  the  qualifications  of,  appoint,  remove,  and  fix  the  com- 
pensation of  the  employees  of  the  board,  and  delegate  to  employees  author- 
ity to  perform  ministerial  acts  in  all  cases  except  where  final  action  of  the 
board  is  necessary. 

5.  Keep  an  accurate  and  complete  record  of  all  departmental  proceed 
ings;  record  and  file  all  bonds  and  contracts  and   assume   responsibility 
for   the   custody   and   preservation   of   all   papers   and   documents   of   the 
board. 

6.  Make  recommendations  and  an  annual  report  to  any  governing 
bodies  represented  on  the  board  concerning  the  operation  of  the  board  ami 
the  status  of  planning  within  its  jurisdiction. 

7.  Prepare,  publish,  and  distribute  reports;  proposed  ordinances  and 
proposed  resolutions  and  other  material  relating  to  the  activities  author- 
ized under  this  act. 

8.  Prepare  and  submit  to  the  governing  bodies  represented  on  tin- 
board  an  annual  budget  in  the  same  manner  as  other  departments  of  the 
city  and  county  governments  and  shall  be  limited  in  all  expenditures  to 


the  provisions  made  therefor  by  the  governing  bodies  represented  upon 
the  board. 

History:     En.  Sec.  21,  Ca.  246,  L.  1957;  Collateral  References 

amd.  Sec.  8.  Ca.  247,  L.  1963.  InjunctionOS9;      Municipal      Corpora- 

tionsC=001    (1). 

43    C.J.S.    Injunctions    §123;    62    C.J.S. 
Municipal    Corporations    §  226    (1). 

DECISIONS  UNDER  FORMER  LAW 

Constitutionality  constitutional    attempt   to    delegate    lcgis- 

Thc    provisions    of    former    sections    11-  lative  powers   to   counties  in   violation   of 

3852  and   11-3S54  authorizing  county  com-  section  1,  article  IV  of  the  Montana  con- 

missioners  to  exercise  building  and  zoning  stitution.     Pl.ith    v.    Hi-Ball    Contractors, 

regulatory  powers  were  invalid  as  an  un-  Inc.,  139  M  263,  362  P  2d  1021,  1025. 

11-3325.  Funds  for  operation — tax  levy  authority.  1.  After  a  city 
council  has  by  ordinance,  a  board  of  county  commissioners  has,  by  ordi- 
nance and  resolution,  or  a  city  council  and  board  of  county  commissioners 
have,  by  ordinance  and  resolution,  created  a  planning  board,  the  govern- 
ing bodies  represented  upon  such  board  may  appropriate  funds  to  carry 
out  the  duties  of  the  planning  board. 

2.    When  a  planning  board  lias  been  created  by  agreement  of  more 
than  one  (1)  governmental  unit,  the  governing  bodies  of  the  governmental 
units  which  have  created  the  board  shall  agree  upon   the  proportion  of 
expenditures  to  be  borne  by  each  such  unit  and  may  budget  and  appro- 
bate the  funds  necessary  for  the  respective  shares  thus  agreed  upon. 

3.  The  governing  body  of  any  city  or  town  represented  upon  a  plan- 
ning board  may  levy  a  tax  upon  the  property  located  within  such  city  or 
town  not  to  exceed  two  (2)  mills  for  planning  board  purposes,  under 
procedures  set  forth  in  Title  11,  chapter  14,  R.C.M.  1947,  provided  such 
tax  shall  not  exceed  the  maximum  levy  authorized  in  section  11-3325, 
paragrapli  6,  R.C.M.  1947. 

4.  When  a  city-county  planning  board  lias  been  established,  the  board 
of  county  commissioners  may  create  a  planning  district  which  shall  include 
that  property  within  the  jurisdictional  areas  as  established  pursuant  to 
section  ll-3;30,  which  lies  outside  the  limits  of  any  incorporated  cities  and 
towns;  and  the  board  of  county  commissioners  may  levy  on  all  property 
located  within  sucli  planning  district  a  tax  for  planning  board  purposes, 
under  procedures  set  forth  in  Title  1C,  chapter  19,  K.C..M.  1917,  provided 
such  tax  shall  not  exceed  the  maximum  levy  authorized  in  section  11-.'JS25, 
paragraph  G,  R.C.M.  1947. 


5.  When  a  county  planning  board  has  been  established,  the  board  of 
county  commissioners  may  create  a  planning  district  which  shall  include 
that  property  which  lies  outside  the  limits  of  the  jurisdictional   area   as 

established  pursuant  to  section  11-3S30  or  as  modified  pursuant  to  section 
11-3S30.2  in  counties  where  a  city-county  planning;  board  has  been  estab- 
lished as  well  as  that  property  which  lies  outside  the  limits  of  any  in- 
corporated cities  and  towns;  and  the  board  of  county  commissioners  may 
ievy  on  all  property  located  within  such  planning-  district  a  tax  not  to 
exceed  two  (2)  mills  for  planning-  board  purposes  under  procedures  set 
forth  in  Title  1C,  chapter  19,  R.C.3I.  1947. 

6.  The  tax  levy  for  planning  board  purposes  shall  be  limited  as  fol- 
lows: a  city  of  the  first  class,  as  defined  in  section  11-201  of  this  code,  may 
levy  a  tax  not  to  exceed  two  (2)  mills;  a  city  of  the  second  class  may 
levy  a  tax  not  to  exceed  four  (4)  mills;  a  city  of  the  third  class  may  levy 
a  tax  not  to  exceed  six  (6)  mills  and  a  town  may  levy  a  tax  not  to  exceed 
six  (C)  miils. 

A  county  of  the  first  class,  as  defined  in  section  1G-2419  of  this  code, 
may  levy  a  tax  not  to  exceed  two  (2)  mills;  a  county  of  the  second  class 
may  levy  a  tax  not  to  exceed  three.  (3)  mills;  a  county  of  the  third  class 
may  levy  a  tax  not  to  exceed  four  (4)  mills;  a  county  of  the  fourth  class 
may  levy  a  tax  not  to  exceed  five  (!})  mills  and  counties  of  the  fifth,  sixth 
and  seventh  classes  may  levy  a  tax  not  to  exceed  six  (G)  mills. 

History:   En.  Sec.  25.  C)i.  2!G.  L.   19.r,7;  increased    the    maximum    lew     from    0110 

»md.   Sec.   9,   Ch.   247,   L.    19G3;    aind.   Sec.  to    two    mill.-,    nn.l    added    tin.    proviso    in 

7,  Ch.  273,  L.  1971.  subsection   3;    deleted   "not    to    cxt il    one 

._.„..,,_„  (1)    mill"    alter    'a    tax"    and    added    t!io 

.njn        mems  proviso  in  subsection  4;  added  subsections 

The   1971   amendment   inserted   "a   board  ">    and    fi;    and    made    a    minor    change    in 

of"    county     commissioners     lias,     by     ordi-  phraseology, 
nance    and    resolution"    in    subsection     1: 


11-382G.  Authority  to  expend  money.  Tlic  planning  board  shall  have 
authority  to  expend,  under  regular  eity  or  county  procedure  as  provided 
by  law,  all  sums  appropriated  to  it  for  purposes  and  activities  authorized 
by  this  act. 

History:     En.  Sec.  26,  Ch.  246,  L.  1957. 

11-3827.  Power  to  accept  and  use  gifts  and  donations— special  non- 
reverting  fund— federal  and  state  aid.  A  eity,  county  or  eity-eonnty  plan- 
ning board  organized  pursuant  to  the  provisions  of  this  title,  is  hereby 
empowered  and  given  the  right  to  accept,  receive,  take,  hold,  own  and 
possess  any  gift,  donation,  grant,  devise  or  bequest,  or  any  property,  real. 
jrsonal  or  mixed,  or  any  improved  or  unimproved  park  or  playground, 

and  utilize,  hold,  or  dispose  of  the  same  for  planning  purposes,  not  in- 
consistent with  the  provisions  of  this  act.  Any  moneys  so  accepted  shall  bo 
deposited  with  the  city  or  county  in  a  special  uonrevcrting  planning  board 
fund  to  be  available  for  expenditures  by  the  planning  board  for  the  pur- 
pose designated  by  the  donor.  The  disbursing  ofriccr  of  a  city  or  county 
shall  draw  warrants  against  such  special  nonreverting  fund  only  upon 
vouchers  signed  by  the  president  and  secretary  of  the  planning  board. 
Upon  approval  of  the  governing  bodies  represented  on  the  board,  a  plan- 
ning board  may  accept,  receive,  and  expend  funds,  grants,  and  services 
from  the  federal  government  or  its  agencies  and  instrumentalities  of  state 
or  local  government,  or  its  agencies  and  instrumeutalities  of  state  or  local 
government,  or  from  civic  sources  and  contract  with  respect  thereto,  and 
provide  such  information  and  reports  as  may  be  necessary  to  secure  such 
financial  aid. 

History:     En.  Sec.  27,  Ch.  21C,  L.  1957; 
amd.  Sec.  1,  Ch.  133,  L.  1965. 

11-3828.  Master  plan— policies.  1.  To  assure  the  promotion  of  pub- 
lic health,  safety,  morals,  convenience,  order,  or  the  general  welfare  and 
for  the  sake  of  efficiency  and  economy  in  the  process  of  community  de- 
velopment, the  planning  board  shall  prepare  a  master  plan  and  shall 
serve  in  an  advisory  capacity  to  the  local  governing  bodies  establishing 
the  planning  board. 

2.  The  planning  board  may  also  propose  policies  for : 

a.  subdivision  plats. 

b.  the  development  of  public  ways,  public  places,  public  structures; 
and  public  and  private  utilities. 

c.  the  issuance  of  improvement  location  permits  on  platted  and  un- 
platted lands. 

d.  the  laying  out  and  development  of  public  ways  and  services  to 
platted  and  unplatted  lands. 

3.  The  city  council  may  in  its  discretion  require  the  city-county  plan- 
ning board  to  function  as  the  zoning  commission  authorized  under  section 
11-270G,  It.  C.  M.  1947. 

4.  The  governing  bodies  of  the  city  or  county  shall  give  consideration 

to  recommendations  of  the  city-county  planning  board  but  the  governing 

bodies  shall  not  be  bound  by  such  recommendations. 

History:     En.  Sec.  28,  Ch.  246,  E.  1957; 
»md.  Sec.  10*  Ch.  247,  L.  19G3. 

11-3829.  Departments  and  officials  to  mtpply  information  and  docu- 
ments requested  in  connection  with  preparation  of  master  plan.  Whenever 
*thc  board  undertakes  the  preparation  of  a  master  plan,  the  departments 
and  officials 'of  state,  city,  county,  and  separate  taxing  units  operating 
within  lands  under  the  jurisdiction  of  the  hoard  shall  make  available, 
upon  the  request  of  the  board,  such  informal  ion,  documents,  and  plans  as 
have  been  prepared  or  upon  the  request  of  the  board  shall  provide  such 
information  as  relates  to  the  board's  activity. 
History:     En.  Sec.  29,  Ch.  24C,  L.  1957. 


11-3830.  Jurisdictional  area.  1.  The  governing  bodies  represented  on 
a  city-county  planning  board  shall  by  separate  resolution  establish  the 
jurisdictional  area  of  the  planning  board.  The  jurisdictional  area  shall  in- 
clude the  area  within  the  incorporated  limits  of  the  city  and  such 
contiguous  unincorporated  area  outside  the  city  as,  in  the  judgment  of  the 
respective  governing  bodies,  bears  reasonable  relation  to  the  development 
of  the  area  involved. 

The  boundaries  of  the  jurisdictional  area  can  be  extended  further  than 
four  and  one-half  miles  from  the  limits  of  the  cities  only  upon  petition 
signed  by  five  per  cent  (o'yc)  or  more  of  the  resident  freeholders  living 
in  excess  of  four  and  one-half  miles  and  not  more  than  twelve  miles  from 
the  limits  of  the  cities  and  within  the  area  desiring  to  be  included  within 
said  jurisdictional  limits,  and  upon  presentation  of  said  petition  to  the 
board  of  county  commissioners.  Thereafter,  the  board  of  county  com- 
missioners must,  by  resolution,  set  the  proposed  boundaries  of  said  area 
and  give  notice  of  their  intent  to  add  said  area  to  the  jurisdictional  limits 
theretofore  created  and  of  receipt  of  said  petition,  by  publication  of 
notice  of  time  and  place  of  hearing  on  said  petition  and  resolution,  said 
notice  to  be  published  in  a  newspaper  published  in  the  county  not  less 
than  ten  (10)  nor  more  than  twenty  (20)  days  prior  to  the  date  of  said 
hearing.  Thereafter,  the  said  boundaries  of  said  area  can  only  be  set  upon 
good  cause  being  shown  for  the  establishment  of  said  extended  jurisdic- 
tional area  and  the  boundaries  thereof,  provided  that  such  resolution  shall 

not  be  adopted  by  the  board  of  county  commissioners,  if  disapproved  in 
writing,  by  a  majority  of  the  freeholders  of  the  territory  proposed  to  be 
embraced.  The  jurisdictional  area  shall  not  extend  more  than  twelve  (12) 
miles  beyond  the  limits  of  any  city  within  ihe  jurisdictional  area. 

2.  The  planning  board,  after  approval  of  the  jurisdictional  area  by  the 
governing  bodies,  shall  fde  in  the  office  of  the  clerk  and  recorder  a  map 
showing  the  boundaries  of  the  jurisdictional  area.  The  boundaries  may  be 
revised  from  time  to  time  by  resolutions  of  the  governing  bodies.  Such 
revised  boundaries  shall  be  shown  upou  a  map  which  shall  be  filed  as 
provided  in  this  section.  The  area  included  in  such  map  shall  constitute 
the  area  over  which  the  planning  board  shall  have  advisory  jurisdiction. 

3.  In  case  an  unincorporated  area  is  within  the  potential  jurisdiction 
of  more  than  one  planning  board,  then  the  boundary  between  the  con- 
flicting areas  shall  be  determined  by  agreement  between  the  planning 
boards  involved,  with  the  approval  of  their  respective  governing  bodies, 
and  a  map  showing  the  boundary  lines  so  agreed  upon  and  approved  shall 
be  filed  as  provided  in  this  section,  and  thereafter  shall  fix  the  limit  of 
territorial  jurisdiction  of  the  respective  planning  boards. 

History:  En.  Sec.  30,  Ch.  24S,  L.  1957; 
*md.  Sec  3,  Cli.  271,  L.  1959;  amd.  Sec. 
11,  Ch.  217,  L.   1963. 

DECISIONS  UNDER  FORMER  LAW 

Constitutionality  invnlid  as  an  unconstitutional  attempt  to 

The  former  provisions  empowering  city-  delegate  legislative  powers  to  counties  in 

county    planning    boards    to    develop    and  violation   of   section    1,   article  IV   of   tlic 

exercise  complete  discretion  in  developing  Montana    ron.-titution.     I'latli  v.    Hi-1'all 

master    plans*  for    contiguous    unineorpo-  Contractor*,    Inc.,    13!)    M    2G3,   302    P   2d 

rated    areas    surrounding    cities    within    a  1021,   1023. 
radius  of  twelve  utiles  of  such  cities  were 


History:     En.  Sec.  30,  Ch.  216,  L.  1057;  involved"   for  "citv"   at   tlie    end   of   th6 

amd.  Sec.   3,   Ch.  271,  L.   1050;   and.  Sec.  first     sentence;     inserted    the     first     three 

11,  Ch.  217,  L.  1963;  amd.  Sec.  1,  Ch.  136,  sentences    of    the    second    paragraph,    and 

*"•  1969-  in  the  fourth  sentence,  formerly  the  second 

Amendment*  sentence  of  the  first  paragraph;  substituted 

Amendments  "twelve    miles"    for    "four    and    one-half 

Ihe   1969   amendment  substituted  "area  (4'i)  miles." 

11-3830.1.  Planning  projects  outside  jurisdictional  area — broad  con- 
struction. Any  city-county  planning  board  organized  pursuant  to  the 
provisions  of  Title  11,  chapter  38,  It.  C.  II.  1347,  is  hereby  empowered, 
if  requested  by  the  board  of  county  commissioners,  to  conduct  specific 
planning  projects  within  the  county,  and  outside  of  the  jurisdictional 
area  of  said  city-county  planning  board  as  defined  in  section  11-3S30, 
R.  C.  M.  1917.  Such  authority  to  conduct  specific  planning  projects  outside 

of  the  jurisdictional  area  of  the  city-county  planning  board  upon  request  1973    SUPPLEMENT 
of  the  board  of  county  commissioners  shall  be  broadly  construed  so  as  to 
enable  the  county  to  qualify  under  the  provisions  of  and  regulations  gov- 
erning any   planning  assistance  program  administered   by  any  agency  of 
the  United  States  of  America  or  the  state  of  Montana.  1971 

History:     En.  Sec.   1,  Ch.  190,  L.  1965.       11-P.S54,   ll-3SJti   to   11-3S.'iS,   contained   iu 

the  reference  f»  Title   11,  Chapter  33,  rt- 
Compilers  Note  Vern-il    to    in    this    section,    have ' heen    re- 

Sections    ll-:".Si>;>,    11-38.;J.    11  :iS;i.',  to    11-        pealed.     Seel  ions    JKSSOU,    11-3.SH,    11-3S49 
3S39,     11-3S-U,    11-38-1!',     11  -Xs.-.o,     11  -3S.",J,       and    1 1  ils.'n   were   repealed   by   Sec.  8,  Ch. 


11-3830.2.  Jurisdictional  area  —  county  planning;  board.  (1)  The 
board  of  county  commissioners  shall  by  resolution  establish  the  jurisdic- 
tional area  of  the  county  planning  board.  The  jurisdictional  area  shall 
include  the  area  which  is  both  outside  the  incorporated  limits  of  any 
city  in  the  county  as  well  as  outside  the  jurisdictional  area  of  an  existing 
city-county  planning  board  established  pursuant  to  section  11-3S30. 
Should  any  city  or  town  become  represented  ou  the  county  planning 
board  pursuant  to  section  11-3313,  the  jurisdictional  area  of  the  county 
planning  board  shall  be  extended  to  include  those  cities  or  towns. 

(2)  The  planning  board,  after  the  approval  of  the  jurisdictional  area 
by  the  board  of  county  commissioners,  shall  file  in  the  office  of  the  clerk 
and  recorder  a  map  showing  the  boundaries  of  ,'ie  jurisdictional  area. 
The  boundaries  may  be  revised  from  time  to  time  by  resolution  of  the 
board  of  county  commissioners.  Such  revised  boundaries  shall  be  shown 
upon  a  map  which  shall  be  filed  as  provided  in  this  section.  The  area  in- 
cluded in  such  map  shall  constitute  the  area  over  which  the  planning  board 

shall  have  advisory  jurisdiction.  1973    SUPPT  "M  'N"" 

(3)  In  case  an  unincorporated  area  is  within  the  potential  jurisdiction 
of  more  thau  one  planning  board,  then  the  boundary  between  the  con- 
flicting areas  shall  be  determined  by  agreement  between  the  planning 
boards  involved,  with  the  approval  of  their  respective  governing  bodies. 
Any  map  showing  the  boundary  line  so  agreed  upon  and  approved  shall 
be  fded  as  provided  in  this  section  and  thereafter  shall  fix  the  limit  of 
territorial  jurisdiction  with  respect  to  planning  boards. 

(4)  In  case  the  jurisdictional  area  of  a  city-county  planning  board, 
which  is  established  subsequent  to  the  establishment  of  a  county  planning 
board,  is  potentially  within  the  jurisdiction  of  the  county  planning  board, 
then  the  property  outside  any  incorporated  city  between  the  conflicting 
areas  shall  be  determined  by  agreement  between  the  planning  boards 
involved  with  the  approval  of  the  respective  governing  bodies  and  a  map 
showing  the  boundary  lines  so  agreed  upon  shall  be  filed  as  provided  in 
this  section  and  thereafter  shall  fix  the  limits  of  the  territorial  jurisdiction 
of  the  respective  planning  boards. 

History:    En.    11-3830.2   by    Sec    8,    Ch.      tions   by   cities,   towns  and   counties;   pro- 
273,1^1971.  viding  >cr   Iwicrds  of  adjustment   and   tlio 

duties  tliercol;  providing  for  city,  county 
Title  Of  Act  anj     0ity. county     plan  nine     boards;     pro- 

All    act    providing    for    building    rcstric-       viding  definitions;  providing  qualifications 
tions  and   zoning   and   subdivision   rcgula-      for   members   of   boards;    providing   for   a 

master  plan  and  a  jurisdictional  area;  pro-  11-3S12,  11-3S43,  11-3844,  11-3346,  11-3547, 

▼iding   for   plats   of   subdivisions:    provid-  11-3S4S,     11-5S51,     R.     C.     M.     1947,     and 

ing     for     planning    and     zoning    districts;  adding  new  section   11-3S30.2,  and  amend- 

amending    sections     11-2702,     1J-3S'U.     11-  ing  sections   10-4101,   1C-1702,   1G-4703,   20- 

3810,    ll^ll,    11-3SJ2,    11-3S1D,     11-3S25,  4700,  K.  C.  M.  1017. 


11-3831.  Master  plan — contents.  The  planning  board  shall  prepare 
and  propose  a  master  plan  for  the  jurisdictional  area,  which  plan  may 
include; 

1.  Careful  and  comprehensive  surveys  and  studies  of  existing  condi- 
tions and  the  probable  future  growth  of  the  city  and  its  environs  or  of 
the  county. 

2.  Maps,  plats,  charts,  and  descriptive  material  presenting  basic  in- 
formation, locations,  extent  and  character  of  any  of  the  following: 

a.  History,  population,  and  physical  site  conditions ; 

b.  Land  use,  including  the  height,  area,  bulk,  location  and  use  of 
private  and  public  structures  and  premises; 

c.  Population  densities; 

d.  Community  centers  and  neighborhood  units; 

e.  Blighted  and  slum  areas ; 

f.  Streets  and  highways,  including  bridges,  viaducts,  subways,  park- 
ways, alleys,  and  other  public  ways  and  places; 

g.  Sewers,  sanitation,  and  drainage,  including  handling,  treatment, 
and  disposal  of  excess  drainage  waters,  sewage,  garbage,  refuse,  and  other 
wastes ; 

h.    Flood  control  and  prevention  ; 

i.  Public  and  private  utilities,  including  water,  light,  heat,  communi- 
cation, and  other  services ; 

j.  Transportation,  including  rail,  bus,  truck,  air,  and  water  transport, 
and  their  terminal  facilities; 

k.  Local  mass  transit,  including  motor  and  trolley  bus,  street,  ele- 
vated or  underground  railways,  and  taxicabs; 

1.  Parks  and  recreation,  including  parks,  playgrounds,  reservations, 
forests,  wildlife  refuges,  and  other  public  grounds,  spaces,  and  facilities 
of  a  recreational  nature ; 

in.  Public  buildings  and  institutions,  including  governmental  admin- 
istration and  service  buildings,  hospitals,  infirmaries,  clinics,  penal  and 
correctional  institutions,  and  other  civic  and  social  service  buildings; 

n.  Education,  including  location  and  extent  of  schools,  colleges,  and 
universities ; 

o.  Land  utilization,  including  areas  for  manufacturing,  and  industrial 
uses,  concentration  of  wholesale,  retail  business,  and  other  commercial 
uses,  residential,  and  areas  for  mixed  uses; 

p.     Conservation  of  water,  soil,  agricultural,  and  mineral  resources; 

q.  Any  other  factors  which  arc  a  part  of  the  physical,  economic,  or 
social  situation  within  the  city  or  county. 

3.  Reports,  maps,  charts,  and  recommendations  setting  forth  plans 
for  the  development,  redevelopment,  improvement,  extension,  and  revi- 
sion of  the  subjects  and  physical  situations  of  tin-  city  or  county  set  out 
in  part  2  of  this  section  so  as  to  substantially  accomplish  the  object  of 
this  legislation  as  set  out  in  section  11-1S01. 

4.  A    long-range    development    program    of    public    works'    projects, 

based  on  the  "recommended  plans  of  the  pi. inning  board,  for  the  purpose 

of  eliminating   unplanned,   unsightly,  untimely,  and   extravagant  projects 

and  with  a  view  to  stabilizing  industry  and  employment,  and  the  keeping 

of  such  program  up-to-date,  for  all  separate  taxing  units  within  the  city 

or  county,  respectively,  for  the  purpose  of  assuring  cfftciejit  and  economic 

use  of  public  funds. 

History:     En.  Roc.  31,  Ch.  21C,  I*.  1957; 
*     amd.  Sec.  12,  CU.  247.  L.  10G3. 


11-3832.    Repealed— Chapter  247,  Laws  of  1963. 

Repeal  for  streets  and  highways,  was  repealed  by 

This  section  (Sec.  32,  Ch.  246,  L.  1907),      Sec.   20,   Ch.   247,  Laws   1903. 
relating   to    amended    or   additional   plans 

11-3833.  Notice  of  hearing  prior  to  adoption  of  master  plan.  1.  Prior 
to  the  submission  of  the  proposed  master  plan  to  the  governing  bodies, 
the  board  shall  give  notice  and  hold  a  public  hearing  on  the  plan. 

2.  At  least  ten  (10)  days  prior  to  the  date  set  for  hearing,  the  board 
shall  publish  in  a  newspaper  of  general  circulation  in  the  jurisdictional 
area  a  notice  of  the  time  and  place  of  tlie  hearing. 

History:     En.  Sec.  33.  Ch.  24G,  L.  1957;  References 

amd.  Sec.  13,  Ch.  247,  L.  1963.  Platli   v.   Hi-Ball   Contractors,   Inc.,   139 

M  263,  362  P  2d  1021,  1025. 

11-3834.  Resolution  adopting  master  plan  and  recommending  ordi- 
nance. After  consideration  of  the  recommendations  and  suggestions  elic- 
ited at  the  public  hearing,  the  planning  board  shall  by  resolution  recom- 
mend the  proposed  master  plan  and  any  proposed  ordinances  and  resolu- 
tions for  its  implementation  to  the  governing  bodies  of  the  governmental 
units  represented  on  the  board. 

nistory:     En.  Sec.  31.  Ch.  246,  E.  1957; 
arnd.  Sec.  14,  Ch.  247,  L.  1903. 

11-3835  to  11-3839.    Repealed— Chapter  247,  Laws  of  19G3. 

Repeal  by    governing    bodies,    and     amendments 

These  sections  (Sees.  35  to  39,  Ch.  240,  subsequent  to  adoption,  were  repealed  by 

L.  1957),   relating  to   adoption   of   master  Sec.  20,  Ch.  247,  Laws   1903. 

plans  by'  planning  boards,  action   thereon 

11-3840.  Adoption  of  master  plan— policy  and  pattern  of  develop- 
ment. The  governing  bodies  shall  adopt,  revise  or  reject  such  proposed 
plan  or  any  of  its  parts.  After  adoption  of  the  master  plan  the  city  council, 
the  board  of  county  commissioners,  or  other  governing  body  within  the 
territorial  jurisdiction  of  the  board  shall  be  puicied  by  and  give  considera- 
tion to  the  general  policy  and  pattern  of  development  set  out  in  the  master 
plan  in  the : 

1.  Authorization,  construction,  alteration,  or  abandonment  of  public 
ways,  public  places,  public  structures,  or  public  utilities; 

2.  Authorization,  acceptance,  or  construction  of  water  mains,  sewers, 
>nnections,  facilities,  or  utilities; 

3.  Adoption  of  subdivision  runt  nils; 

4.  Adoption  of  zoning  onHuain-rs  or  resolutions. 

History:     En.  Sec.  40.  Ch.  2»6.  L.  1957; 
amd.  Sec.  15.  Ch.  217,  L.  1963. 

11-3341.    Repealed— Chapter  271,  Laws  of  1959. 

j,       aJ  relating    to    Hie    control    over    plats.    w.n 

This  section   (See.  41.  Ch.  24«,  I*  1^7),       repealed  by  See.  S,  Ch.  271.  Laws  19V... 


11-3842.  Plats  of  subdivisions — approval  by  planning  board.  (1) 
Where  a  master  plan  has  been  approved,  the  city  council  may  by  ordinance 
or  the  board  of  county  commissioners  may  by  resolution  require  sub- 
division plats  to  conform  to  the  provisions  of  the  master  plau.  Certified 
copies  of  such  ordinance  shall  be  filed  with  the  city  or  town  clerk  and  with 
the  county  clerk  and  recorder  of  the  county. 

(2)  Thereafter  a  plat  involving  lands  within  the  corporate  limits  of 
the  city  and  covered  by  said  master  plan  shall  not  be  filed  without  first 
presenting  it  to  the  planning  board  which  shall  make  a  report  to  the 
cily  council  advising  as  to  compliance  or  noncompliance  of  the  plat  with 
the  master  plan.  The  city  council  shall  have  the  final  authority  to  approve 
the  filing  of  such  plat. 

(3)  Thereafter  a  plat  involving  lands  outside  the  corporate  limits  of 
the  city  and  covered  by  said  master  plan  shall  not  be  filed  without  first 
presenting  it  to  the  planning  board  which  shall  make  a  report  to  the  board 
of  county  commissioners  advising  as  to  compliance  or  noncompliance  of 
the  plat  with  the  master  plan.  The  board  of  county  commissioners  shall 
have  the  final  authority  to  approve  the  filing  of  such  plat. 

(4)  Nothing  herein  contained  shall  be  interpreted  to  limit  the  present 
powers  of  the  city  or  county  governments,  but  shall  be  an  additional  re- 
quirement before  any  plat  may  be  filed  of  record  or  entitled  to  be  recorded. 

History:   En.  Sec.  42,  Ch.  246,  L.   1957;  board    of    county    commissioners    may    by 

amd.  Sec.  4,  Ch.  271,  L.  1930;  arad.  Sec.  16,  resolution"    in    the    first   sentence    of"  sub- 

Ch.  247,  L.  1D63;  amd.  Sec.  9,  Ch.  273,  L.  section    (1);    inserted    subsection    (3);    re- 

1971.  designated  former  suhsection  (3)  as  sub- 
section   (4):   and   made,   minor   changes   in 

Amendments  style. 

The    1971    amendment   inserted    "or   the  1973    SUPPLS.MSiiT 

11-3842.1.  Advice  of  planning  board  required.  The  governing  body 
of  any  city,  town  or  county  which  has  formed  a  planning  board  and 
adopted  a  comprehensive  plan  and  subdivision  regulations  pursuant  to 
Title  11,  chapter  'AS,  R.C.M.,  1947,  shall  seek  the  advice  of  the  appropriate 
planning  board  in  all  matters  pertaining  to  the  approval  or  disapproval  of 
plats  or  subdivisions. 

History:  En.  Soc.  2,  Ch.  19,  L.  1971. 
11-3843  to  11-3848.     Repealed.  1973    SUPPLEMENT 

Xepoal  1971),    relating    to    approval,    disapproval 

Sections  11-3343  to  11-3348  (Sees.  43  to  and     recording    of    city     plats),    were     re- 

48,  Ch.   24G,   L.    1937;    Sees.    17    to   22,   Ch.  pealed    bv    .Sec.    2U,    Ch.    30U,    Laws    1973. 

247,  L.   19C3;   Sees.   10   to   14,  Ch.  273,   1,.  Fur  new  law  see  sees.  11-3S39  to   11-3S7G. 

11-3849.    Repealed— Chapter  271,  Laws  of  1959. 

Repeal 

_,  .  .        to    the    master    plan    ami    ordinance     wn« 

Thu  section  (Sec    49,  Ch.  246,  L.  1937),       repealed  by  Sec.  S,  Ch.  271,  Laws  1939 
relating  to  the  conformance  of  structures 

11-3850.    Repealed— Chapter  271,  Laws  of  1959. 

Hepeal  , 

«n-  ..        ,„  _  location   permits,   was   repealed    bv   Sec    8 

This  section   (Sec.  30.  Ch.  246,  L.  1937),       Ch.  271,  Laws  1939.  *  ' 

relating   to    tho   issuance   of   improvement 

11-3851.  ^Repealed.  toicc,ion    of    subdivision    pints, 

Section    U-3S31     (Sec.    51,       1..    -»'.    '•  „    K()r  ,|CW  ,.lW  see  sees.   11-3S..J  to  11 

.      &3';273?'*L I    1971),"   rela.'inK     to    appeal*       »S7«.  1973     SUPPLEMSW 


"    11-3352.    Repealed— Chapter  246,  Laws  of  1963. 

"efe*  powers    to    city    councils    and    boards    of 

This  section   (Sec.  32,  Ch.  21G,  L.  1957;       county    commissioners,    was    repealed    by 
Sec.  5,  Ch.  271,  L.  1959),  granting  zoning      Sec.  12,  Ch.  24C,  Laws  19G3. 

11-3353.  Act  not  to  prevent  recovery  and  nse  of  mineral  or  forest 
or  agricultural  resources.  Nothing  in  this  act  shall  be  deemed  to  author- 
ize an  ordinance,  resolution,  rule,  or  regulation  which  would  prevent  the 
complete  use,  development,  or  recovery  of  any  mineral,  forest,  or  agri- 
cultural resources  by  the  owner  thereof. 

History:     En.  Sec.  53,  Ch.  246,  L.  1957; 
amd.  Sec.  6,  Ch.  271,  L.  1959. 

11-3854.  Repealed— Chapter  246,  Laws  of  1963;  Chapter  247,  Laws  of 
1963. 

R€Pca*  commission    powers    to    planning    boards. 

This  section  (Sec.  54,  Ch.  24G,  L.  1957;       was   repealed    bv   Sec.   12,    Ch.   246,  Laws 

Sec  7,  Ch.  271,  L.  1959),  gruating  zoning      1963,  and  by  Sec.  2G,  Ch.  247,  Laws  1963. 

11-3855.  Validation  of  prior  zoning  ordinances,  rules  and  regulations. 
All  zoning  ordinances  or  resolutions  and  rules  and  regulations  and  all 
amendments,  supplements,  and  changes  thereto  legally  adopted  under 
any  prior  enabling  act  and  all  actions  taken  under  the  authority  of  any 
such  ordinances  or  resolutions,  are  hereby  validated  and  continued  in 
effect,  until  amended  or  repealed  by  action  of  the  governing  bodies  taken 
under  the  authority  of  this  act. 

History:     En.  Sec.  55,  Ch.  216,  L.  1957;  "Saving  clause.    This  act  does  not  affect 

amd.  Sec.  24,  Ch.  247,  L.  1963.  rights  aud  duties  that  matured,  penalties 

_  .  that   were    incurred,    or    proceedings    that 

Saving  Clause  wcre  j,c„UIl   before   the  effective  date  of 

Section  25  of  Ch.  247,  Laws  1963  read  this  act." 

11-3856  to  11-3353.    Repealed— Chapter  247,  Laws  of  19G3. 

Repeal  j„g  ordinances  and  to  the  termination  of 

These  sections   (Sees.  56  to  5S,  Ch.  246,  zoning    district    provisions,    wcro    repealed 

L.  1937),  relating  to  enforcement  of  ion-  by  Sec.  id.  Ch.  247.  Law*   lof;-*               , 

11-3859.     Citation   of  subdivision  act.     Tins  act  may   be  cited  as   the 

"Montana  Subdivision  and  Platting  Act." 

History:     En.  Sec.   1,  Ch.  500,  L.   1973.       procedures  and  requirements  for   prepara- 
tion   of    subdivision    plats;    setting    forth 
Title  of  Act  requirements    for    surveying    and    platting 

An  act  requiring  local  governing  bodies  divisions  of  real  property  and  for  record- 
to  adopt  subdivision  regulations  and  in  ing  surveys  and  plats;  providing  for  sur- 
default  thereof  providing  for  the  pro-  vexing,  platting,  and  subdividing  gn«- 
mulgation  of  departmental  minimum  re-  orally;  and  repealing  sections  tl-Cfll 
quircments;  providing  for  the  submission  through  11-616,  1 1-3S43  through  11-3S4S 
of  environmental  assessments;  providing  and  11-3831,  It.  C.  M.  194i. 
for    the    administrative    establishment    of 

11-3SG0.  Statement  of  purpose.  It  is  the  purpose  of  this  act  to  pro- 
mote the  public  health,  safety,  and  general  welfare  by  regulating  the  sub- 
division of  land;  to  prevent  overcrowding  of  land;  to  lessen  congestion  in 
the  streets  and  highway.-;;  to  provide  for  adequate  light,  air,  water  supply, 
sewage  disposal,  parks  and  recreation  areas,  ingress  and  egress,  and  other 
public  requirements;  to  encourage  development  in  harmony  with  the  nat- 
ural environment;  and  to  require  uniform  monuinentation  of  land  subdivi- 
sions and  transferring  interests  in  real  property  by  reference  to  plat  or 
certificate  of  survey. 
History:     En.  Sec.  2,  Ch.  500,  L.  1973. 

have  the  following' Janes''  MU>Vm*  ***   °r  !*««  *>•»» 
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(1)  "Certificate  ot  survey"  means  a  drawing  of  a  field  survey  prepared 
•  r  a  registered  surveyor  for  tlie  purpose  of  disclosing  facts  pertaining  to 

•'.jndary  locations.  197>    SUPPLEMENT 

(2)  "Dedication"  means  the  deliberate  appropriation  of  laud  by  an 
owner  for  any  general  and  public  use,  reserving  to  himself  no  rights  which 
are  incompatible  with  the  full  exercise  and  enjoyment  of  the  public  use 
to  which  the  property  has  been  devoted. 

(2.1)     "Division  of  land"  means  the  segregation  of  one  or  more  parcels 

.•f  land  from  a  larger  tract  held  in  single  or  undivided  ownership  by  trans- 

fvrring,  or  contracting  to  transfer,  title  to  or  possession  of  a  portion  of  the 

:.aet  or  properly  filing  a  certificate  of  survey  or  subdivision  plat  establish- 

•g  the  identity  of  the  segregated  parcels  pursuant  to  this  act.  Provided 

;:.at  where  required  by  this  act  the  land  upon  which  an  improvement  is 

..mated  has  been  subdivided  in  compliance  with  this  act,  the  sale    rent 

..jse  or  other  conveyance  of  one  or  more  parts  of  a  building,  structure   or 

-.her  improvement  situated  on  one  or  more  parcels  of  land  is  not  a  division 

f  land  and  is  not  subject  to  the  terms  of  this  act.  1974    s  UPPLEMENT 

(3)  "Examining  land  surveyor''  means  a  registered  land  surveyor  auiy 
jj»pointed  by  the  governing  body  to  review  surveys  and  plats  submitted 
iir  filing. 

(4)  "Governing  body"  means  a  board  of  county  commissioners  or  the 
governing  authority  of  any  city  or  town  organized  pursuant  to  law. 

(4.1)  "Irregularly  shaped  tract  of  land"  means  a  parcel  of  laud  other 
tliau  an  aliquot  part  of  the  United  States  government  survey  section  or  a 
United  States  government  lot  the  boundaries  or  areas  of  which  cannot  be 
determined  without  a  survey  or  trigonometric  calculation.  197.  i    SUPPLEMENT 

(5)  "Planned  unit  development"  means  a  land  development  project 
■oiisistiug  of  residential  clusters,  industrial  parks,  shopping  centers,  or 
•:1ice  building  parks,  or  any  combination  thereof  which  comprises  a 
;;!anncd  mixture  of  land  uses  built  in  a  prearranged  relationship  to  each 
.>;hcr  and  having  open  space  and  community  facilities  in  common  owner- 
Oiin  or  use. 

(C)  "Plat"  means  a  graphical  representation  of  a  subdivision  showing 
the  division  of  land  into  lots,  parcels,  blocks,  streets,  and  alleys,  and  other 
divisions  and  dedications. 


(7)  "Preliminary  plat"  means  a  neat  and  scaled  drawing  of  a  pro- 
posed subdivision  showing  the  layout  of  streets,  alleys,  lots,  blocks,  and 
other  elements  of  a  subdivision  which  furnish  a  basis  for  review  by  a  gov- 
erning body.  1974    SUPPLEMENT 

(8)  "Final  plat"  means  the  final  drawing  of  the  subdivision  and  dedi- 
cation required  by  this  act  to  be  prepared  for  filing  for  record  with  the 
county  clerk  and  recorder  and  containing  all  elements  and  requirements 
set  forth  in  this  act  and  in  regulations  adopted  pursuant  thereto. 

(9)  "Registered  land  surveyor"'  means  a  person  licensed  in  conform- 
ance with  the  Montana  Professional  Engineers'  Registration  Act  (sections 
■'j-2301  through  G6-2347)  to  practice  surveying  in  the  state  of  Montana. 

(10)  "Registered  professional  engineer"  means  a  person  licensed  in 
conformance  with  the  Montana  Professional  Engineers'  Registration  Act 
Sections  6G-2301  through  66-23-17)  to  practice  engineering  in  the  state  of 
Montana. 

(11)  "Subdivider"  means  any  person  who  causes  land  to  be  subdivided 

°r  who  proposes  a  subdivision  of  land.  *#»,».  ,,.  „. 
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11-3862.  Surveys  required — exceptions — standards  for  monumentation. 
(1)  All  divisions  of  land  for  sale  other  than  a  subdivision  after  the  effec- 
tive date  of  this  act  into  parcels  which  cannot  be  described  as  1/32  or 
larger  aliquot  parts  of  a  United  States  government  section  or  a  UuiteJ 
States  government  lot  must  be  surveyed  by  or  under  the  supervision  of  a 
registered  land  surveyor. 

(2)  Every  subdivision  of  land  after  June  30,  19'iJ,  shall  be  surveyed 
and  platted  in  conformance  with  this  act  by  or  under  the  supervision  of  a 
registered  land  surveyor.  Subdivision  plats  shall  be  prepared  and  filed  in 
accordance  with  this  act  and  regulations  adopted  pursuant  thereto.  Afl 
division  of  sections  into  aliquot  parts  and  retracement  of  lines  must  con- 
form to  United  States  bureau  of  land  management  instructions,  and  ail 
public  land  survey  corners  shall  be  filed  in  accordance  with  the  Corner 
Recordation  Act  of  Montana  (sections  67-2001  through  67-2019).  Engineer- 
ing plans,  specifications,  and  reports  required  in  connection  with  publi'.' 
improvements  and  other  elements  of  the  subdivision  required  by  the  gov- 
erning body  shall  be  prepared  and  filed  by  a  registered  engineer  or  a 
registered  land  surveyor  as  their  respective  licensing  laws  allow  in  accord- 
ance with  this  act  and  regulations  adopted  pursuant  thereto. 

(3)  The  county  clerk  and  recorder  of  any  county  shall  not  record 
any  instrument  which  purports  to  transfer  title  to  or  possession  of  a  parcel 
or  tract  of  land  which  is  required  to  be  surveyed  by  this  act  unless  the 
required  certificate  of  survey  or  subdivision  plat  has  been  filed  with  tl:.- 
clerk  and  recorder  and  the  instrument  of  transfer  describes  the  parcel 
or  tract  by  reference  to  the  filed  certificate  or  plat. 

(4)  Instruments  of  transfer  of  land  which  is  acquired  for  state 
highways  may  refer  by  parcel  and  project  number  to  state  highway  plain 
which  have  been  recorded  in  compliance  with  section  32-2113,  and  arc  ex- 
empted from  the  surveying  and  platting  requirements  of  this  act;  provided. 
however,  that  if  such  parcels  arc  not  shown  on  highway  plans  of  record, 
instruments  of  transfer  of  such  parcels  shall  be  accompanied  by  and  refor 
to  appropriate  certificates  of  survey  and  plats  when  presented  for  record- 
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(5)  The  provisions  of  this  act  shall  not  apply  to  the  division  of  state- 
owned  land  unless  the  division  creates  a  second  or  subsequent  parcel  from 

•      »  single  tract  for  sale,  rent  or  lease  for  residential  purposes  after  July  1, 
1974. 

(6)  Unless  the  method  of  disposition  is  adopted  for  the  purpose  of 
evading  this  act,  the  following  divisions  of  land  are  not  subdivisions  under 
this  act  but  are  subject  to  the  surveying  requirements  of  this  section  for 
Jivisions  of  land  not  amounting  to  subdivisions. 

(a)  Divisions  made  for  the  purpose  of  relocating  common  boundary 
lines  between  adjoining  properties. 

(b)  Divisions  made  for  the  purpose  of  a  gift  or  sale  to  any  member 
■      of  the  landowner's  immediate  family. 

(c)  Divisions  made  by  sale  or  agreement  to  buy  and  sell  where  the 
parties  to  the  transaction  enter  a  covenant  running  with  the  land  and 

i      revocable  only  by  mutual  consent  of  the  governing  body  and  the  property 
'      owner  that   the   divided   land   will   be   used   exclusively   for   agricultural 
purposes.  Any  change  in  use  of  the  land  for  anything  other  than  agricul- 
tural purposes  subjects  the  division  to  the  provisions  of  this  chapter. 

(d)  A  single  division  of  a  parcel  when  the  transaction  is  an  occasional 
sale. 

(7)  Subdivisions  created  by  rent  or  lease  arc  exempt  from  the  sur- 
veying and  filing  requirements  of  this  act  but  must  be  submitted  for  re- 
view and  approved  by  the  governing  body  before  portions  thereof  may  be 
rented  or  leased. 

(8)  Unless  the  method  of  disposition  is  adopted  for  the  purpose  of 
evading  this  act,  the  requirements  of  this  act  shall  not  apply  to  any  divi- 
sion of  land : 

(a)  which  is  created  by  order  of  any  court  of  record  in  this  state  or 
by  operation  of  law,  or  which,  in  the  absence  of  agreement  between  the 
parties  to  the  sale,  could  be  created  by  an  order  of  any  court  in  this  state 
pursuant  to  the  law  of  eminent  domain  (sections  93-9901  through  93-992G) ; 

(b)  which  is  created  by  a  lien,  mortgage,  or  trust  indenture; 

(c)  which  creates  an  interest  in  oil,  gas,  minerals,  or  water  which  is 
now  or  hereafter  severed  from  the  surface  ownership  of  real  property; 

(d)  which  creates  cemetery  lots; 

(e)  which  is  created  by  the  reservation  of  a  life  estate ; 

(f)  Which  is  created  by  lease  or  rental  for  farming  and  agricultural 
purposes. 

(9)  The  sale,  rent,  lease,  or  other  conveyance  of  ono  or  more  parts 
of  a  building,  structure,  or  other  improvement  situated  on  one  or  more 
parcels  of  land  is  not  a  division  of  land,  as  that  term  is  defined  in  this  act, 
and  is  not  subject  to  the  requirements  of  this  act. 

(10)  The  department  of  intergovernmental  relations  shall,  in  con- 
formance with  the  Montana  Administrative  Procedure  Act  (sections  82- 
4201,  through  82-1225),  prescribe  uniform  standards  for  monumentation 
and  for  the  form,,  accuracy,  and  descriptive  content  of  records  of  survey. 
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(11)     It  sliall  be  the  responsibility  of  the  governing  body  to  require  the 
replacement  of  all  monuments  removed  in  the  course  of  construction. 
History:   Amd.  Sec.  2,  Ch.  334,  L.  1974. 

11-3SC3.  Enforcement  by  governmental  subdivisions — adoption  of  rejn- 
lations — public  hearirg.  (1)  The  governing  body  of  every  county,  city, 
and  town  sliall,  before  July  1,  1974,  adopt  and  provide  for  the  enforcement 
and  administration  of  subdivision  regulations  reasonably  providing  for  tli*- 
orderly  development  of  their  jurisdictional  areas;  for  the  co-ordination  iif 
roads  within  subdivided  land  with  other  roads,  both  existing  and  planned: 
for  the  dedication  of  land  for  roadways  and  for  public  utility  casements; 
for  the  improvement  of  roads;  for  the  provision  of  adequate  open  spaces 
for  travel,  light,  air  and  recreation;  for  the  provision  of  adequate  trans, 
portation,  water,  drainage,  and  sanitary  facilities;  for  the  avoidance  or 
minimization  of  congestion;  and  for  the  avoidance  of  subdivision  \rhi>-li 
would  involve  unnecessary  environmental  degradation;  and  the  avoid- 
ance of  danger  or  injury  to  health,  safety,  or  welfare  by  reason  of  natural 
hazard  or  the  lack  of  water,  drainage,  access,  transportation  or  other  public 
services  or  would  necessitate  an  excessive  expenditure  of  public  funds  for 
the  supply  of  such  services. 

Prior  to  adopting  or  amending  subdivision  regulations  pursuant  to  this 
act,  the  governing  body  shall  submit  the  proposed  regulations  or  amend- 
ments to  the  division  of  planning  and 'economic  development  of  the  de- 
partment of  intergovernmental  relations  for  review. 

Before  the  governing  'body  adopts  subdivision  regulations  pursuant  to 
this  section  it  shall  hold  a  public  hearing  thereon  and  shall  give  public 
notice  of  its  intent  to  adopt  such  regulations  and  of  the  public  hearing  by 
publication  of  notice  of  the  time  and  place  of  the  hearing  in  a  newspaper 
of  general  circulation  in  the  county  not  less  than  fifteen  (13)  nor  more 
than  thirty  (30)  days  prior  to  the  dale  of  the  hearing. 

(2)  Not  later  than  December  31,  1973,  the  department  of  intergov- 
ernmental relations,  through  its  division  of  planning,  shall,  in  conformance 
with  the  Montana  Administrative  Procedure  Act  (sections  82-1201  through 
82-4225),  prescribe  reasonable  minimum  requirements  for  subdivision  regu- 
lations adopted  pursuant  to  this  act.  The  minimum  requirements  shall  in- 
clude detailed  criteria  for  the  content  of  the  environmental  assessment 
required  by  this  act.  The  department  shall  provide  for  the  review  of  pre- 
liminary plats  by  those  agencies  of  state  and  local  government  and 
affected  public  utilities  having  a  substantial  interest  in  a  proposed  sub- 
division; provided,  however,  that  such  agency  or  utility  review  shall  not 
delay  the  governing  body's  action  on  the  plat  beyond  the  time  limit  speci- 
fied herein,  and  the  failure  of  any  agency  to  complete  a  review  of  a  plat 
shall  not  be  a  basis  for  rejection  of  the  plat  by  the  governing  body. 

(3)  In,  prescribing  the  minimum  contents  of  the  subdivision  regula- 
tions, the  department  of  intergovernmental  relations,  through  its  division 
of  planning,  shall  require  the  submission  by  the  subdivider  to  the  govern- 
ing body  of  an  environmental  assessment. 

(3.1)  When  a  subdivision  is  proposed  in  an  area  for  which  a  master 


plan  lias  been  adopted  pursuant  to  sections  11-3S01  through  11-3S5G  and 
the  proposed  subdivision  will  bo  in  compliance  with  the  plan  or  when  the 
subdivision  will  contain  fewer  than  ten  (10}  parcels  and  less  than  twenty 
(20)  acres,  a  planning  board  established  pursuant  to  sections  11-3S01 
through  11-3550'  and  having  jurisdiction  over  the  area  involved  may  exempt 
the  subdivider  from  the  completion  of  all  or  any  portion  of  the  environ- 
mental assessment.  "When  such  an  exemption  is  granted,  the  planning 
loard  shall  prepare  and  certify  a  written  statement  of  the  reasons  for  2974  Sn 
granting  the  exemption.  A  copy  of  this  statement  shall  accompany  the  pre-  "I-S.MEiJl 

iiminary  plat  of  the  subdivision  when  it  is  submitted  for  review.  Where  no 
properly  established  planning  board  having  jurisdiction  exists,  the  govern- 
ing body  may  grant  exemptions  as  specified  in  this  paragraph. 

(4)     Where  required  the  environmental  assessment  shall  accompany  the 
preliminary  plat  and  shall  include : 

(a)  a  description  of  every  body  or  stream  of  surface  water  as  may  be 
affected  by  the  proposed  subdivision,  together  with  available  ground  water 
information,  and  a  description  of  the  topography,  vegetation  and  wildlife 
use  within  the  area  of  the  proposed  snbdivision; 

(b)  maps  and  tables  showing  soil  types  in  the  several  parts  of  the 
proposed  subdivision,  and  their  suitability  for  any  proposed  developments  in 

those  several  parts;  2973    SUPFLT.MSN'p 

(c)  a  community  impact  report  containing  a  statement  of  anticipated 
needs  of  the  proposed  subdivision  for  local  services,  including  education 
and  busing,  roads  and  maintenance,  water,  sewage,  and  solid  waste  facili- 

'  ties,  and  fire  and  police  protection: 

(d)  such  additional  relevant  and  reasonable  information  as  may  be  re- 
quired by  the  department  through  its  division  of  planning. 

(5)  Local  subdivision  regulations  shall  include  procedures  for  the 
summary  review  and  approval  of  subdivision  plats  containing  live  (5)  or 
fewer  parcels  where  proper  access  to  all  lots  is  provided,  where  no  land 

in  the  subdivision  will  be  dedicated  to  public  use  for  parks  or  playgrounds. 2974    SUPPLS-MEi'lT 
and  which  have  been  approved  by  the  department  of  health  and  environ- 
mental   sciences    where    such    approval    is    required    by    sections    69-5001 
through  GD-5005;  provided  that  reasonable  local  regulations  may  contain 
additional  requirements  for  summary  approval. 

(6)  Subdivision  regulations  may  authorize  the  governing  body  to  grant 
variances  from  the  regulations  when  strict  compliance  will  result  in  undue 
hardship  and  when  it  is  not  essential  to  the  public  welfare.  Any  variance 
granted  pursuant  to  this  subsection  must  be  based  on  specific  variance 
criteria  contained  in  the  subdivision  regulations. 

(7)  Local  regulations  may  provide  that  in  lieu  of  the  completion  of 
the  construction  of  any  public  improvements  prior  to  the  approval  of  a 

final  plat,  the  governing  body  shall  require  a  bond  or  other  reasonable  2973    SUPPr  ~-r 
security,  in  an  amount  and  with  surety  and  conditions  satisfactory  to  it.  a^ENT 

providing  for  and  securing  the  construction  and  installation  of  such  im- 
provements within  a  period  specified  by  the  governing  body  and  expressed 
in  the  bonds  or  other  security. 


(8)  In  the  event  that  any  governing  body  has  not  adopted  subdivision 
regulations  by  July  1,  1074,  which  meet  or  exceed  the  prescribed  minimum 
requirements,  the  department  shall,  through  its  division  of  planning,  no 
later  than  January  1,  1073,  promulgate  reasonable  regulations  to  be  en- 
forced by  the  governing  body.  If  at  any  time  thereafter  the  governing 
body  adopts  its  own  subdivision  regulations,  these  shall  supersede  those 
promulgated  by  the  department  but  shall  be  no  less  stringent. 

History:  Amd.  Sec.  3,  Ch.  334,  L.  1974.  1974   SUPPLSi-lEwE 

11-3SG4.  Dedications  of  portions  of  subdivisions  to  the  public — cash 
donations  in  lieu  of  dedications — waivers.  (1)  A  plat  of  a  residential 
subdivision  shall  show  that  one-ninth  (1/9)  of  the  combined  area  of  lots 
five  (5)  acres  or  less  in  size  and  one-twelfth  (1/12)  of  the  combined  area 
of  lots  greater  than  five  (5)  acres  in  size,  exclusive  of  all  other  dedications, 
is  forever  dedicated  to  the  public  for  parks  or  playgrounds.  No  dedication 
may  be  required  for  the  combined  area  of  those  lots  in  the  subdivision 
which  are  larger  than  ten  (10)  acres  exclusive  of  all  other  dedications. 
The  governing  body,  in  consultation  with  the  planning  board  having 
jurisdiction,  may  determine  suitable  locations  for  such  parks  and  play- 
grounds. 

(2)  "Where,  because  of  size,  topography,  shape,  location,  or  other  cir- 
cumstances, the  dedication  of  land  for  parks  or  playgrounds  is  undesirable, 

the  governing  body  may,  for  good  cause  shown,  make  an  order  to  be  <.::. 
dorscd  and  certified  on" the  plat  accepting  a  cash  donation  in  lieu  of  t-.. 
dedication  of  land  and  equal  to  the  fair  market  value  of  the  amount  ; 
land  that  would  have  been  dedicated.  For  the  purpose  of  this  section,  t! 
fair  market  value  is  the  value  of  the  unsubdivided,  unimproved  land.  Su  •. 
cash  donation  shall  be  paid  into  the  park  fund  to  be  used  for  the  purcha- 
of  additional  lands  or  for  the  initial  development  of  parks  and  playground,. 

(3)  If  the  proposed  plat  provides  for  a  planned  unit  development  with 
land  permanently  set  aside  for  park  and  recreational  uses  sufficient  to 
meet  the  needs  of  the  persons  who  will  ultimately  reside  therein,  the 
governing  body  may  issue  an  order  waiving  land  dedication  and  'cash  dona- 
tion requirements.  1973    SUPPLE? iSflT 

(4)  If  a  tract  of  land  is  being  developed  under  single  ownership  as  a 
part  of  an  overall  plan,  and  part  of  the  tract  has  been  subdivided  and  suffi- 
cient park  lands  have  been  dedicated  to  the  public  from  the  area  that  has 
been  subdivided  to  meet  the  requirements  of  this  section  for  the  entire 
tract  being  developed,  the  governing  body  shall  issue  an  order  waiving  the 
land  dedication  and  cash  donation  requirements  for  the  subsequently  platted 
area. 


(5)  The  local  governing  body  may  waive  dedication  and  cash  donatio': 
requirements  where  all  of  the  parcels  in  a  subdivision  are  five  (5)  acres  <c 
more  in  size  and  where  the  subdividcr  enters  a  covenant  to  run  with 
the  land  and  revocable  only  by  mutual  consent  of  the  governing  body  an.; 
the  property  owner  that  the  parcels  in  the  subdivision  will  never  be  sub- 
divided into  parcels  of  less  than  five  (5)  acres  and  that  all  parcels  in  the 
subdivision  will  be  used  for  single  family  dwellings.  2974    SUPPLEV^'"' 

(C)  The  governing  body  may  waive  dedication  and  cash  donation 
requirements  when  the  subdividcr  agrees  to  create  a  property  owners 
association  for"thc  proposed  subdivision  and  to  deed  to  the  association  lan«i 
to  be  held  in  perpetuity  for  use  as  paries  or  playgrounds.  The  area  of  land 
to  be  deeded  to  the  association  shall  equal  the  amount  that  would  other- 
wise have  been  dedicated  to  public  use. 

(7)  'Die  governing  body  may  waive  dedication  and  cash  donation 
requirements  for  subdivision  to  be  created  by  rent  or  lease  where  the 
subdividcr  agrees  to  develop  parks  or  playgrounds  within  the  subdivision 
for  the  eoiiunon  use  of  the  residents  of  the  subdivision.  The  area  of  land 
to  be  reserved  for  this  purpose  shall  equal  the  amount  that  would  other- 
wise have  been  dedicated  to  the  public. 

History:  Amd.  Sec.  4,  Ch.  334,  L.  1974. 


11-3865.  Required  abstract  or  title  insurance — certification  by  city  or 
county  attorney.  (1)  The  subdivider  shall  submit  with  the  final  plat  a 
certificate  of  a  licensed  title  abstracter  showing  the  names  of  the  owners 
of  record  of  the  land  to  be  subdivided  and  the  names  of  lien  holders  or 
claimants  of  record  against  the  land  and  the  written  consent  to  the  sub- 
division by  the  owners  of  the  land,  if  other  than  the  subdivider,  and  any 
lien  holders  or  claimants  of  record  against  the  land. 

(2)  The  governing  body  may  provide  for  the  review  of  the  abstract 
or  certificate  of  title  of  the  land  in  question  by  the  county  attorney  where 
the  land  lies  in  an  unincorporated  area  or  by  the  city  or  town  attorney 
when  the  land  lies  within  the  limits  of  a  city  or  town. 

History:  Amd.  Sec.  5,  Ch.  334,  L.  1974.  .1974    SUPPLEMENT 

11-3S6G.  Submission  of  subdivision  plat  to  governing  body — notice — 
hearing — approval — disapproval.  (1)  Except  where  a  plat  is  eligible  for 
summary  approval  the  subdivider  shall  present  to  the  governing  body,  or 
the  agent  or  agency  designated  thereby,  the  preliminary  plat  of  the  pro- 
posed subdivision  lor  local  review.  When  the  proposed  subdivision  lies 
within  the  boundaries  of  an  incorporated  city  or  town,  the  preliminary 
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dat  shall  be  submitted  to  and  approved  by  the  city  or  town  governing 
[ody.  When  the  proposed  subdivision  is  situated  entirely  in  an  unincor- 
porated area  the  preliminary  plat  shall  be  submitted  to  and  approved  by 
•!he  governing  body  of  the  county;  however,  if  the  proposed  subdivision 
les  within  one  (1)  mile  of  a  third  class  city  or  town  or  within  two  (2) 
siiles  of  a  second  class  city  or  within  three  (3)  miles  of  a  first  class  city  the 
conuty  governing  body  shall  submit  the  preliminary  plat  to  the  city  or 
town  governing  body  or  its  designated  agent  for  review  and  comment.  If 
the  proposed  subdivision  lies  partly  within  an  incorporated  city  or  town, 
the  proposed  plat  thereof  must  be  submitted  to  and  approved  by  both  the 
Jty  or  town  aud  the  county  governing  bodies.  This  section  docs  not  limit 
the  authority  of  certain  municipalities  to  regulate  subdivisions  beyond 
:heir  corporate  limits  pursuant  to  section  11-3305. 

(2)  The  governing  body  shall  approve,  conditionally  approve,  or  re- 
ject the  preliminary  plat  within  sixty  (GO)  days  of  its  presentation  unless 
the  subdivider  consents  to  an  extension  of  the  review  period.  The  pre- 
liminary plat  shall  show  all  pertinent  features  of  the  proposed  subdivision 
and  all  proposed  improvements.  The  governing  body  or  its  designated 
agent  or  agency  shall  review  the  preliminary  plat  to  determine  whether  it 
conforms  to  the  local  master  plan  if  one  has  been  adopted  pursuant  to 
sections  11-3S01  through  11-3S56  to  the  provisions  of  this  act,  and  to  rules 
and  regulations  prescribed  or  adopted  pursuant  to  this  act. 

(3)  The  governing  body  or  its  authorized  \gcnt  or  agency  shall  hold 
a  public  hearing  on  the  preliminary  plat  and  shall  consider  all  relevant 
evidence  relating  to  the  public  health,  safety  and  welfare,  including  the 
environmental  assessment,  to  determine  whether  the  plat  should  be  ap- 
proved, conditionally  approved,  or  disapproved  by  the  governing  body. 
Notice  of  such  hearing  shall  be  given  by  publication  in  a  newspaper  of 
general  circulation  in  the  county  not  less  than  fifteen  (15)  days  prior  to 
the  date  of  the  hearing.  The  subdivider  and  each  property  owucr  of  record 
immediately  adjoining  the  land  included  in  the  plat  shall  also  be  notified 
of  the  hearing  by  registered  mail  not  less  than  fifteen  (15)  days  prior  to 
the  date  of  the  hearing.  When  a  hearing  is  held  by  an  agent  or  agency 
designated  by  the  governing  body,  the  agent  or  agency  shall  act  in  an 
advisory  capacity  and  recommend  to  the  governing  body  the  approval, 
conditional  approval,  or  disapproval  of  the  plat.  This  recommendation 
must  be  submitted  to  the  governing  body  in  writing  not  later  than  ten 
(10)  days  after  the  public  hearing.  If  the  governing  body  rejects  or  condi- 
tionally approves  the  preliminary  plat,  it  shall  forward  one  (1)  copy  of  the 
plat  to  the  subdivider  accompanied  by  a  letter  over  the  appropriate  signa- 
ture stating  the  reason  for  rejection  or  enumerating  the  conditions  which 
must  be  met  to  assure  approval  of  the  final  plat. 

(4)  Upon  approving  or  conditionally  approving  a  preliminary  plat, 
the  governing*  body  shall  provide  the  subdivider  with  a  dated  and  signed 
statement  of  approval.  This  approval  shall  be  iu  force  for  not  more  than 
one  (1)  calendar  year;  at  the  end  of  this  period  the  governing  body  may, 
at.thc  request  of  the  subdivider,  extend  its  approval  for  no  more  than  one 
(1)  calendar  year. 

History:  Amd.  Sec.  C,  Ch.  334,  L.  1974. 


11-3867.    Filing:  of  subdivision  plat  with  county  recorder— review  -« 
final  subdivision  plats  and  certificates  of  survey  by  examining  land  ;•;• 
veyor.     (1)     The  governing  body  may  require  that  final  subdivision  p.. 
and  certificates  of  survey  be  reviewed  for  errors  and  omissions  in  .• 
culation  or  drafting  by  an  examining  land  surveyor  before  recording  v. 
the  county  clerk  and  recorder.  When  the  survey  data  shown  on  the  |. 
or  certificate  of  survey  meet  the  conditions  set  forth  by  or  pursuant  ■ 
this  act,  the  examining  land  surveyor  shall  so  certify   in   a  printed,  •  • 
stamped  certificate  on  the  plat  or  certificate  of  survey;  such  certifier- 
shall  be  signed  by  him.  .1974    SUPPLEMENT 

No  land  surveyor  shall  act  as  an  examining  land  surveyor  in  regard  • 
a  plat  or  certificate  of  survey  iu  which  he  has  a  financial  or  persoi..-. 
interest. 

(2)  The  governing  body  shall  examine  every  final  subdivision  plat  a: 
shall  approve  it  when,  and  only  when,  it  conforms  to  the  conditions  •  ■ 
approval  set  forth  on  the  preliminary  plat  and  to  the  terms  of  this  act  a: 
regulations  adopted  pursuant  thereto.  The  clerk  and  recorder  of  the  counv. 
shall  refuse  to  accept  any  plat  for  record  that  fails  to  have  such  approv... 

in  proper  form.  i 

(3)  Every  final  subdivision  plat  must  be  filed  for  record  with  t!- 
county  clerk  and  recorder  before  title  to  the  subdivided  land  can  be  so!'; 
or  transferred  in  any  manner  or  offered  for  sale  or  transfer.  If  illcL';:! 
transfers  or  offers  of  any  mauner  are  made,  the  county  attorney  slui!! 
commence  action  to  enjoin  further  sales,  transfers,  or  offers  of  sale  or 
transfer  and  compel  compliance  with  all  provisions  of  this  act.  The  en-*, 
of  such  action  shall  be  imposed  against  the  person  transferring  or  offering 

to  transfer  the  property.  j 

History :  Amd.  Sec.  7,  Ch.  334,  L.  1974.  ' 

11-3868.  Fees.  The  governing  body  may  establish  reasonable  fees 
to  be  paid  by  the  subdivider  to  defray  the.  expense  of  reviewing  subdivi- 
sion plats.  1973    SUPPLEUENT 

History:     En.  Sec.  10,  Ch.  500,  L.  1973.  A 


11-38G9.     Covenants  run  with  the  land.     All   covenants  slinll   be   con- 
sidered to  run  with  the  land,  whether  marked  or  noted  on  the  subdivision 
pint   or  contained    in    a   separate    instrument    recorded    with    the   plat. 
History:     En.  Sec.  11,  Cli.  500,  L.  1973. 

11-3S70.  Vacation  of  plat— easements  of  utilities.  {])  Any  plat  pre- 
pared  and  recorded  as  herein  provided  may  be  vacated  cither  in  whole  or 
in  part  as  provided  by  sections  11-2601  and  1 1-280-J.  and  upon  such  vacation 
the  title  to  the  streets  and  alleys  of  such  vacated  portions  to  the  center 
thereof  shall  revert  to  the  owners  of  the  properties  within  the  platted  area 
adjacent  to  such  vacated  portions;  provided  however,  that  when  any  pole 
line,  pipeline,  or  any  other  public  or  private  facility  that  is  located 
in  a  vacated  street  or  alley  at  the  time  of  the  reversion  of  the  title  thereto, 
the  owner  of  said  public  or  private  utility  facility  shall  have  an  casement 
over  the  vacated  land  to  continue  the  operation  and  maintenance  of  the 
public  utility  facility.  IN3yv3riddnS    V-Ol 

(2)  All  plats,  certificates  of  survey,  and  other  title  records  recorded 

after  June  30,  1973.  and  prior  to  the  effective  date  of  this  act  in  accord-  ■ 

ancc  with  the  Jaw  in  force  at  the  time  of  recording,  and  all  plats,  ecru::-     ^  /- 
catcs  of  survey,  and  other  title  records  recorded  prior  to  July  1,   19.-.    /,-- 
and  which  have  not  been  subsequently  vacated  are  hereby  validated,  i:«»'- 
withstanding  irregularities,  and  have  the  same  legal  status  as  plats  record- 
ed under  the  provisions  of  this  act.  : 

(3)  The  recording  of  any  plat  made  in  compliant'!'  with  the  provisions 
of  this  act  shall  serve  to  establish  the  identity  of  all  Ian. Is  shown  on  and 
being  a  part  of  such  plat.  Where  lands  are  conveyed  by  reference  to  a 
plat,  the  plat  itself  or  any  copy  of  the  plat  properly  certified  by  the  county 
clerk  and  recorder  as  being  a  true  copy  thereof,  shall  be  regarded  as  in- 
corporated into  the  instrument  of  conveyance  and  shall   be  received  ill  cvi-  ,     ' 

dencc  in  all  courts  of  this  state.                                      1973    SUPPLE**  ^NT  *  ■ 

History:     En.  Sec.  12,  CU.  500,  L.  1073.  


(4)  This  act  shall  not  be  applicable  to  deeds,  contracts,  leases,  or  otncr 
conveyances  executed  prior  to  the  effective  date  of  this  act.  Any  instru- 
ment affecting  real  property  which  was  executed  prior  to  July  1,  1?":;- 
shall  be  deemed  to  be  valid  notwithstanding  any  failure  to  comply  wit" 
platting  or  subdividing  requirements  in  eft'ect  prior  to  July  1,  1973,  am: 
shall  have  the  same  force  and  effect  as  instruments  complying  with  swh 
platting  and  subdividing  requirements.  2.S7C-    SUPPLS'iiiiM' 

History:  Amd.  Sec.  8,  Ch.  334,  L.  1974.  » 

11  3871     Donations  or  grants  to  public  considered  a  grant  to  donee. 
Every  donation  or  grant  to  the  public  or  to  any  person,  society  or  corpora- 
tion, marked  or  noted  on  a  plat  is  to  be  considered  a  grant  to  the  donee. 
History:     En,  Sec.  13,  Ch.  500,  L.  1973.  -^74    SUPPLEMENT 

11-3872  Certificate  of  survey— when  required— contents— form.  (1) 
Within  one  hundred  eighty  (ISO}  days  of  the  completion  of  a  survey  Un- 
registered land  surveyor  responsible  for  the  survey,  whether  he  is  private \y 
or  publicly  employed,  shall  prepare  and  file  for  record  a  certificate  ot  sunej 
in  the  county  in  which  the  survey  was  made  if  the  survey  : 

(a)  provides  material  evidence  not  appearing  on  any  map  filed  with  tin- 
county  clerk  and  recorder  or  contained  in  the  records  of  the  Luted  States 
bureau  of  land  management; 

(b)  reveals  a  material  discrepancy  in  such  map; 


11-3873  CITIES  AND  TOWNS 

(c)  discloses  evidence  to  suggest  alternate  locations  of  lines  or  points; 

(d)  establishes  one  or  more  lines  not  shown  on  a  recorded  map  the 
positions  of  which  are  not  ascertainable  from  an  inspection  of  such  map 
without  trigonometric  calculations. 

(2)  A  certificate  of  survey  will  not  be  required  for  any  survey  which  is 
made  by  the  United  States  bureau  of  land  management  or  which  is  pre- 
liminary or  which  will  become  part  of  a  subdivision  plat  being  prepared 
for  recording  under  the  provisions  of  this  act. 

(3)  Certificates  of  survey  shall  be  legibly  drawn,  printed,  or  repro- 
duced by  a  process  guaranteeing  a  permanent  record  and  shall  conform 
to  monumentation  and  surveying  requirements  promulgated  under  this 
act. 

History:     Eii.  Sec.  14,  Ch.  500,  L.  1973. 

11-3873.  Index  of  plats  to  be  kept  by  county  clerk  and  recorder.  The 
county  clerk  and  recorder  shall  maintain  an  index  of  all  recorded  subdivi- 
sion plats  and  certificates  of  survey.  This  index  shall  list  plats  and  certifi- 
cates of  survey  by  the  quarter  section,  section,  township,  and  range  in 
whicli  the  platted  or  surveyed  land  lies  and  shall  list  the  recording  or 
filing  numbers  of  all  plats  depicting  lands  lying  within  each  quarter  sec- 
tion. Each  quarter  section  list  shall  be  definitive  to  the  exclusion  of  all 
other  quarter  sections.  The  index  shall  also  list  the  names  of  all  subdivision 
plats  in  alphabetical  order  and  the  place  where  filed. 
History:     En.  Sec.  15,  Ch.  500,  E.  1973. 

11-3874.  Correction  of  survey — at  governing  body's  expense.  When  a 
recorded  plat  does  not  definitely  show  the  location  or  size  of  lots  or  blocks, 
or  the  location  or  widtli  of  any  street  or  alley,' the  governing  hod}'  may  at 
its  own  expense  cause  a  new  and  correct  survey  and  plat  to  be  made  and 
recorded  in  the  office  of  the  county  clerk.  The  corrected  plat  must,  to  the 
extent  possible,  follow  the  plan  of  the  original  survey  and  plat.  The  sur- 
veyor making  the  resurvey  shall  endorse  the  corrected  plat  referring  to  tiie 
original  plat  and  noting  the  defect  existing  therein  and  the  corrections 
made. 
History:     En.  Sec.  16,  Ch.  500,  L.  1973. 

11-3875.  Administration  of  oaths  by  registered  land  surveyor.  Every 
registered  land  surveyor  may  administer  and  certify  oaths: 

(1)  when  it  becomes  necessary  to  take  testimony  for  the  identification 
of  old  corners  or  re-establishment  of  lost  or  obliterated  corners; 

(2)  when  a  corner  or  monument  is  found  in  a  deteriorating  condition 
und  it  is  desirable  that  evidence  concerning  it  be  perpetuated; 

(3)  when  the  importance  of  the  survey  makes  it  desirable  to  administer 
an  oath  to  his  assistants  for  the  faithful  performance  of  their  duty. 

A  record  of  oaths  shall  be  preserved  as  part  of  the  field  notes  of  the 
survey,  and  noted  on  the  certificate  of  survey  filed  under  this  section. 
History:     En.  Sec.  17,  Ch.  500.  L.  1973. 

11-3876.  Violation — misdemeanor.  Any  person  who  violates  any  provi- 
sion of  this  act  or  any  local  regulations  adopted  pursuant  thereto  shall  be 
guilty  of  a  misdemeanor  and  punishable   by  a   fine  of  not   less   than  one 
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hundred  dollars  ($100)  or  more  than  five  hundred  dollars  ($")0(M  or  by  im- 
prisonment in  a  county  jail  for  not  more  than  three  (•>)  months,  or  by  both 
fine  and  imprisonment.  Each  sale,  lease  or  transfer,  or  offer  for  sale,  lease, 
or  transfer  of  each  separate  parcel  of  land  in  violation  of  any  provision 
of  this  act  or  any  local  regulation  adopted  pursuant  thereto  shall  be  deemed 
a  separate  and  distinct  offense. 

History:     En.  Sec.  18,  Ch.  500,  L.  1973.      the   application   of   the  provision   to  other 

persons  or  circumstances  is   not  affected.." 
Separability  Clause 

Section   111  of   Ch.  500,  Laws  1073   read  Repealing  Clause 

"If  any  provision  of  this  act  or  its  iippli-  Section  20   of  Ch.  500,  Laws  1973  read 

cation   to   any   person   or   circumstances   is  "Sections    11-OUl    through    1I-G1U,    11-3S43 

held  invalid,  the  remainder  of  the  act  or  through     11-3S4S,     and     11-3S31,     R.  C.  M. 

■    .  1947,  are  repealed." 


CHAPTER  47 
ZONING  DISTRICTS 

Section   10-4701.  Purpose-  of  net — powers  of  county  commissioners. 

16-4702.  Recommendations  by  city-couuty  planning  board. 

16-4703.  Establishment    of    districts — regulations    for    land    use — scope— uni- 
formity. 

16-4704.  Purposes  of  regulations — factors  considered. 

16-4705.  Procedure  for  adoption  of  rc^ul.-uioas  and  boundaries. 

1C-470C.  Board  of  adjustment — exceptions  to  regulations — procedure — appeals. 

1C-4707.  Penalty  for  violations — enforcement  proceedings. 

16-4705.  Enforcement  officers — location  and  conformance  permits. 

10-4709.  Continuation   of   existing  \ises. 

16-4710.  Natural  resources  protc-ted. 

16-4711.  Interim  zoning  map  or  regulation'. »i  oyi     glippi  '•*V'",NT 

16-4701.  Purpose  of  act — -powers  of  county  commissioners.  For  the 
purpose  of  promoting  the  health,  safety,  morals  and  general  welfare  of 
the  people  in  cities  and  towns  and  counties  whose  governing  bodies  have 
adopted  a  comprehensive  development  plan  for  jurisdictional  areas  pur- 
suant to  Title  11,  chapter  33.  the  board  of  county  commissioners  in  such 
counties  are  authorized  to  adopt  zoning  regulations  for  all  or  parts  of 
such  jurisdictional  areas  in  accordance  with  the  provisions  of  this  act. 

History:     En.  Sec.  1,  Ch.  216,  L.  1963.        tion  11-3854  was  repealed  bv  Sec.  12,  Ch. 

„     ,     _„  246  and  Sec.  20,  Ch.  247,  Laws  1903. 

Compilers  Note 

Sections    11-3S09,    11-3S41,    11-3849,    11-  Collateral  References 

3S50,  included  in  the  reference  to  Title  11,  CounticsC=47. 

chapter  3S  in   thi3  section,   wore   repealed  20  C.J.S.  Counties  §81. 

by   Sec.   8,   Ch.   271,   Laws    1959:    sections  58  Am.  Jur.  947,  Zoning  §  14  et  scq. 
11-3S32,  11-3835  to  11-3S:',9,  11-3S5C  to  11- 

3838   were   repealed   by   Sec.   20,   Ch.   217,  Law  Review 

Laws   19C3;   section    li-3S.}2   w.-.s   repealed  Reefer,  "City-County  Planning  in  Mon- 

bv  Sec.  12,  Ch.  246,  Laws  1903;  and  sec-  tana— Its  Status  and  Prospects,"  25  Mont. 

L.  Rev.  185,  (Spring  1901). 

'  16-4702.  Recommendations  by  county  planning  board  and  city-county 
planning  board.  The  board  of  county  •commissioners  shall  require  the 
couuty  planning  board  and  the  city-county  planning  board  to  recommend 
boundaries  and  appropriate  regulations  for  the  various  zoning  districts. 
The  county  planning  board  and  the  city-county  planning  board  shall  make 
written  reports  of  their  recommendations  to  the  board  of  county  com- 
missioners, but  such  recommendations  shall  be  advisory  only.  This  section 
shall  apply  to  either  the  county  planning  board  or  the  city-county  plan- 
ning board  where  only  one  of  these  planning  boards  lias  been  established. 

History:  En.  Sec  2,  Ch.  246,  L.  1903;  second  sentences;  deleted  "to  act  as  a 
Und.  Sec.  17,  Ch.  273,  L.  1971.  zoning     commission"-    beforo     "to     recom- 

mend" in  the  first  sentence;  added  the  last 

Amendments  sentence;    and    made    minor    changes    in 

The   1971    amendment   inserted   "county       phraseology, 
planning  board  and  the"  in  the  first  and  1973     SUPPLEMENT 

16-4703.  Establishment  of  districts — regulations  for  land  use — scope 
• — uniformity.  (1)  Within  the  unincorporated  portions  of  a  jurisdictional 
area  which  has  been  established  under  provisions  of  section  11-3330  or 
section  11-3S30.2,  the  board  of  county  commissioners  may  by  resolution 
establish  zoning  districts  and  zoning  regulations  for  all  or  parts  of  the 
jurisdictional  area. 


(2)  Within  some  such  zoning  districts  it  shall  he  lawful  and  within 
others  it  shall  be  unlawful  to  erect,  construct,  alter  or  maintain  certain 
buildings,  or  to  carry  on  certain  trades,  industries  or  callings. 

(3)  Within  each  district  the  height  and  bull;  of  future  buildings  and 
the  area  of  the  yards,  courts  and  other  open  spaces  and  the  future  uses 
of  the  land  or  buildings  shall  be  limited  and  future  building  setback  lines 
shall  be  established. 

(4)  All  such  regulations  shall  be  uniform  for  each  class  or  kind  of 
buildings  throughout  a  district,  but  the  regulations  in  one  (1)  district 
may  difi'cr  from  those  in  other  districts.  .    -.qr-,,    snpr-T  rMVNT 

History:     En.  Sec.  3,  Ch.  246,  L.  1963.      colleges,  universities  anutuc  fixe,  -o  ALR 

2d  G53. 

Collateral  References  Validity  of  zoning  regulations  proliibit- 

CountiesC=47.  *nE   residential    u3e    in   industrial    district. 

20  C.J.S.  Counties  SSI.  3S  ALU  2d  1141. 

Validity  of  ironing  regulations  with   re- 
Zoning  regulations  as  affecting  churches.      spect  to  uncertainty  and  ir.dcfinitcncss  of 
138  ALK  12S7  and  74  ALU  2d  377.  district  boundary  lines.  30  ALU  2d  7G6. 

Constitutionality  of  zoning  based  on  sizo  Spot  zoning.  51  ALU  2d  203. 

of  commercial  or  industrial  enterprises  or  Applicability    of    zoning    regulations    to 

units.  7  ALU  2d  10l>7.  governmental    projects    or    activities.    61 

Validity  of  building  height  regulations.      ALE  2d  970. 
8  ALR  2d  903.  Access   to   industrial,  or  business   prcm- 

Zoning  regulations  in  respect  of  intoxi-      iscs    over    premises    differently    zoned.    63 
eating  liquors.  9  ALR  2d  877.  ALR  2d  1410. 

Zoning,  change  in  ownership  of  noncon-  Zoning  regulations  as  to  gasoline  filling 

forming  business  or  use  as  affecting  right      stations.  75  ALR  2d  108. 
to  continuance  thereof.  9  ALR  2d  lu39.  Zoning  regulations   as   to  shopping  ccn- 

Validity  of   zoning  ordinance   requiring      tcrs.  70  ALU  2d  1172. 
consent  of  neighboring  property  owners  to  Validity    of    zoning    ordinance    limiting 

permit  or  sanction  sneciiied   uses  for  con-      use   of   land   near  or   surrounding   airport, 
■truction  of  buildings.  21  ALR  2d  531.  77  ALR  2d  1362. 

Zoning  regulations  as  applied  to  schools, 

16-4704.  Purposes  of  regulations — factors  considered.  The  zoning  reg- 
ulations shall  be  made  in  accordance  with  a  comprehensive  development 
plan,  and  shall  be  designed  to  lessen  congestion  in  the  streets;  to  secure 
safety  from  fire,  panic,  and  other  dangers;  to  promote  health  and  general 
welfare;  to  provide  adequate  light  and  air;  to  prevent  the  overcrowding 
of  land;  to  avoid  undue  concentration  of  population;  to  facilitate  the  ade- 
quate provision  of  transportation,  water,  sewerage,  schools,  parks,  and 
other  public  requirements.  Such  zoning  regulations  shall  be  made  with 
reasonable  consideration,  among  other  things,  to  the  character  of  the 
district  and  its  peculiar  suitability  for  particular  uses,  and  with  a  view  to 
conserving  the  value  of  buildings  and  encouraging  the  most  appropriate 
use  of  land  throughout  such  jurisdictional  area,  and  the  zonintr  regula- 
tions shall,  as  nearly  as  possible,  be  made  compatible  with  the  zoning 
ordinances  of  the  municipality  within  the  jurisdictional  area. 
History:     En.  Sec.  4,  Ch.  246,  L.  1963. 


16-4705.  Procedure  for  adoption  of  regulations  and  boundaries.  The 
board  of  county  commissioners  shall  observe  the  following  procedures  in 
the  establishment  or  revision  of  boundaries  for  zoning  districts  and  in 
the  adoption  or  amendment  of  zoning  regulations: 

(1)  Notice  of  a  public  hearing  on  the  proposed  zoning  district  bound- 
aries and  of  regulations  for  the  zoning  district  shall  be  published  once  a 
week  for  two  (2)  weeks  in  a  newspaper  of  general  circulation  within 
the  county.  The  notice  shall  state: 

(a)  the  boundaries  of  the  proposed  district; 

(b)  the  general  character  of  the  proposed  zoning  regulations; 

(c)  the  time  and  place  of  the  public  hearing; 

(d)  that  the  proposed  zoning  regulations  are  on  file  for  public  in- 
spection at  the  office  of  the  county  clerk  and  recorder. 

(2)  At  the  public  hearing  the  board  of  county  commissioners  shall 
give  the  public  an  opportunity  to  be  heard  regarding  the  proposed  zoning 
district  and  regulations. 

(3)  After  the  public  hearing  the  board  of  county  commissioners  shall 
review  the  proposals  of  the  planning  board  and  shall  make  such  revisions 
or  amendments  as  it  may  deem  proper. 

(4)  The  board  of  county  commissioners  may  pass  a  resolution  of 
intention  to  create  a  zoning  district  and  to  adopt  zoning  regulatious  for 
the  district. 

(5)  The  board  of  county  commissioners  shall  publish  notice  of  pas- 
sage of  the  resolution  of  intention  once  a  week  for  two  (2)  weeks  in  a 
newspaper   of   general    circulation    within    the   county.    The    notice   shall 
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•   (a)     the  boundaries  of  the  proposed  district; 

(b)  the  general  character  of  the  proposed  zoning  regulations; 

(c)  that  the  proposed  zoning  regulations  are  on  file  for  public  in- 
spection at  the  office  of  the  county  clerk  and  recorder; 

■  (d)  that  for  thirty  (30)  days  after  first  publication  of  this  notice 
the  board  of  county  commissioners  will  receive  written  protests  to  the 
creation  of  the  zoning  district  or  to  the  zoning  regulations  from  persons 
owning  real  property  within  the  district  whose  names  appear  on  the 
last  completed  assessment  roll  of  the  county. 

(6)  Within  thirty  (30)  days  after  the  expiration  of  the  protest 
period  the  board  of  county  commissioners  may  in  its  discretion  adopt 
the  resolution  creating  the  zoning  district  and/or  establishing  the  zoning 
regulations  for  the  district;  but  if  forty  (40)  percent  of  the  freeholders 
.within  such  district  whose  names  appear  on  tiie  last  completed  assess- 
ment roll  shall  have  protested  the  establishment  of  the  district  or  adop- 
tion of  the  regulations,  the  board  of  county  commissioners  shall  not  adopt 

the   resolution   and   no   further  zoning   resolution   shall   be   proposed   for 
the  district  for  a  period  of  one  (1)  year. 

.»^7U^'97-,C-T5\n?;  2i6t  L-  19C3:       ty    "»»«»!«««■•   after   "the    board"    in 
«nd.  Sec.  19.  Oh.  273.  L.  1971.  seve„  places;  ami  made  minor  changes  in 

Amendments  punctuation. 

The  197!  amendment  inserted  "or  conn-  *973    SUPPLEMENT 
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.of  adjustment  may,  in  appropriate  cases,  and  subject  to  appropriate  con- 
ditions and  safeguards,  make  special  exceptions  to  the  terms  of  the 
zoning  resolution  in  harmony  with  its  general  purposes  and  intent  and  in 
accordance  with  the  general  or  specific  rules  of  this  act. 

(1)  The  board  of  adjustment  shall  consist  of  five  (5)  members,  each 
to  be  appointed  for  a  term  of  two  (2)  years,  and  removable  for  cause  by 
the  board  of  county  commissioners  upon  written  charges  and  after  public 
hearing.  Vacancies  shall  be  filled  for  the  unexpired  term  of  any  member 
whose  term  becomes  vacant.  The  board  of  county  commissioners  may 
designate  the  same  persons  to  act  as  members  of  the  board  of  adjustment 
for  unincorporated  portions  of  the  jurisdictional  area  as  may  be  appointed 
by  the  municipality  within  the  jurisdictional  area  under  provisions  of 
section  11-2707. 

(2)  The  board  of  adjustment  shall  adopt  rules  in  accordance  with 
the  provisions  of  any  resolution  adopted  pursuant  to  this  act.  Meetings 
of  the  board  of  adjustment  shall  be  held  at  the  call  of  the  chairman  and 
at  such  times  as  the  board  may  determine.  Such  chairman,  or  in  his  ab- 
sence the  acting  chairman,  may  administer  oaths  and  compel  the  attend- 
ance of  witnesses.  All  meetings  of  the  board  shall  be  open  to  the  public. 
The  board  shall  keep  minutes  of  its  proceedings,  showing  the  vote  of  each 
member  upon  each  question,  or  if  absent  or  failing  to  vote,  indicating  such 
fact,  and  shall  keep  record;;  of  its  examinations  air''  other  official  actions, 
all  of  which  shall  he  immediately  filed  in  the  office  of  the  board  and  shall 
be  a  public  record. 

(3)  Appeals  to  the  board  of  adjustment  may  be  taken  by  any  person 
aggrieved  or  by  any  officer,  department,  board,  or  bureau  of  the  colinty 
affected  by  any  decision  of  the  administrative  officer.  Such  appeal  shall 
be  taken  within  a  reasonable  time,  as  provided  by  the  rules  of  the  board, 
by  filing  with  the  officer  from  whom  the  appeal  is  taken  and  with  the 
board  of  adjustment  a  notice  of  appeal  specifying  the  grounds  thereof. 
The  officer  from  whom  the  appeal  is  taken  shall  forthwith  transmit  to 
the  board  all  papers  constituting  the  record  upon  which  the  action  appealed 
was  taken. 

(4)  An  appeal  stays  all  proceedings  in  furtherance  of  the  action  ap- 
pealed from,  unless  the  officer  from  whom  the  appeal  is  taken  certifies 
to  the  board  of  adjustment  after  the  notice  of  appeal  shall  have  been 
filed  with  him  that  by  reason  of  facts  stated  in  the  certificate  a  stay 
would,  in  his  opinion,  cause  imminent  peril  to  life  or  property.  In  such 
case,  proceedings  shall  not  be  stayed  other  than  by  a  restraining  order 
which  may  be  granted  by  the  board  of  adjustment  or  by  a  court  of  record 
on  application  on  notice  to  the  officer  from  whom  the  appeal  is  taken  and 
on  due  cause  shown. 

The  board  of  adjustment  shall  fix  a  reasonable  time  for  the  hearing 
of  the  appeal,  give  public  notice  thereof,  as  well  as  due  notice  to  the 
parties  in  interest,  and  decide  the  same  within  a  reasonable  time.  Upon 
the  hearing  any  party  may  appear  in  person  or  by  his  attorney. 

(5)  'The  board  of  adjustment  shall  have  the  following  powers: 

To  hear  and  decide  appeals  where  it  is  alleged  there  is  error  in  any 
order,  requirement,  decision,  or  determination  made  by  an  administrative 
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official  in  the  enforcement  of  this  act  or  of  any  resolution  adopted  pursuant 
thereto. 

To  hear  and  decide  special  exceptions  to  the  terras  of  the  zoning  reso- 
lution upon  which  said  board  is  required  to  pass  under  such  resolution. 

To  authorize  upon  appeal  in  specific  cases  such  variance  from  the 
terms  of  the  resolution  as  will  not  be  contrary  to  the  public  interest  and 
where,  owing  to  special  conditions,  a  literal  enforcement  of  the  provisions 
of  the  resolution  will  result  in  unnecessary  hardship,  and  so  that  the 
spirit  of  the  resolution  shall  be  observed  and  substantial  justice  done. 

(6)  In  exercising  the  above-mentioned  powers,  the  board  of  adjust- 
ment may,  in  conformity  with  the  provisions  of  this  act,  reverse  or  affirm, 
wholly  or  partly,  or  modify  the  order,  requirement,  decision,  or  determina- 
tion appealed  from  and  may  make  such  order,  requirement,  decision,  or  de- 
termination as  ought  to  be  made,  and  to  that  end  shall  have  all  the 
powers  of  the  officer  from  whom  the  appeal  is  taken. 

(7)  The  concurring  vote  of  three  (3)  members  of  the  board  shall  be 
necessary  to  reverse  any  order,  requirement,  decision,  or  determination 
of  any  sucli  administrative  official,  or  to  decide  in  favor  of  the  applicant 
on  any  matter  upon  which  it  is  .-equired  to  pass  under  any  such  resolution, 
or  to  effect  any  variation  in  such  resolution. 

(8)  Any  person  or  persons,  jointly  or  severally,  aggrieved  by  any 
decision  of  the  board  of  adjustment,  or  any  taxpayer,  or  any  officer,  de- 
partment, board,  or  bureau  of  the  county,  may  present  to  a  court  of  record 
a  petition,  duly  verified,  setting  forth  that  such  decision  is  illegal,  in  whole 
or  in  part,  specifying  the  grounds  of  the  illegality.  Such  petition  shall 
be  presented  to  the  court  within  thirty  (30)  days  after  the  filing  of  the 
decision  in  the  office  of  the  board. 

(9)  Upon  presentation  of  such  petition  the  court  may  allow  a  writ 
of  certiorari  directed  to  the  board  of  adjustment  to  review  such  decision 
of  the  board  of  adjustment  and  shall  prescribe  therein  the  time  within 
which  a  return  thereto  must  be  made  and  served  upon  the  relator's  at- 
torney, which  shall  not  be  less  than  ten  (10)  days  and  may  be  extended 
by  the  court.  The  allowance  of  the  writ  shall  not  stay  proceedings  upon 
the  decision  appealed  from,  but  the  court  may,  upon  application,  on  notice 
to  the  board  and  on  due  cause  shown,  grant  a  restraining  order. 

(10)  The  board  of  adjustment  shall  not  be  required  to  return  the 
original  papers  acted  upon  by  it,  but  it  shall  be  sufficient  to  return  certi- 
fied or  sworu  copies  thereof  or  of  such  portions  thereof  as  may  be  called 
for  by  such  writ.  The  return  shall  coucisely  set  forth  such  other  facts  as 
may  be  pertinent  and  material  to  show  the  grounds  of  the  decision  ap- 
pealed from  and  shall  be  verified. 

(11)  If,  upon  the  hearing,  it  shall  appear  to  the  court  that  testimony 
"is  necessary  for  the  proper  disposition  of  the  matter,  the  court  may  take 
evidence  or  appoint  a  referee  to  take  such  evidence  as  it  ma}'  duvet  and 
report  the  .same  to  the  court  with  his  findings  of  fact  and  conclusions  of 
law,  which  shall  constitute  a  part  of  the  proceedings  upon  which  the 
determination   of   the   court   shall   be   made.   The   court   may   reverse   or 
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affirm,  wholly   or  partly,  or  may  modify   the  decision   Drought   up   for 

review. 

(12)     Costs  shall  not  he   allowed  against  the  board  unless  it   shall 

appear  to  the  court  that  it  acted  with  gross  negligence,  or  in  bad  faith, 

or  with  malice  in  making  the  decision  appealed  from. 

History:     En.  Sec.  6,  Ch.  240,  L.  1963.  20  C.J.S.  Counties  S§  81,  95. 

58  Am.  Jur.  1045,  Zoning,  S  104. 
Collateral  References  °    s 

CountiesC=>47,  53. 

16-4707.  Penalty  for  violations — enforcement  proceedings.  A  viola- 
tion of  this  act  or  any  resolution  adopted  pursuant  thereto  is  hereby 
declared  to  be  a  misdemeanor  and  shall  be  punishable  by  a  fine  not 
exceeding  five  hundred  dollars  ($500)  or  imprisonment  in  the  county  jail 
not  exceeding  six  (6)  mouths,  or  both. 

In  case  any  building  or  structure  is  erected,  constructed,  reconstructed, 
altered,  repaired,  converted  or  maintained,  or  any  building,  structure  or 
land  is  used  in  violation  of  this  act,  or  of  any  resolution  made  under  au- 
thority conferred  hereby,  the  proper  authorities  of  the  county,  in  addition 
to  other  remedies,  may  institute  any  appropriate  action  or  proceedings  to 
prevent  such  unlawful  erection,  construction,  reconstruction,  alteration, 
repair,  conversion,  maintenance,  or  use,  to  restrain,  correct,  or  abate  such 
violation,  to  prevent  the  occupancy  of  such  building,  structure,  or  land,  or 
to  prevent  any  illegal  act,  conduct,  business,  or  use  in  or  about  such 
premises. 

History:     En.  Sec.  7,  Ch.  246,  L.  1063.        tion  as  affecting  or  creating  liability  for 

injuries  or  death.  31  ALU  2d  1460. 
Collateral  References 

Violation  of  zoning  ordinance' or  regula- 

16-4708.  Enforcement  officers  —  location  and  conformance  permits. 
The  board  of  county  commissioners  may  appoint  enforcing  officers  to 
supervise  and  enforce  the  provisions  of  the  zoning  resolutions,  and  may 
provide  for  the  issuance  of  location  or  conformance  permits  and  may 
collect  a  fee  for  each  such  permit,  and  the  proceeds  of  such  fees  shall  be 
deposited  in  the  general  fund  of  the  county. 
History:     En.  Sec.  8,  Ch.  246,  L.  1063. 

16-4700.     Continuation  of  existing  uses.    Any  lawful  use  which  is  made 
of  land  or  buildings  at  the  time  any  zoning  resolution  is  adopted  by  the 
board  of  county  commissioners  may  be  continued,  although  such  use  does 
not  conform  to  the  provisions  of  such  resolution. 
History:     En.  Sec.  0,  Ch.  246,  L.  1063. 

16-4710.    Natural  resources  protected.    No  resolution,  rule  or  regula- 
tion adopted  pursuant  to  the  provisions  of  this  act  shall  prevent  the  com- 
plete use,  development  or  recovery  of  any  mineral,  forest,  or  agricultural 
resources  by  the  owner  thereof. 
History:     En.  8cc.  10,  Ch.  246,  L.  10C3. 


1973  SUPPLEMENT 


16-4711.  Interim  zoning  map  or  regulation.  If  a  county  is  conducting, 
or  in  good  faith  intends  to  conduct  studies  within  a  reasonable  time,  or 
has  held  or  is  holding  a  hearing  for  the  purpose  of  considering  a  master 
plan  or  zoning  regulations  or  an  amendment,  extension,  or  addition  to  either 
pursuant  to  this  chapter,  the  board  of  county  commissioners  in  order  to 
promote  the  public  health,  safety,  morals,  and  general  welfare  may  adopt 
as  an  emergency  measure  a  temporary  interim  zoning  map  or  temporary 
interim  zoning  regulation,  the  purpose  of  which  shall  be  to  classify  and 
regulate  uses  and  related  matters  as  constitutes  the  emergency.  Such 
interim  resolution  shall  be  limited  to  one  (1)  year  from  the  date  it  be- 
comes effective.  The  board  of  county  commissioners  may  extend  such 
interim  resolution  for  one  (1)  year,  but  not  more  than  one  (1)  such 
extension  may  be  made.  . 

History:     En.    16-4711    by   Sec.   20,   Ch.  all   valid    parts    that    are    severable    from 

273,  L.  1971.  the  invalid  part  remain  in  effect.    If  part 

-of  this  act  is  invalid  in  one  or  more  of  its 

.Separability  Clause  applications,  tho  part  remains  in  effect  in 

Section  21   of  Ch.  273,  Laws  K'71  read  all 'valid   applications   that   are   severable 

"It  is  the  intent  of  the  legislative  assem-  from  the  invalid  applications." 
bly  that  if  a  part  of  this  act  is  invalid, 
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BUILDING  REGULATIONS—  ZONING  COMMISSION 

Section    11-2701.  Building  restrictions  by  cities  rind  towns  authorized. 

11-2702.  Districts  for  effecting  building  restrictions. 

H-2703.  l*ur;>os.'s  of  act. 

11-2704.  Mc( iiod  of  procedure. 

11-2703.  Changes. 

11-2706.  Zoning  commission. 

11-2707.  Board  of  adjustment. 

11-270S.  Enforcement  and  remedies. 

11-2709.  Conllict  with  other  laws. 

11-2710.  Repealed. 

Section 

11-2702.     Districts  for  effecting  building  restrictions.  1973     SUPPLEMENT 

"  11-2702.1.  Community  residential  facility — denned. 

11-2702.2.  Foster,    boarding    homes,    community    residential    facilities    considered    resi- 
dential. 
11-2705.    Change*. 
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11-2701.  (5003.1)  Building  restrictions  by  cities  and  towns  author- 
ized. For  the  purpose  of  promoting  health,  safety,  morals,  or  the  general 
•welfare  of  the  community,  the  city  or  town  council,  or  other  legislative 
body  of  cities  and  incorporated  towns  is  hereby  empowered  to  regulate 
and  restrict  t'ae  height,  number  of  stories,  and  size  of  buildings  and  oth- 
er structures,  the  percentage  of  lot  that  may  be  occupied,  the  size  of  yards, 
courts,  and  other  open  spaces,  the  density  of  population,  and  the  location 
and  use  of  buildings,  structures  and  land  for  trade,  industry,  residence, 
or  other  purposes. 


History:     En.  Sec.  1,  Ch.  136,  L.  1929. 

Cross-Reference 

City-county  planning  boards,  sec.  11- 
3601  et  acq. 

Constitutionality 

This  act,  authorizing  the  creation  of 
zoning  ordinances  in  cities  and  towns  and 
the  appointment  of  a  hoard  of  adjustment, 
as  well  as  such  an  ordinance  involved  in 
the  case  at  bar,  is  free  from  constitutional 
objections.  Freeman  v.  Board  of  Adjust- 
ment, City  of  Great  Falls,  97  M  342,  347, 
34  P  2d  534. 

State  May  Delegate  Pouce  Power  to 
Municipality 

The  state,  in  which  the  police  power  is 
lodged,  may  by  act  of  the  legislature  dele- 
gate such  power  to  a  muncipality  for  the 
purpose  of  enacting  zoning  ordinances,  as 
it  did  in  this  state  bv  enacting  chapter 
136,  Laws  of  1929  (11-2701  to  11-2700). 
Freeman  v.  Board  of  Adjustment,  Citv  of 
Great  Falls,  07  M  342,  347,  34  P  2d  '534. 

Collateral  References 
Municipal  CorporationsC=G01  (1). 
62   C.J.S.   Municipal    Corporations    §  226 
(1)  et  seq. 

13  Am.  Jur.  2d  266,  Buildings,  §  2  et  seq. 

Constitutionality  of  city  or  town  plan- 
ning statutes  or  ordinances.  12  ALB  679; 
also  23  ALU  314;  44  ALU  1377  nnd  53 
ALB  1222. 

Public  regulation  of  gasoline  filling  sta- 
tions. IS  ABB  101;  20  ALB  450;  31ALB 
507;  42  ALR  078;  49  ABB  767;  55  ALB 
256;  79  ALB  913  and  90  ALB  1337. 

Zoning:  Creation  by  statute  or  ordi- 
nance of  restricted  residence  districts  with- 
in municipality  from  which  business  build- 
ings arc  excluded.  10  ALU  13W;  3.1  ABU 
2«7;  3$  ALU  1106;  4:i  ALU  OOS;  51  ABB 
1030;  SO  ALU  r,.V.)  and  1.17  A  BR  1117. 

Constitutionality  of  statute  or  ordinanco 


limiting  height  of  buildings.   34   ALR  46 
and  8  ALB  2d  9C3. 

Zoning  regulations  with  respect  to  ga- 
rages. 40  ALR  351;  55  ALR  374  and  84 
ALR  1150. 

Injunction  as  a  remedy  for  violation  of 
zoning  ordinance.  54  ALR  366  and  129 
ALB  8S5. 

"What  enterprise  or  activity  is  permis- 
sible in  business  zone.  12S  ALR  1214. 

Suburban  zoning  regulations.  131  ALR 
1055. 

Attack  upon  validity  of  zoning  statute 
or  ordinance  as  affected  by  provisions  for 
variation,  permit,  etc.  136  ALR  137S. 

Building  restrictions,  by  covenant  or  con- 
dition in  deed  or  by  zoning  regulation, 
as  applied  to  religious  groups.  148  ALR 
367. 

Construction  and  application  of  provi- 
sion of  zoning  ordinance  which  permits 
use  for  accessory  or  incidental  purposes. 
150  ALR  491. 

Zoning  regulations  in  relation  to  ceme- 
teries. 151  ALB  742. 

Badio  equipment  as  within  zoning  ordi- 
nance or  restrictive  covenant.  155  ALR 
1134.  ( 

Construction  and  application  of  provi- 
sions of  zoning  regulations  respecting  per- 
missible use,  where  lot  or  parcel  is  divided 
by  zone  boundary  linos.  159  ALB  854. 

Zoning  regulations  as  affecting  airports 
and  airport  sites.  lOf  ABB  1232. 

Validitv  of  building  height  regulations. 
8  ALB  2d"  903. 

Zoning  regulations  in  respect  of  intoxi- 
cating liquors.  9  ABB  2d  S77. 

Validitv  and  effect  of  "spot  zoning."  51 
ABB  2d  203. 

Zoning:  Changes,  repairs,  or  replace- 
ments in  continuation  of  nonconforming 
use.  87  ALB  2d  4. 

Construction  and  application  of  terms 
"agricultural,"  ••farm."  "funning,"  or  the 
like  in  zoning  regulations.  97  ALU  2d   702. 

Const  ruction  and   application    of   zoning 
regulations    in    connection    with    bomb    or 
fallout  .shelters.  7  ALB  3d  1443. 
» 


Prohibiting  or  regulating  removal  or  ex-  Meaning  of  the  term  "garage"  as  used 

nloitntion   of   oil   and   gas,   minerals,   soil,  in   zoning   regulation.   11   ALR   3d   1187. 

or  other  natural  products  within  municipal  Purchaser  of  real  property  as  precluded 

limits.  10  ALR  3d  1-^(3.  from   attacking  validity  of   zoning   rcgula- 

Application     of    zoning    regulations    to  tions  existing  at  the  time  of  the  purchase 

automatic   vending  machines.   11   ALR  3d  nml   affecting   the   purchased   property.   17 

1004.  ALR  3d  743. 

11-2702.  (5305.2)  Districts  for  effecting  building;  restiictions.  (1) 
For  any  or  all  of  said  purposes  the  local  city-  or  town  council  or  other 
legislative  body  may  divide  the  municipality  into  districts  of  such  number, 
shape,  and  area  as  may  be  deemed  best  suited  to  carry  out  the  purposes 
of  this  act;  and  within  such  districts  it  may  regulate  and  restrict  the 
erection,  construction,  reconstruction,  alteration,  repair,  or  use  of  build- 
ings, structures,  or  land.  All  such  regulations  shall  be  uniform  for  each 
class  or  kind  of  buildings  throughout  each  district,  but  the  regulations  in 
one  district  may  differ  from  those  in  other  districts.  1973    SUPPLE 

(2)  The  local  city  or  town  council,  or  other  legislative  body  which 
has  adopted  a  master  plan  pursuant  to  Title  11,  chapter  3S  may  extend 
the  application  of  its  zoning  or  subdivision  regulations  or  both  beyond  its 
limits  in  any  direction,  but  not  in  a  county  which  has  adopted  such 
regulations  within  the  contemplated  area ; '  provided  that  a  city  of  the 
first  class  as  defined  in  section  11-201  of  this  code  may  not  extend  the 
application  of  its  zoning  or  subdivision  regulations  or  both  more  than 
three  (3)  miles  beyond  its  limits,  a  city  of  the  second  class  may  not  so 
extend  more  than  two  (2)  miles  beyond  ;rs  limits,  and  a  city  or  town  of 
the  third  class  may  no*,  so   extend   more   than   one    (1)   mile  beyond   its 


limits.  Provided,  further,  that  where  two  or  more  noncontiguous  cities 
have  boundaries  so  near  to  one  another  as  to  create  an  area  of  potential 
conflict  in  the  event  that  all  cities  concerned  should  exercise  the  full 
powers  conferred  by  this  section,  then  the  extension  of  zoning  or  sub- 
division regulations  or  both  by  these  cities  shall  terminate  at  a  boundary 
line  agreed  upon  by  the  cities  so  concerned.  Auy  city  or  town  council 
or  other  legislative  body,  may  thereafter  enforce  such  regulations  in  the 
area  to  the  same  extent  as  if  such  property  were  situated  within  its 
corporate  limits,  until  the  county  board  adopts  a  master  plan  pursuant  to 
Title  11,  chapter  3S  and  accompanying  zoning  or  subdivision  resolutions 
or  both  which  include  the  area.  As  a  prerequisite  to  the  exercise  of  this 
power,  a  city-county  planning  board  whose  jurisdictional  area  includes 
the  area  to  be  regulated  must  be  formed  or  an  existing  city  planning 
board  must  be  increased  to  include  two  (2)  representatives  from  the  un- 
incorporated area  which  is  to  be  affected.  These  representatives  shall  be 
appointed  by  the  board  of  county  commissioners.  Such  representation, 
however,  shall  cease  when  the  county  board  adopts  a  master  plan  pur- 
suant to  Title  11,  chapter  3S  and  accompanying  zoning  or  subdivision 
resolutions  or  botli  which  include  the  area. 

A  city  or  town,  which  has  as  its  plan  of  government  the  commis- 
sion-manager plan,  shall  be  excluded  from  the  provision  of  section  11-2702 
(2)  which  defines  extraterritorial  authority  to  review  proposed  subdivi- 
sions. 

The  1973  amendment  insl9e^3"aSIj9PrjEMENT 
county  planning  board  whose  jurisdictional 
area  includes  the  area  to  be  regulated 
must  be  formed  or''  in  the  fourth  sentence 
of  subsection  (2);  and  inserted  "existing" 
before  "city  planning  board"  in  the  same 


History:  En.  Sec.  2,  Ch.  136.  L.  1029; 
*md.  Sec.  1,  Ch.  273,  L.  1071;  amd.  Sec.  1, 
Ch.  354,  L.  1973. 


Amendments 

The  1971  amendment  designated  the 
former  language  as  subsection  (1)  and 
•dded  subsection(2). 

I 


■sentence. 
■"*     f 


11-2702.1.  Community  residential  facility — defined.  "Community  resi- 
dential facility"  means  (1)  a  group,  foster,  or  other  home  specifically  pro- 
vided as  a  place  of  residence  for  dcvclopincntally  disabled  or  handicapped 
persons  who  do  not  require  nursing  care,  or  (2)  a  district  youth  guidance 
home  established  pursuant  to  section  10-1103,  or  (3)  a  halfway  house 
operated  in  accordance  with  regulations  of  the  department  of  health  and 
environmental  sciences  for  the  rehabilitation  of  alcoholics  or  drug  depend- 
ent persons.  SUPPLEMENT? 

History:  Amd.  Sec.  1,  Ch.  12D,  L.  1974.  19/*    DU  i,ir 

11-2702.2.  Foster,  boarding  homes,  community  residential  facilities 
considered  residential.  A  foster  or  boarding  home  operated  under  the 
provision  of  sections  10-520  through  10  523,  or  community  residential 
facility  serving  eight  (S)  or  fewer  persons,  is  considered  a  residential 
use  of  property  for  purposes  of  zoning  if  the  home  provides  care  on  a 
twenty-four  (24)  hour  a  day  basis. 

The  homes  are  a  permitted  use  in  all  residential  zones,  including,  but 
not  limited  to,  residential  zones  for  single-family  dwellings.  Nothing  in 
this  paragraph  shall  be  construed  to  prohibit  a  city  or  county  from 
requiring  a  conditional  use  permit  in  order  to  maintain  a  home  pursuant 
to  the  provisions  of  this  paragraph ;  provided  such  home  is  licensed  by 
the  department  of  health  and  environmental  sciences  and  the  department 
of  social  and  rehabilitation  services.  Any  safety  or  sanitary  regulation  of 
the  department  or  any  other  agency  of  the  state  or  political  subdivision 
thereof  which  is  not  applicable  to  residential  occupancies  in  general  may 
not  be  applied  to  a  community  residential  facility  serving  eight  (8)  or 
fewer  persons.  ,1974    SI;  j\  !(>■'  '<■'/•  Y 

History:  Amd.  Sec.  2,  Ch.  129,  L.  1974. 


11-2703.  (5305.3)  Purposes  of  act.  Such  regulations  shall  be  made 
in  accordance  with  a  comprehensive  plan  and  designed  to  lessen  conges- 
tion in  the  streets;  to  secure  safety  from  fire,  panic,  and  other  clangers; 
to  promote  health  and  the  general  welfare;  to  provide  adequate  light  and 
air;  to  prevent  the  overcrowding  of  land;  to  avoid  undue  concentration  of 
population;  to  facilitate  the  adequate  provision  of  transportation,  water, 
sewerage,  schools,  parks,  and  other  public  requirements.  Such  regulations 
shall  be  made  with  reasonable  consideration,  among  other  things,  to  the 
character  of  the  district  and  its  peculiar  suitability  for  particular  uses, 
and  with  a  view  to  conserving  the  value  of  buildings  and  encouraging 
the  most  appropriate  use  of  land  throughout  such  municipality. 
History:     En.  Sec.  3,  Ch.  136,  L.  1929. 

11-2704.  (5305.4)  Method  of  procedure.  The  city  or  town  council,  or 
other  legislative  body  of  such  municipality  shall  provide  for  the  manner 
in  which  such  regulations  and  restrictions  and  the  boundaries  of  such  dis- 
tricts shall  be  determined,  established,  and  enforced,  and  from  time  to 
time  amended,  supplemented,  or  changed.  However,  no  such  regulation,  re- 
striction, or  boundary  shall  become  effective  until  after  a  public  hearing  in 
relation  thereto,  at  which  parties  in  interest  and  citizens  shall  have  an  op- 
portunity to  be  heard.  At  least  fifteen  «(15)  days  notice  of  the  time  and 
place  of  such  hearing  shall  be  published  in  an  official  paper,  or  a  paper 
of  general  circulation,  in  such  municipality. 
History:     En.  Sec.  4,  Ch.  136,  L.  1929.  References 

Olson    v.    City    Commission    of    City    of 
Helena,  14G  M  33C,  407  P  2d  374. 

11-2705.  (5305.5)  Changes.  Such  regulations,  restrictions,  and  bound- 
aries may  from  time  to  time  be  amended,  supplemented,  changed,  modified, 
or  repealed.  In  case,  however,  of  a  protest  against  such  change,  signed 
by  the  owners  of  twenty  per  centum  (20%)  or  more  either  of  the  area  of 
the  lots  included  in  such  proposed  change,  or'of  those  immediately  adjacent 
in  the  rear  thereof  extending  one  hundred  and  fifty  (150)  feet  therefrom, 
or  of  those  adjacent  on  either  side  thereof  within  the  same  block,  or  of 
those  directly  opposite  thereof  extending  one  hundred  and  fifty  (150)  feet 
from  the  street  frontage  of  such  opposite  lots,  such  amendment  shall  not 
become  effective  except  by  the  favorable  vote  of  three-fourths  (:>'t)  of 
all  the  members  of  the  city  or  town  council  or  legislative  body  of  such 
municipality.  The  provisions  of  the  previous  section  relative  to  public 
hearings  and  official  notice  shall  apply  equally  to  all  changes  or  amend- 
ments. 1973    SUPPLEMENT 

History:     En.  Sec.  5,  Ch.  136,  L.  1929;       those  adjacent   •   •   •   same   block"  before 
ami  Sec  1,  Ch.  161,  L.  1969.  "or  of   those   directly   opposite   •    #    *"   in 

.,.._,  toe  second  sentence. 

11-2706.  (5305.6)  Zoning  commission.  In  order  to  avail  itself  of  the 
powers  conferred  by  this  act,  the  city  or  town  council  or  other  legislative 
body,  shall  appoint  a  commission,  to  be  known  as  the  zoning  commission, 
to  recommend  the  boundaries  of  the  various  original  districts  and  appro- 
priate regulations  to  be  enforced  therein.  Such  commission  shall  make  a 
preliminary  report  and  hold  public  hearings  thereon  before  submitting  its 
final  report,  and  such  city  or  town  council  or  other  legislative  body  shall 
not  hold  its  public  hearings  or  take  action  until  it  has  received  the  final 
report  of  such  commission. 

History:     En.  Sec.  6,  Ch.  13G,  L.  1929.  Collateral  References 

—  .^  Municipal  Corpor.it inn.sC^GSl  (30). 

Crass-Refcrcnco  C2    CJiS    Municipal    Corporations   §227 

City-county     planning     boards,     11-3801       (1). 
etae%. 


11-2707.  (5305.7)  Board  of  adjustment.  Such  city  or  town  council 
or  other  legislative  body  may  provide  for  the  appointment  of  a  board  of 
adjustment,  and  in  the  regulations  and  restrictions  adopted  pursuant  to 
the  authority  of  this  act  may  provide  that  the  said  board  of  adjustment 
snay,  in  appropriate  cases,  and  subject  to  appropriate  conditions  and  safe- 
guards, make  special  exceptions  to  the  terms  of  the  ordinance  in  harmony 
with  its  general  purposes  and  intent  and  in  accordance  with  the  general  or 
specific  rules  therein  contained.  • 

(1)  The  board  of  adjustment  shall  consist  of  five  (5)  members,  each 
to  be  appointed  for  a  term  of  three  (3)  years  and  removable  for  cause  by 
the  appointing  authority  upon  written  charges  and  after  public  hearing. 
Vacancies  shall  be  filled  for  the  unexpired  term  of  any  member  whose  term 
becomes  vacant. 

(2)  The  board  shall  adopt  rules  in  accordance  with  the  provisions  of 
any  ordinance  adopted  pursuant  to  this  act.  Meetings  of  the  board  shall  be 
held  at  the  call  of  the  chairman  and  at  such  other  times  as  the  board  may 
detcrmiue.  Such  chairman,  or  in  his  absence  the  acting  chairman,  may 
administer  oaths  and  compel  the  attendance  of  witnesses.  All  meetings 
«£  the  board  shall  be  open  to  the  public.  The  board  shall  keep  minutes  of 
its  proceedings,  showing  the  vote  of  each  member  upon  each  question,  or 
if  absent  or  failing  to  vote,  indicating  such  fact,  and  shall  keep  records 
of  its  examinations  and  other  official  actions,  all  of  which  shall  be  imme- 
diately filed  in  the  office  of  the  board  and  shall  be  a  public  record. 
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(3)  Appeals  to  the  board  of  adjustment  may  be  taken  by  any  person 
aggrieved  or  by  any  officer,  department,  board,  or  bureau  of  the  munici- 
pality affected  by  any  decision  of  the  administrative  officer.  Such  appeal 
shall  be  taken  within  a  reasonable  time,  as  provided  by  the  rules  of  the 
board,  by  filing  with  the  officer  from  whom  the  appeal  is  taken  and  with 
the  board  of  adjustment  a  notice  of  appeal  specifying  the  grounds  thereof. 
The  officer  from  whom  the  appeal  is  taken  shall  forthwith  transmit  to  the 
board  all  papers  constituting  the  record  upon  which  the  action  ap- 
pealed was  taken. 

(4)  An  appeal  stays  all  proceedings  in  furtherance  of  the  action  ap- 
pealed from,  unless  the  officer  from  whom  the  appeal  is  taken  certifies  to 
the  board  of  adjustment  after  the  notice  of  appeal  shall  have  been  filed 
with  him  that  by  reason  of  facts  stated  in  the  certificate  a  stay  would,  in 
his  opinion,  cause  imminent  peril  to  life  or  property.  In  such  case  proceed- 
ings shall  not  be  stayed  otherwise  than  by  a  restraining  order  which  may 
be  granted  by  the  boa«d  of  adjustment  or  by  a  court  of  record  on  appli- 
cation on  notice  to  the  officer  from  whom  the  appeal  is  taken  and  on  due 
cause  shown. 

The  board  of  adjustment  shall  fix  a  reasonable  time  for  the  hearing 

ei<R  appeal,  give  public  notice  thereof,  as  well  as  due  notice  to  the  par- 
Jv  interest,  and  decide  the  same  within  a  reasonable  time.  Upon  the 
hearing  any  party  may  appear  in  person  or  by  attorney.  ' 

(5)  The  board  of  adjustment  shall  have  the  following  powers: 

To  hear  and  decide  appeals  where  it  is  alleged  there  is  error  in  any 
order,  requirement,  decision,  or  determination  made  by  an  administrative 
official  in  the  enforcement  of  this  act  or  of  any  ordinance  adopted  pursu- 
ant thereto. 

To  hear  and  decide  special  exceptions  to  the  terms  of  the  ordinance 
upon  which  such  board  is  required  to  pass  under  such  ordinance. 

To  authorize  upon  appeal  in  specific  cases  such  variance  from  the  terras 
of  the  ordinance  as  will  not  be  contrary  to  the  public  interest,  where 
owing  to  special  conditions,  a  literal  enforcement  of  the  provisions  of  the 
ordinance  will  result  in  unnecessary  hardship,  and  so  that  the  spirit  of  the 
ordinance  shall  be  observed  and  substantial  justice  done. 

(6)  In  exercising  the  above-mentioned  powers  such  board  may,  in 
conformity  witli  the  provisions  of  this  act,  reverse  or  affirm,  wholly  or 
partly,  or  modify  the  order,  requirement,  decision,  or  determination  ap- 
pealed from  and  may  make  such  order,  requirement,  decision,  or  deter- 
mination as  ought  to  be  made,  qjul  to  that  end  shall  have  all  the  powers 
of  the  officer  from  whom  the  appeal  is  taken. 

(7)  The  concurring  vote  of  four  (4)  members  of  the  board  shall  be 
necessary  to  reverse  any  order,  requirement,  decision,  or  determination  of 
any  such  administrative  official,  or  to  decide  in  favor  of  the  applicant  on 
any  matter  upon  which  it  is  required  to  pass  under  any  sucli  ordinance, 
or  to  effect  any  variation  in  such  ordinance. 

aj^8)     Any  person  or  persons,  jointly  or  severally,  aggrieved  by  any  dc- 
uii  of  the  board  of  adjustment,  or  any  taxpayer,  or  any  officer,  depart- 
ment, board,  or  bureau  of  the  municipality,  may  present  to  a  court  of 

903 


11-2707  CITIES  AND  TOWNS 

record  a  petition,  duly  verified,  setting  forth  that  such  decision  is  illegal, 

in  whole  or  in  part,  specifying;  the  grounds  of  the  illegality.  Such  petition 

6hall  be  presented  to  the  court  within  thirty  (30)  days  after  the  filing  of 
the  decision  in  the  office  of  the  board. 

(9)  Upon  the  presentation  of  such  petition  the  court  may  allow  a  writ 
of  certiorari  directed  to  the  board  of  adjustment  to  review  such  decision 
of  the  board  of  adjustment  and  shall  prescribe  therein  the  time  within 
which  a  return  thereto  must  be  made  and  served  upon  the  relator's  attor- 
ney, which  shall  not  be  less  than  ten  (10)  days  and  may  be  extended  by 
the  court.  The  allowance  of  the  writ  shall  not  stay  proceedings  upon  the 
decision  appealed  from,  but  the  court  may,  on  application,  on  notice  to  the 
board  and  on  due  cause  shown,  grant  a  restraining  order. 

(10)  The  board  of  adjustment  shall  not  be  required  to  return  the 
original  papers  acted  upon  by  it,  but  shall  be  sufficient  to  return  certified 
or  sworn  copies  thereof  or  of  such  portions  thereof  as  may  be  called  for  by 
such  writ.  The  return  shall  concisely  set  forth  such  other  facts  as  may  be 
pertinent  and  material  to  show  the  grounds  of  the  decision  appealed  from 
and  shall  be  verified. 

(11)  If,  upon  the  hearing,  it  shall  appear  to  the  court  that  testimony 
is  necessary  for  the  proper  disposition  of  the  matter,  it  may  take  evidence 
or  appoint  a  referee  to  take  sucli  evidence  as  it  may  direct  and  report  the 
same  to  the  court  with  his  findings  of  fact  and  conclusions  of  law,  which 
shall  constitute  a  part  of  the  proceedings  upon  which  the  determination  of 
the  court  shall  be  made.  The  court  may  reverse  or  affirm,  wholly  or  part- 
ly, or  may  modify  the  decision  brought  up  for  review. 

(12)  Costs  shall  not  be  allowed  against  the  board  unless  it  shall  ap- 
pear to  the  court  that  it  acted  with  gross  negligence,  or  in  bad  faith,  or 
with  malice  in  making  the  decision  appealed  from. 

History:     En.  Sec.  7,  Ch.  13C,  L.  1929.  man  v.  Board  of  Adjustment  of  City  of 

Great  Falls,  97  M  342,  3(i8,  34  P  2.1  ">34, 
Cross-Reference  distinguished  in  141  M  354,  308,  377  P 
Application  of  Montana  Rules  of  Civil  2d  758. 
Procedure  to  this  section,  sec  M.  R.  Civ.  Prior  to  the  enactment  of  a  city  zoning 
P.,  Rule  81  (a),  Table  A.  ordinance  a  grocery  store  had  been  con- 
ducted for  several  years  in  a  rented  build- 
Powers  of  Board  of  Adjustment  Broad,  i,lg  ];ltcr  incorporated  in  a  residential  dis- 
General  and  Discretionary  triet  under  the  ordinance;  after  its  enact- 
Contention  that  the  powers  of  the  board  ment  the  storekeeper  purchased  a  lot  in 
of  adjustment  (or  appeal)  created  by  this  the  same  block  and  but  a  short  distance 
act,  authorizing  the  enactment  of  zoning  from  the  location  of  the  store  and  eon- 
ordinances  in  cities  and  towns,  are  limited  traetcd  for  the  erection  of  a  structure 
to  slight  variations,  such  as  the  height  of  thereon  for  store  and  resilience  purposes 
a  building,  the  distance  it  mii^t  lie  from  and  asked  for  a  building  permit.  The  per- 
the  street,  etc.,  held  not  meritorious,  but  mit  being  refused  on  the  ground  that  the 
that  on  the  contrary  the  board,  an  admin-  location  was  in  a  residential  district,  he 
istrative  body  vested  with  geiiiT.nl  power  ap|>enlcd  to  the  board  of  adjustment  a|>- 
to  act  as  a  fact-finding  body  and  deter-  pointed  under  the  ordinance,  which  ordered 
mine  whether  in  any  specific,  rase  unusual  that  the 'permit  be  granted  because  denial 
hnrdship  might  result  from  an  enforcement  of  it  would  result  in  unnecessary  hard- 
of  the  strict  letter  of  the  ordinance,  pos-  ship.  Held,  on  appeal  by  the  former  land- 
scapes broad  and  general  powers  with  a  lord  of  petitioner  from  a  judgment  of 
considerable  latitude  lor  the  exercise  of  the  district  court  on  writ  or'  certiorari  af- 
the  discretion,  the  conferring  of  which  firming  the  action  of  the  board,  that  there 
powers  does  not  rolls! itutc  an  unlawful  wan  not  sullieient  substantial  evidence  to 
delegation    uf    legislative    authority.    Free-  warrant  u  finding  that  the   board  had   not 


Evidence  at  Hearing  .  .  ,. 

-..•„,     ,,,.        ,      . .  .      ..      .  abuse  of  discretion  oven  tKouph  board  did 

!?, «?   ™ M'tional  evidence  by  J,,trir?      not  present  any  additional  evidence.   Lain- 

If  in ?JiP  V    U0'"      "ari1    0t    aJj'J ■-■      br0i  v-  Bo:,rJ  of  Adjustment  of  City   of 
meat  i  denial  of  zoning  variance  was  -.at      Missoula,  103  M  20,  452  P  2d  393.  2.07Z    SUPPLEMENT 

9j.bm.j  its  discretion  in  making  t lie  order  Validity  and   construction  of   provisions 

attacked.  Freeman  v.  Board  of  Adjustment  of  zoning  statute  or  ordinance   respecting 

of  City  of  Great  Falls,  97  M  312,  :ii5S.  34  protest  or  petition  by  property  owners.  4 

p  ;.t  534,  distinguished  in  Ml  M  35  J,  30S,  ALR  2d  335. 

377  P  2d  75S.  Validity  of  zoning  ordinance  or  similar 

public     regulation     requiring     consent     of 

Collateral  References  neighboring  property  owners  to  permit  or 

Municipal  CorporationsC=G21  (39).  sanction  speeiried   uses  or   construction  of 

62  C.J.S.   Municipal    Corporations    §  227  buildings.  21  ALR  2d  551. 

li-2708.  (5305.S)  Enforcement  and  remedies.  The  city  or  town 
council,  or  other  legislative  body,  may  provide  by  ordinance  for  the  en- 
forcement of  this  act  and  of  any  regulation  or  ordinance  made  thereun- 
der. A  violation  of  this  act,  or  of  such  ordinance  or  regulation  is  hereby 
declared  to  be  a  misdemeanor  and  such  city  or  town  council  or  other 
legislative  body  may  provide  for  the  punishment  thereof  by  fine  or  im- 
prisonment or  both.  It  is  also  empowered  to  provide  civil  penalties  for  such 
violation. 

In  case  any  building  or  structure  is  erected,  constructed,  recon- 
structed, altered,  repaired,  converted  or  maintained,  or  any  building, 
structure,  or  land  is  used  in  violation  of  this  act,  or  of  any  ordinance  or 
other  regulation  made  under  authority  conferred  hereby,  the  proper  local 
authorities  of  the  municipality,  in  addition  to  other  remedies,  may  insti- 
tute any  appropriate  action  or  proceedings  to  prevent  such  unlawful 
erection,  construction,  reconstruction,  alteration,  repair,  conversion,  main- 
tenance, or  use,  to  restrain,  correct,  or  abate  such  violation,  to  prevent 
the  occupancy  of  such  building,  structure,  or  land,  or  to  prevent  any  il- 
legal act,  conduct,  business,  or  use  in  or  about  such  premises. 

History:     En.   Sec.  8,  Ck.  13G,  L.  1929.  Right  to  resume  nonconforming  use  after 

period  of  nonusc  or  of  a  different  uso  from 
Collateral  References  tliat   -m   effect   nt  or   before   the   time  of 

Municipal    CurporationsC=»621    (4S),   C31       zoning.  IS  ALR  2d  725. 

<2  C.J.S.  Municipal  Corporations  §§228 
(1),  315  ct  seq. 

11-2709.  (5305.9)  Conflict  with  other  laws.  Wherever  the  regula- 
tions made  under  authority  of  this  act  require  a  greater  width  or  size  of 
yards,  courts,  or  other  open  spaces,  or  require  a  lower  height  of  building 
or  less  number  of  stories,  or  require  a  greater  percentage  of  lot  to  be  left 
Unoccupied,  or  impose  other  higher  standards  than  are  required  in  any 
other  statute  or  local  ordinance  or  regulation,  the  provisions  of  the  regula- 
tions made  under  authority  of  this  act  shall  govern.  Wherever  the  provi- 
sions of  any  other  statute  or  local  ordinance  or  regulation  require  a  great- 
er width  or  size  of  yards,  courts,  or  other  open  spaces,  or  require  a  lower 
height  of  building  or  a  less  number  of  stories,  or  require  a  greater  per- 
centage of  lot,  to  be  left  unoccupied,  or  impose  other  higher  standards  than 
■re  required  by  the  regulations  made  under  authority  of  this  act,  the  pro- 
visions of  such  statute  or  loeal  ordinance  or  regulal  ion  shall  govern. 
History:     En.  Sec.  9,  Ch.  130,  L.   1929.  Collateral  References 

Municipal  CorporalionsC=>592  (1). 

C2   CJ.S.   Municipal   Corporations   §  143. 


11-2710  CITIES  AND  TOWNS 

11-2710.    Repealed.— Chapter  246,  Laws  of  1963. 

Repeal.  authorizing  county  commissioners  to  excr- 

This  section   (Sec.  1,  Ch.   171,  L.  1050).  rise   building  and   zoning   regulatory   pow- 

giving  zoning  powers  to  boards  or"  county  ers    was    invalid    as    an    unconstitutional 

commissioners,   was    repealed   by   Sec.    12,  attempt   lo  delegate  legislative   powers  to 

Ch.  246  Laws  1063.  counties  in  violation  or"  section   1,  article 

IV  of  the  Montana  constitution.  Plnth  v. 

Unconstitutional  Hi-Ball  Contractors,  Inc.,  139  il  263,  362 

This  »ection  (Sec.  1,  Ch.  171,  L.  1959),  P  2d  1021, 1025. 


IC-lc 


IC-ld 


IC-2 


S5-113 


HOUSING 


History:  En.  Sec.  12,  Ch.  110,  I*  1935. 

Collateral  References 
Eminent    DomainC=>17;    Municipal    Cor- 
porationsO=223. 


29  C.J.S.  Eminent  Domain  §04;  63  OJ. 
8.  Municipal  Corporations  §  959. 


35-113.  (5309.13)  Zoning  and  building  laws.  All  housing  projects  of 
an  authority  shall  be  subject  to  the  planning,  zoning,  sanitary  and  building 
laws,  ordinances  aud  regulations  applicable  to  the  locality  in  which  the 
housing  project  is  situated. 


History:  En.  Sec  13,  Ch.  140,  L.  1935. 

Application  of  General  Municipal  Laws 
After  a  city  council  has  authorized  a 
housing'  authority,  the  general  municipal 
laws  relating  thereto  must  be  applied  only' 
when  they  will  not  defeot  the  purpose  of 
the  housing  act,  and  all  things  thereafter 
done  pass  under  the  exclusive  control  of 
the  provisions  of  the  act;  after  the  city 
has  entered  into  a  transaction  of  a  con- 
tractual nature  with  its  housing  authority 
with  relation  to  vacating  streets  and 
rezoning  land  selected  for  the  project, 
it  cannot  thereafter  repudiate  it  irrespec- 
tive of  ehango  of  personnel  of  the  city 
council.  State  ex  rel.  Great  Falls  Housing 
Authority  v.  City  of  Great  Falls,  110  M 
318.  326.  100  P  2d  915. 


General  Ordinances  Will  Not  Apply  to 
Defeat  Purpose  of  Housing  Act 

This  section,  declaring  that  housing 
projects  shall  be  subject  to  the  planning, 
zoning,  sanitary  and  building  laws  appli- 
cable to  the  locality  in  which  the  project 
is  situated,  when  construed  with  section 
35-127,  means  that  the  general  municipal 
laws  relating  thereto  must  bo  applied  only 
when  they  will  not  defeat  the  purpose  of 
the  iiousing  act.  State  ex  rel.  Great  Falls 
Housing  Authority  v.  City  of  Great  Falls, 
110  M  318,  331,  100  P  2d  915. 

■  Collateral  References 
Municipal  CorporationsG^Ol. 
62  C.J.S.  Municipal  Corporations  §  224. 


TITLE  69— PUBLIC  HEALTH  AND  SAFETY 

CHAPTER  21— BUILDTNG  AND  MOBILE  HOME 
CONSTRUCTION  STANDARDS 

69-2104.    Repealed— Chapter  226,  §  14,  Laws  of  1974. 

69-2105.    Definitions.    As  used  in  this  chapter,  unless  the  context  re- 
quires otherwise: 

(1)  "Municipality"  means  any  incorporated  city  or  town  and  its  juris- 
dictional area  as  defined  by  subsection   (12)   of  this  section. 

(2)  "Building  regulations"  means  any  law,  rule,  resolution,  regulation, 
ordinance,  or  code,  general  or  special,  or  compilation  thereof  enacted  or 

'.  adopted  by  the  state  or  any  municipality,  including  departments,  boards, 
bureaus,  commissions,  or  other  agencies  of  the  state  or  a  municipality  re- 
lating to  the  design,  construction,  reconstruction,  alteration,  conversion,  re- 
pair inspection,  or  use  of  buildings  and  installation  of  equipment  in  build- 

!     ings.    The  term  does  not  include  zoning  ordinances. 

j  (3)     "Department"  means  the  department  of  administration  provided 

I    for  in  Title  82A,  chapter  2. 

(4)     "Local  building  department"  means  the  agency  or  agencies  of  any 
municipality  charged  with  the  administration,  supervision,  or  enforcement 

of  building  regulations,  approval  of  plans,  inspection  of  buildings,  or  the 
issuance  of  permits,  licenses,  certificates  and  similar  documents,  prescribed 
or  required  by  state  or  local  building  regulations.  '■"'■;£ 

(5)  "State  agency"  means  any  state  officer,  department,  board,  bureau, 
commission,  or  other  agency  of  this  state.  •   •    •*■■* 

(6)  "Building"  means  a  combination  of  any  materials,  whether  mobile 
portable,  or  fixed  to  form  a  structure  and  the  related  facilities  for  the  use 
or  occupancy  by  persons,  or  property.  The  word  "building"  shall  be  con- 
strued as  though  followed  by  the  words  "or  part  or  parts  thereof."     u 

(7)  "Equipment"  means  plumbing,  heating,  electrical,  ventilating,  air 
conditioning,  and  refrigerating  equipment,  elevators,  dumb-waiters,  esca- 
lators, and  other  mechanical  additions  or  installations.  "^j_ 

(8)  "Construction"  means  the  original  construction,  and  equipment  of 
buildings,  and  requirements  or  standards  relating  to  or  affecting  materials 
used  including  provisions  for  safety  and  sanitary  conditions.  •-•--, 

(9)  "Owner"  means  the   owner  or  owners  of  the  premises  or  lesser1: 
estate,  a  mortgagee  or  vendee  in  possession,  assignee  of  rents,  receiver, 
executor,  trustee,  lessee  or  other  person,  firm,  or  corporation,  in  control  of  a: 
building.  £••£- 

••  (10)     "Local  legislative  body"  means  the  council  or  commission  charged  -. 
with  governing  the  municipality.  :~*3? 

(11)  "State  building  code"  means  the  state  building  code  provided  for 
in  section  G9-2111  or  any  portio  i  of  the  code  of  limited  application,  and  -any.  : 

of  its  modifications  or  amendments.  .,  •  .«*  ' 

*•  *■'.-.• 

(12)  "Municipal  jurisdictii  nal  area"  means  the  area  within  the  limits— 

of  an  incorporated  municipality  unless  the  area  is  extended  at  the  written 

request  of  a  municipality.   Upo.i  request  the  council  may  approve  extension 

of  the  jurisdictional  area  to  include  all  or  part  of  the  area  within  four  and- 

one-half  (4VL>)  miles  of  the  corporate  limits  of  a  municipality,  measured  iu 

a  straight  line  in  a  horizontal  plane.  '■■' 

■■  i 

(13)  "Public  place"  means  any  place  which  a  municipality  or  state 

maintains  for  the  use  of  the  public,  or  a  place  where  the  public  has  a  right    ' 
to  go  and  be.  ;  <>'/<. 


IC-3a 


(14)  "Mobile  home"  means  any  dwelling  unit  larger  than  two  hundred  - 
fifty-six  (25G)  square  feet  in  area  which  is  either  wholly  or  in  substan-'f 
tial  part  manufactured  at  an  off-site  location  and  any  movable  or  portable-.? 
dwelling  over  thirty-two  (32)  feet  in  length  and  over  eight  (S)  feet  wide,  -  ' 
constructed  to  be  towed  on  its  own  chassis  and  designed  vithout  a  perma-  •;- 
nent  foundation  for  year-round  occupancy,  which  includes  one  (1)  or  more 
components  that  can  be  retracted  for  towing  purposes  and  subsequently-! 
expanded  for  additional  capacity,  or  of  two  (2)  or  more  xinits  separately  -*•• 
towable  but  designed  to  be  joined  into  one  (1)  integral  unit,  as  well  as  a  ~- 
portable  dwelling.composed  of  a  single  unit.  _S; 

(15)  "Recreational  vehicle"  means  any  movable  or  portable  dwelling 
primarily  designed  as  temporary  living  quarters  for  recreational,  camping  \':-r 

„     or  travel  use  which  either  has  its  own  motive  power  or  is  mounted  on  or ■■-. 

drawn  by  another  vehicle  and  which  is  less  than  thirty-two  (32)  feet  in 
length. 

History:    Amd.  Sec.  1,  Ch.  226,  L.  1974 
69-2106.    Repealed— Chapter  226,  §  14,  Laws  of  1974. 

69-2107.    Applicable  to  public  places  outside  municipalities — limitation 
of  code.     (1)     Outside  municipalities  and  their  jurisdictional  area  as  de- 
fined  by  section  G9-2105,  subsection  (12)   of  this  chapter,  this  chapter  ap- 
<^\    ^  ■    plies  to  "public  places"  as  defined  in  section  69-2105,  subsection   (13). 

^i/V  (2)     Where  good  and  sufficient  cause  exists,  a  written  request  for  limi- 

tation of  the  state  building  code  may  be  filed  with  the  department  for  filing 
as  a  permanent  record.  The  department  may  limit  the  application  of  any 
rule  or  portion  of  the  state  building  code  to  include  or  exclude: 

(a)  specified  classes  or  types  of  buildings,  according  to  use,  or  other 
distinctions  as  may  make  differentiation  or  separate  classification  or  regu- 
lation necessary,  proper,  or  desirable; 

(b)  specified  areas  of  the  state  based  upon  size,  population  density, 
special  conditions  prevailing  therein,  or  other  factors  which  make  ditfer- 
cutiation  or  separate  classification  or  regulation  necessary,  proper,  or  de- 
sirable. 

History:     En.  Sec.  4,  Cli.  3G6,  L.  1969.  contain    a    subsection    (IS);    the    compiler 

.,     .    -T  .   .  inserted  the  bracketed  reference  to  subm-c- 

Compiler's  Notes  ticl|  (]4)  j(|  BI,,IS,.,:tioll  (l)  of  llijs  SC| .,. 

.Section  2  of  Cli.  3CC,  Laws  J%9  did  not 


History:    Amd.  Sec.  2,  Ch.  226,  L.  1974. 
69-2108.    Repealed— Chapter  226,  §  14,  Laws  of  1974. 

69-2109.    Duties  of  department.    The  department  shall  administer  this 
chapter,  and  for  that  purpose  shall : 

(1)     issue  orders  necessary  -to  effectuate  the  purposes  of  this  act  and 
•  enforce  the  orders  by  all  appropriate  administrative  and  judicial  proceed- 

ft  ings; 

rv  (2)     enter,  inspect,  and  examine  buildings  or  premises  necessary  for  the 

'  *  proper  performance  of  its  duties  under  this  chapter; 

(If/    suuiy*  ilic   operation    ol   the   state    building   code,   local    building 
regulations,  and  other  laws  related  to  the  construction  of  buildings  In  as- 
certain   their  effects   upon   the  cost  of  building  construction   and    the   ef- 
fectiveness of  their  provisions  for  health  ami  safely  ; 

(1)  recommend  tests  or  require  the  testing  and  approval  of  ma- 
terials, devices,  and  methods  of  construction  to  ascertain  their  a.cept- 
ability  under  the  requirements  of  the  state  building  code  and  issue  cer- 
tification of  sunt'  accent nbiliiv  • 


(&)  appoint  experts,  consultants,  and  technical  advisers  for  assistance 
and  recommendations  relative  to  the  formulation  and  adoption  of  the  state 
building  code; 

(6)     advise,  consult,  and  co-operate  with  other  agencies  of  the  state 
local  governments,  industries,  and  interested  persons  or  groups. 
History:   Amd.  Sec.  3,  Ch.  226,  L.  1974. 

69-2110  Purposes  of  state  building  code.  The  state  building  code  shall 
oe  designed  to  effectuate  the  general  purposes  of  this  chapter  and  the  fol- 
lowing specific  objectives  and  standards  to: 

(1)     provideVcasonably  ,„,ifor,„  standards  and  requirements  for  con 
structIon  aml  co        uc(ioii   M  consonant  q  ents    or    on 

of  design,  engmeenng  ami  lire  prevention  practices  •  ^inclurd.s 

(-)     permit  to  the  fullest  extent  feasible,  the  use  of  modern   teclmi 
cal  methods,  dev.ccs,  and   improvements   which   tend   to  reduce     he     o" 

and  saTe  vo  ' t.U   C°nS,StCMt   ',V'i"'    """^   requirements   for     he    he  h 
and  safety  of  the  occupants  or  users  of  buildings- 

Vide  unwarranted  preferential   treatment  to  types  or  classes  of  mL  ah 
or  products  or  methods  of  construction;  matenals 

«l,li4t«  "Tr"   lh?   b""n,dinS»  constricted  with   public   funds   are   acecs- 

^J&fSSr1  for>  I",ysic",,,y  ,iandiea^1  ■"—  —  p- 

History:     En.  Sec.  7,  Ch.  3C6,  L.  1909.  •  no  C..T.S.  Health  §22. 

Collateral  References  13  Al"-  •,ur-  -J  -CU  et  sen.,  Uuildin.'s  S  « 

llealtl.03_\  el  "e<'" 

History:   Arad.  Sec.  4,  Ch.  226,  L.  1974.        —    --      — '—: 


'69-2111.  Adoption  of  rules  by  department.  (1)  The  department  shall 
adopt  by  reference  nationally  recognized  building  codes  in  whole  or  in 
part,  amend  and  repeal  rules  relating  to  the  coustruc.tion  of  all  buildings 
or  classes  or  buildings  of  the  installation  of  equipment  in  those  buildings, 
and  may  by  rule  prescribe  standards  or  requirements  for  materials  to  be 
used  in  buildings  including  provisions  dealing  with  safety  and  sanitation. 
The  rules,  when  adopted  as  provided  in  this  chapter,  constitute  the  ".state 

building  code"  and  shall  be  acceptable  for  the  buildings   to  which  it  is 
applicable. 

(2)  The  department  may  hold  hearings  relating  to  the  administration 
of  this  act  in  accordance  with  the  Montana  Administrative  Procedure  Act. 

(3)  Except  as  provided  in  subsection  (4)  of  this  section,  no  rule  and 
no  amendment  or  repeal  of  the  state  building  code  shall  take  effect  until 
after  a  public  hearing  \>y  the  department. 

(4)  If  a  heaving  has  been  held  by  the  department  of  justice  with  re- 
spect to  its  duties  contained  in  Title  82,  chapter  12,  the  board  of  plumbers, 
the  department  of  health  and  environmental  sciences,  or  state  electrical 
board  on  a  proposed  rule  relating  to  building  and  equipment  standards  in 
their  respective  fields,  a  public  hearing  by  the  department  is  not  required. 
The  proposed  rule  is  effective  upon  approval  of  the  department  and  filing 
with  the  secretary  nf-.state  as  a  part  of  the  state  building  code. 

(5)  If  a  rule  relating  to  building  or  equipment  standards  is  proposed 
by  the  department  of  justice  with  respect  to  its  duties  contained  in  Title 
82,  chapter  12,  board  of  plumbers,  department  of  health  and  environmental 
sciences,  or  state  electrical  board  which  conflicts  with  the  state  building 
code,  the  department  shall  modify  the  proposed  rule  or  the  state  building 
code  to  resolve  the  conflict  after  consultation  with  the  state  agencies 
affected. 

History:   Amd.  Sec.  5,  Ch.  226,  L.  1974. 


69-2112.  Municipal  building-  codes— applicability  of  state  code.  (1) 
The  local  legislative  body  of  a  municipality  may  adopt  a  municipal  build- 
ing code  by  ordinance  to  apply  to  the  municipal  jurisdictional  area.  A 
municipal  building  code  shall  require  standards  equal  to  those  of  the 
state  building  code  or  higher  standards.  A  municipal  building  code  must 
cover  all  general  areas  included  in  the  state  building  code. ..  

(2)  If  a  municipality  docs  not  adopt  a  municipal  building  code  as 
provided  in  subsection  (1)  of  this  section,  the  stale  building  code  applies 
within  the  municipal  jurisdictional  area. 

(3)  The  Soin'icii "shall  determine  whether  a  municipal  building  code 
has  standards  equal  to  those  of  the  state  building  code  or  higher  stand- 
ards and  notify  municipalities  immediately  if  any  municipal  standards 
are  below  the  state  standards. 

(4)  If   a   municipal   code  is   adopted,   a   copy   of   the   code   and   any 

amendments  to  the  code  shall  be  filed  with  the  em»w;il.  <Jc^ -.v."^.-iw+- 

History:     En.  Sec.  0,  Ch.  3G6,  L.  10C9.  Collateral  References 

13  Am.  Jur.  2U  2G'J,  Buildings,  §  5. 

69-2113.  Permit  necessaiy.  Any  person  who  desires  to  construct  a 
building  which  is  subject  to  the  provisions  of  this  chapter  must  apply  for 
a  permit  from  the  appropriate  authorities.  m  y. 

■  History:  Amd.  Sec.  6,  Ch.  226,  L.  1974.  »;'i 


J  -* 


69-2114.    Department's  powers— variances— review,     (l)     Tito  depart- 
ment  has  the  power  on  satisfactory  proof,  after  a  iniblic  hearing,  to: 

(a)  vary  or  modify,  in  whole  or  part,  the  application  of  any  pro- 
vision or  requirement  of  the  state  building  code  if  strict  compliance 
would  cause  any  undue  hardship;  but  no  variance  or  modification  shall 
affect  adversely  provisions  for  health,  safety,  and  security  and  equally 
safe  and  proper  alternatives  may  be  prescribed  therefor; 

(b)  reverse,  modify,  or  annul,  in  whole  or  part,  any  ruling,  direc- 
tion, determination,  or  order  of  any  stale  agency  affecting  or  relating 
to  the  constructioi)  of  any  building,  the  construction  of  which  is  pur- 
suant or  purports  to  be  pursuant  to  the  provisions  of  the  state  build- 
ing code; 

(c)  review  within  thirty  (f!0)  days  after  disapproval,  any  applica- 
tion for  permission  for  the  construction  of  a  building  pursuant  to  the  pro- 
visions of  the  slate  building  code,  or  plans  or  specifications  submitted 
in  connection  therewith  ; 

(d)  reverse,  modify,  or  annul  the  disapproval  in  whole  or  part ; 

(c)  within  thirty  (:}'))  days,  uinltc  a  determination  that  the  applica- 
tion or  plans  or  specifications  arc  in  compliance  with  the  provisions  of 
the  state  building  code.  If  this  determination  is  made,  the  officer  charged 
with  the  duty  shall  issue  any  permit,  license,  certificate,  authorization, 
or  other  document  required  for  the  construction. 

(2)  An  application  for  a  variance,  modification,  reversal,  annulment, 
or  review  may  he  made  by  any  person  aggrieved  pursuant  to  the  Montana 
Administrative  Procedure  Act. 

(a)     An  application  for  a  variance,  modification,  reversal,  annulment,    , 
or  review  shall  stay  all  proceedings  iji  furtherance  of  the  action  appealed 
from  unless  there  is  a  showing  by  the  state  agency  that  a  stay  would  in- 
volve imminent  peril  to  life  or  property. 

(h)  The  department,  in  hearings  conducted  under  this  section,  shall 
not  be-  bound  hy  common-law  or  statutory  rides  of  evidence. 

History:   Amd.  Sec.  7,  Ch.  220,  L.  1974. 

'  •    ■ 

69-2115.    Repealed— Chapter  22G,  §  14,  Laws  of  1974. 


69-211G.  Municipal  appeal  procedures.  If  a  municipality  adopts  a 
municipal  building  code,  it  shall  also  establish  an  appeal  procedure,  by  or- 
dinance which  is  acceptable  to  the  council.  IJ"  a  municipality  docs  not 
adopt  a  code,  appeals  on  the  application  of  tne  state  building  code  within 
the  municipal  jurisdictional  area  shall  be  made  to  the  eomwil.  iiti  ivU'"1* 
History:     En.  Sec.  13,  Ch.  3GG,  L.  19C9. 

69-2117.  Municipal  responsibilities  and  powers.  The  examination 
and  approval  or  disapproval  of  plans  and  specifications,  the  issuance 
and  revocation  of  building  permits,  licenses,  certificates,  and  similar  docu- 
ments, the  inspection  of  buildings  and  the  administration  and  enforce- 
ment of  building  regulations  within  the  municipal  jurisdictional  ana  shall 
be  the  responsibility  of  the  municipalities  of  the  state.  Each  municipality 
may:  

(1)  Examine  and  approve  or  disapprove  plans  and  specifications  for 
the  construction  of  any  building,  the  construction  of  which  is  pursuant 
or  purports  to  be  pursuant  to  the  provisions  of  the  state  or  municipal 
building  code,  and  direct  the  inspection  of  the  buildings  during  and  in 
the  course  of  construction. 

(2)  Require  that  construction  of  buildings  be  in  accordance  with  the 
applicable  provisions  of  the  state  or  municipal  building  code,  subject  to 
the  powers  of  variance  or  modification  granted  to  the  state -building-  code 
council.  ^it-\  o*\V.v-:..<.v 

(3)  Order  in  writing  the  remedying  of  any  condition  found  to  exist 
in,  on,  or  about  any  building  in  violation  of  the  state  or  municipal 
building  code.  Orders  may  be  served  upon  the  owner  or  his  authorized 
agent  personally  or  by  sending  by  registered  mail  a  copy  of  the  order 
to  t he  owner  or  his  authorized  a^ent  at  the  address  set  forth  in  the 
application  for  permission  for  the  construction  of  the  building.  Any  local 
building  department,  by  action  of  an  authorized  officer,  may  grant  in 
writing  such  time  as  may  be  reasonably  necessary  for  achieving  compli- 
ance with  the  order. 

(4)  Jssuc  certificates  of  occupancy,  permits,  licenses,  and  such  other 
documents  in  connection  with  the  construction  of  the  buildings  as  re- 
quired. A  certificate  of  occupancy  for  a  building  constructed  in  accord- 
ance with  the  provisions  of  the  state  or  municipal  building  code  shall 
certify  that  the  building  conforms  to  the  requirements  of  the  building 
regulations  applicable  to  it.  Every  certificate  of  occupancy,  unless  and 
until  set  aside  or  vacated  by  a  court  of  competent  jurisdiction,  is  binding 
and  conclusive  upon  all  municipal  agencies,  as  to  all  matters  set  forth  and 
no  order,  directive,  or  requirement  at  variance  therewith  may  be  made 
or  issued  by  any  other  state  or  municipal  agency. 

(5)  Make,  amend,  and  repeal  rules  for  the  administration  and  en- 
forcement of  the  provisions  of  this  section,  and  for  the  collection  of  rea- 
sonable fees,  which  shall  be  comparable  to  fees  imposed  or  prescribed 
by  existing  local  building  regulations. 

(6)  Prohibit  the  commencement  of  construction  until  a  permit  has 
been  issued  by  the  local  building  department  after  a  showing  of  compli- 
ance with  the  requirements  of  the  applicable  provisions  of  the  state  or 
municipal  building  code. 

History:     En.  Sec.  14.  Ch.  3G6,  L.  10C9.  r>2  C.J.S.  Municipal  Corporations  §§  225- 

__  2JS. 

Collateral  Ecfercrtfccs 

Municipal  CorporationsC=>GOl. 


69-2118.  Injunctive  powers.  The  construction  or  use  of  the  build- 
ing in  violation  of  any  provision  of  the  state  or  municipal  building  code 
or  any  lawful  order  of  n  state  building  official  or  a  local  building  depart- 
ment may  be  enjoined  by  a  judge  of  the  district  court  in  tl.e  judicial 
district  in  which  the  building  is  located.  This  section  will  be  governed  by 
the  Montana  Rules  of  Civil  Procedure. 

History:  En.  Sec.  10,  Ch.  3G6,  L.  10i59.  39  C.J.S.  Health  §  36. 

History.  .^  13  Am.  Jur.2<t  3OU-308,  Building.,  §§39- 

Collatcral  References  40. 

HcaltliC=3S. 


69-2119.  Violation  of  order  or  codes  a  misdemeanor.  Any  person, 
served  with  an  order  pursuant  to  the  provisions  of  this  chapter,  who  fails 
to  comply  with  the  order  not  later  than  thirty  (30)  days  after  service  or 
within  the  time  fixed  by  the  department  or  a  local  building  department  for 
compliance,  whichever  is  the  greater,  or  any  owner,  builder,  architect,  ten- 
ant, contractor,  subcontractor,  construction  superintendent,  or  their  agents, 
or  any  person  taking  part  or  assisting  in  the  construction  or  use  of  any 
building  who  knowingly  violates  any  of  the  applicable  provisions  of  the 
state  building  code  or  a  municipal  building  code  is  guilty  of  a  misdemeanor. 

History:  Amd.  Sec.  8,  Ch.  226,  L.  1974.     .     "    .. 
69-2120,  69-2121.    Repealed— Chapter  226,  §  14,  Laws  of  1974. 


69  2122  Mobile  homes— Rule-making  power.  The  department  shall 
<ke  rules  embodying  the  fundamental  principles  adopted,  recommended, 
'issued  as  USAS  A119.1  and  USAS  A11D.2  and  amended  from  time  to 
time  by  the  United  States  of  America  Standards  Institute  (USASI),  suc- 
cessor to  the  American  Standards  Association  (ASA)  and  American  Na- 
tional Standards  applicable  to  mobile  homes  and  recreational  vehicles  as 
defined  in  section  09-2105. 

History:   Amd.  Sec.  9,  Ch.  226,  L.  1974. 

69  2123  Compliance  with  the  department's  rules.  No  person,  firm  or 
corporation  may  manufacture,  sell,  or  oiler  for  sale  any  mobile  home  or 
recreational  vehicle,  unless  such  mobile  home  or  recreational  vehicle  its 
components,  systems  and  appliances  have  been  constructed  and  assembled 
in  accordance  with  the  standards  herein  defined.  Any  mol.de  home  or  rec- 
reational vehicle  unit  which  has  been  approved  by  the  department  shall  be 
deemed  to  be  in  full  compliance  with  the  standards  and  rules  and  refla- 
tions prescribed  in  tins  chapter.  All  mobile  home  or  recreational  vehicle 
units  thus  approved  shall  be  acceptable  as  meeting  the  requirements  of  this 
chapter  throughout  the  state  of  Montana  without  further  inspection  or  fees 
except  for  zoning,  utility  connections  and  foundation  permits  required  by 

local  ordinance. 

History:  Amd.  Sec.  10,  Ch.  226,  L.  1974.  . ^ 

69-2124.  „Fees.  The  colmcil  shall  establish  a  schedule  of  fees  for 
the  inspection  of  plans  and  specifications  for  mobile  homes  or  recreational 
vehicles  and  for  the  inspection  of  individual  units.  The  eutiueil  may  utilize 
independent  testing  laboratories  or  the  agencies  of  other  slates'  to  deter- 
mine if  approved  models  of  mobile  homes  or  recreational  vehicles  are 
being  constructed  in  accordance  with  the  approved  plans  and  specifications 
for  said  models. 
History:    En.  Sec.  4,  Ch.  318,  L.  1971. 


CnAPTKR  50— TOURIST  CAMPGROUNDS  AND  TRAILER  COURTS 


8cctioa 

09-5001.     Definitions.  1973    SIJPPT  rrnvn 

60-5f.(.L'.     R»los-a,U,ptio„  bv  state  board  of  health  IMPLEMENT 

fio'-r,^'     VU'l',,'>C.frum/la,1-'  a,'i,artmtn«  «r  1'ealth  required— inspections. 

StSi*     *W'l««atioii  for  license— form  and  contcnts-liccnso  fee-duration  of  license 

b9-ou()a.     Inspection  of  grounds,  nctnse. 

CO  5007.     Violations  and  penalty— disposition  of  fines. 

69-5601.  Definitions.  As  used  in  tins  chapter,  unless  the  context 
clearly  indicates  otherwise: 

(1)  "Tourist  campground"  means  a  place  used  for  public  camping 
primarily  by  automobile  tourists  where  persons  can  camp  or  secure  tents 
or  park  individual  trailers  or  truck  trailers  for  camping  and  sleeping 
purposes. 

(2)  "Trailer  court"  means  a  parcel  of  land  offered  to  the  public  and 
usually  designated  a  trailer  court,  trailer  park  or  mobile  home  park  upon 
which  two  (2)  or  more  spaces  arc  occupied  or  intended  for  occupancy  by 
trailers  or  mobile  homes  for  iioiireercational  dwelling  purposes. 

('!)  "Hoard*'  means  the  state  board  of  health  and  environmental 
sciences. 

(4)  ''Department"  means  the  state  department  of  health  and  environ- 
mental sciences. 

(5)  "Person"   includes   an   individual,   partnership,   corporation,   asso- 
ciation, or  other  entity  engaged  in  the  business  of  operating  or  owning        -S^S    SL.PPLi.j.j£j,v 
or  offering  the  services  of  a  tourist  campground  or  trailer  court. 

History:  En.  Sec.  212.  Ch.  197,  L.  1967;  term  includes  places"  at  the  beginning  of 

amd.  Sec.  1,  Ch.  383,  L.  1973.  f|,e    former    second    sentence;    substituted 

Amendments  "tents"  in   subdivision    (1)   for  "cabins  or 

-pi       in-,  i  tents,    trailer    courts,    and    similar    public 

I  lie    IP/.1    amendment    divided    the    for-  places";  added  "or  park  individual  trailers 

nier  section  into  the  preliminary  clause  and  or    truck    trailers    for   camping   and    sleep'- 

subdivision  (I);  combined  tao  sentences  of  ing    purposes"    at    the    end    of    subdivision 

subdivision  (I)  into  one  by  deleting  "The  (1);    and   added   subdivisions    (2)    to    (5) 


69-5G02.  Rules— adoption  by  state  board  of  health.  The,  department 
slinll  adopt  rules  for  construction  and  operating  lou/ist  campgrounds  and 
trailer  courts  to  ensure  sanitation  and  protect  public  health.  1973    SUPPLEMENT 

History:   En.  Sec.  213,  Ch.  107,  L.  19G7;       partmrnt"    for    'State    hoard    of    health"; 
arrnl.  Sec.  2,  Ch.  383,  L.  1973.  and   inserted  "cons!  ruction  and"  and  "and 

trailer  courts." 
Amendments 
Tltc    1073    amendment    suhstitutcd    "de- 

69-5G03.  License  from  state  department  of  health  required— inspections. 
A  person  operating  a  tourist  campground  or  trailer  court  shall: 

(1)  obtain  a  license  from  the  department; 

(2)  permit    inspections   by   slate,' local    health    officers,   sanitarians   or 

other  authorized  persons  at  all  reasonable  times.  J  *•  ' '-     S  J*PPLi;;.";.:f;  y. 

History  En.  Sec.  214,  Ch.  197,  L.  19G7;       Ihe  former  subdivision  (2)  requiring  j.ost- 

amd.  Sec.  3,  Ch.  333,  L.  1973.  inK    "■    !i,••'<<•    '",•'"',,    "f    ,'r:'ltl'    r"U'*:    r"' 

limnlicrcd   suhdivision    (3)    as    (2)    ami    in 

Amendments  sorted     ".sanitarians    or    otlier    authorize'! 

Tlie  1973  amendment  inserted  "or  trailer       persons"  in  suhdivision  (2). 
court''   in   t lie   preliminary   clause;    deleted 

69-5G04.-  Application    for   license— form    and    contents— license    fee- 
duration  of  license.     Application  for  a  license  is  made  to  the  depart  incut 
on  forms,  ami  containing  information,  required   by  the  department.   Kadi 
application  shall   be  accompanied   by  a   fee  of  ten  dollars   ($10).   l/ici;nses2973    SUPprr- 
expire  on  December  "1  of  the  year  in  which  they  arc  issued,  l-'ecs  collected  *XEAIE]\JJ 

l»V  the  department  shall  he  deposited  in  the  stale  general  fund. 

History:  En.  Sec.  2ir>.  Ch.  197,  L.  1907;  Amendments 

Mud.  Sec. -I,  Ch.  :iH3,  Ii.  l*.17:t.  The    |>.i;;;   amendment    increased   tin-   ap- 

plication   fee   limn    live   dollars   In   ten    dol- 
lars ami  added  I  lie  fourth  sentence. 


69-5605.     Inspection  of  grounds.     The  department  or  local  health  offi- 
cer or  sanitarian  shall :  . 

(1)  inspect  tourist  campgrounds  and  trailer  courts  during  reasonable 

hours  as  necessary;  1973    Sappigi,.^-, 

(2)  supervise  the  inspection  of  tourist  campgrounds  or  trailer  courts 
by  local  health  officers,  sanitarians  or  other  authorized  persons  as  necessary. 

History-  En.  Sec.  216.  Cli.  197,  L.  1907;      wrteil   "or  local  health  officer  or  mnitnr- 

ami'scc^.Ch.  383,  L.  1973.  hw"    In    the    preliminary    «'»»?!    ™»"* 

n.itcd  formor  subdi visions  (2)  (;i)  ami  (_) 
Amendments  (1.)    as    (1)    and    (2);    inserted   references 

The  1973  amendment  deleted  former  sub-      to   trailer   courts   in   subdivisions   (I)    an. 

section  (1)  provi.lins  fur  denial  or  rcvoe.v       (2);    and   deleted    former   subdivision    (.) 

tion    of    licenses:    deleted    the    numerical       (c),  providing  for  a  $5  license  fee. 

designation  lor  former  subsection  (2);  in- 

• 

69-5606.    Denial  of  application  for  or  revocation  of  license— request  for 
hearing  before  the  board,  notice.     Jf  the  department  denies  an  application 
for  a  license  or  revokes  a  license  that  has  been   issued,  an  applicant  or  -L9?4    sUpp, 
licensee  is  entitled  to  a  hearing  before  the  board  of  health  and  environ-  ^XBRx 

mental  sciences  to  show  cause  why  the  action  should  not  be  taken.    If  a 
hearing  is  desired,  the  applicant  or  licensee  shall  notify  the  board  in  writ- 
ing before  the  tenth  clay  after  notice  of  the  denial  or  revocation  is  received. 
° History:  Amd.  Sec.  81,  Ch.  349,  L.  1974. 

**73   SUPPLEAIENI, 
69-5607.    Violations  and  penalty-disposition  of  fines.     A ^  persor ,  vio- 

•*»  vm  .«■■• » '•»•" «  ;;"" ™„f T v  STL  t Zm  «-r- 

««i#l   to  the  county   treasurer  of  the   county   in   v»  in< 

Amendments  section,    subsection,    sentence,    clause    or 

Tl.«    1071    amendment    sul.stituted    "de-  provision   of   the    act    is   held    >»"ali<l, ,     m 

portmen"    for  "state   hoard"    in    the   first  kmntadcr  of  the  act  shall  not  be  affected. 

sentence;  inserted  "or  trailer  court"  in  the 

second  sentence;  and  made  minor  chances 

in  style. 
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CHAPTER  8 

ESTABLISHMENT   OP    AIRPORTS   BY    COUNTIES    AND    CITIES- 
MUNICIPAL  AIRPORTS  ACT 

Section  1-801.  Counties,  cities  and  towns  may  acquire  land  for,  and  establish  airports 
and  landing  fields. 

1-802.  Land  wlicn  deemed  acquired  for  public  use — exercise  power  of  eminent 
domain. 

1-803.  Creation  of  board  to  govern  airport — fees — fund  for  maintenance — 
rules  and  regulations. 

1-804.     Tax  levy  for  establishment  and  operation  of  nirports. 

1-S05.     Validation  of  previous  contracts  and  tax  levies. 

1-S0i>.     Construct  ion  of  act. 

1-807.  Highway  commisvion  may  assist  municipalities  in  constructing  roads  to 
airports. 

1-808.     Definitions. 

1-S0n.  General  powers  of  municipalities  in  tlic  establishment,  acquisition,  op- 
eration and  maintenance  of  airports  and  air  navigation  facilities. 

1-810.     Eminent  domain. 

1-811.     Disposal  of  airport  property. 

1-812.     Operation  and  use  privileges. 

1-813.     Liens. 

1-81-L     Delegation  of  authority  to  airport  officer  or  board. 

1-S15.     Regulations  and  jurisdiction. 

1-81G.     Appropriations  and  taxation. 

1-817.    Application  of  airport  revenues  and  sale  proceeds. 

1-818.     Federal  and  state  aid. 

1-810.     Mutual  aid. 

1-820.     Contracts.  . ,. 

1-821.  Joint  operations. 

1-822.  Public  purpose,  county  and  municipal  purpose. 

1-823.  Airport  property  and  income  exempt  from  taxation. 

1-824.  Supplementary  authority. 

:■        1-825.  Saving  clause — airport  zoning. 

1        1-82C.  Interpretation  and  construction. 

J        1-827.  Severability. 

■        1-828.  Short  title. 


CHAPTER    9— MUNICIPAL    AND    REGIONAL,    AIRPORT*  AUTHORITIES 

Section 

1-001.  Definitions. 

1-00:?.  Aeronautics  commission  may   exercise  powers   of  airport  authority — exceptions. 

1-003.  Airport  operation  ;ini!  inconic. 

1-904.  Creation  or'  municipal  airport  authority. 

1-90j.  Creation  of  regional  airport  authority. 

1-000.  Sinking  funds  tor  repair,  maintenance  and  capital  outlays. 

1-U0S.  Commissioners- -co  in  pi  n sat ion — meetings — ofliccrs. 

1-900.  Genera!  powers  of  an  authority. 

1-910.  Eminent  domain. 

1-911.  Disposal  of  airport  property. 

1-912.  llonds  and  other  obligations. 

1-913.  Operation  and  use  privileges. 

1-914.  Regulations. 

1-915.  Federal  and  state  aid. 

1-91G.  Tax  levy  may  he  certified  by  r.'.rport  authority  or  municipality. 

1-917.  County  tax  levy  for  airport  purposes. 

1-01 S.  Joint  operations. 

_1Pi?-...P'iM'c«.ri"T0SC- .     -.-. 

1-920.  Airport  property  and  income  exompt  from  taxation. 

1-921.  Municipal  co-operation. 

1-922.  Out-of-state    airport    .-jurisdiction    authorized — reciprocity    with    adjoining    state 

and  governmental  agencies. 

1-923.  Supplemental  authority. 

1-924.  Savings  clause" — airport  zoning. 

l-92.">.  Short  title. 

1-92(5.  Repealing  clause 

1-927.  Severability  clause. 
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CHAPTER  15 
COUNTY  LAND  ADVISORY  BOARD 

Section   1G-1501.  County  land  advisory  boards— creation  and  purpose. 

16-1502.  Definition  of  terms. 

16-1503.  Membership   of  board — duties. 

16-1504.  Meetings— quorum— record  of  minutes — rules  and  regulations— county 

clerk  to  be  clerk  of  board. 

16-1505.  Policv  of  state  declared. 

16-1506.  Examination,  classification  and  appraisal  of  land  may  be  recommended 

by  board. 

16-1507.  Co-operation  in  establishing  grazing  districts. 

16-150S.  Advisory  capacity  of  board  concerning  leases. 

10-1509.  Assistance  in  exchange  of  lands. 

16-1510.  Prior  dispositions  of  property  validated. 

16-1511.  Dispositions  of  property  prior  to  190"  validated. 

16-1501.  (4573.1)  County  land  advisory  boards— creation  and  purpose. 
There  is  hereby  created  in  e;ich  county,  a  department  of  county  govern- 
ment of  the  state  of  Montana,  to  be  known  and  designated  as  "the  county 
land  advisory  board."  The  general  purposes  of  this  department  shall  be  to 
co-operate  with  the  boards  of  county  commissioners  of  eacli  county  in  ad- 
ministering lands  belonging  to  the  respective.counties. 
History:     En.  Sec.  1,  Ch.  67,  L.  1933.  Collateral  References 

CounticsC^Mil. 
20  C.J.S.  Counties  §  100. 


16-1502  COUNTIES 

16-1502.  (4573.2)  Definition  of  terms.  In  this  act,  the  term,  "lands," 
6hall  mean  all  lands  now  owned  by  the  respective  counties,  which  have  been 
acquired  by  the  counties  through  tax  deed  proceedings  and  any  lands  to  be 
hereafter  acquired  by  the  same  means,  and  all  lands  acquired  by  the  respec- 
tive counties  by  deed,  exchange,  or  in  any  manner  whatsoever,  excepting, 
however,  such  lands  as  are  owned  or  may  be  acquired  for  the  regular  con- 
duct of  county  affairs.  The  term  "board"  shall  mean  "the  county  land 
advisory  board." 
History:     En.  Sec.  2,  Ch.  67,  L.  1933.  Collateral  References 

CounticsOlOG. 

20  C.J.S.  Counties   169. 

16-1603.  (4573.3)  Membership  of  board— duties.  The  board  of  each 
county  shall  consist  of  five  members.  The  membership  and  terms  shall  be  as 
follows:  Three  properly  qualified  taxpayers  and  residents,  to  be  appointed 
by  the  judge  of  the  district  court,  one  for  a  two  year  term;  one  for  a  four 
year  term;  and  one  for  a  six  year  term,  (and  on  the  expiration  of  such 
terms,  the  succeeding  members  shall  be  appointed  for  the  term  of  six  years, 
the  state  senator  and  one  state  representative,  who  shall  be  designated  by 
the  judge  of  the  district  court.)  The  members  shall  serve  without  pay.  The 
board  shall  advise  with  boards  of  county  commissioners  in  the  direction, 
control,  care,  management,  appraisal,  lease,  sale,  exchange  and  disposition 
of  all  lands,  when  so  requested  by  said  board  of  county  commissioners. 
History:     En.  Sec.  3,  Ch.  67,  L.  1933.  Collateral  References 

Count icsC=C2,   65,    106. 

20  C-J.S.  Counties  §§  101,  106,  1G9. 

16-1504.  (4573.4)  Meetings — quorum — record  of  minutes — rules  and 
regulations — county  clerk  to  be  clerk  of  board.  The  board  shall  hold  regu- 
lar meetings  on  the  first  Wednesday  following  the  first  Monday  of  each 
month,  and  may  hold  meetings  whenever  deemed  necessary  upon  call  of  the 
chairman,  or  a  majority  of  the  members.  Three  members  of  the  board  shall 
constitute  a  quorum  for  the  transaction  of  business.  The  board  shall,  from 
its  membership,  select  a  chairman.  It  shall  be  the  duty  of  the  board  to  keep 
a  record  of  the  minutes  of  all  meetings  thereof  in  a  suitable  book  provided 
by  the  board  of  county  commissioners  for  .hat  purpose,  and  to  preserve  all 
important  documents,  maps,  plats  and  papers.  The  board  may  adopt  what- 
ever rules  and  regulations  it  deems  proper  for. the  conduct  of  its  meetings. 
The  county  clerk  shall  be  the  clerk  of  said  board,  and  as  such  shall  keep 
the  minutes  of  all  meetings  thereof  and  be  custodian  of  all  its  records. 
History:     En.  Sec.  4,  Ch.  G7,  L.  1933.  •  Collateral  References 

CounticsO=SS. 

20  CJ.S.  Counties  §  139. 

16-1505.  (4573.5)  Policy  of  state  declared.  It  is  hereby  declared  to  be 
the  policy  of  the  state  of  Montana:  To  \  roruote  the  conservation  of  the 
natural  resources  of  the  state;  to  provide  for  the  conservation,  protection 
and  development  of  forage  plants,  and  for  the  beneficial  utilization  thereof 
for  grazing  by  livestock  under  such  regulations  as  may  be  considered 
necessary;  to  put  into  crop  production  only  such  lands  as  are  properly  fitted 
therefor;  to  encourage  the  storage  and  conservation  of  water  for  livestock 
and  irrigation;  to  place  the  farming  ixud  livestock  industries  upon  u  perma- 
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nent  and  solid  foundation  j  to  extend  preference  in  sales  and  lenses  of  lands 
to  resident  farmers,  stockmen  and  taxpayers;  to  gradually  restore  to  pmate 
ownership  the  immense  areas  of  lands,  which  have   passed  into  county 
ownership  because  of  tax  delinquencies. 
History:     En.  Sec.  5,  Ch.  67,  L.  1933. 

16-1506.     (4573.6)  Examination,  classification  and  appraisal  of  land  may 
be  recommended  by  board.  The  board  may  recommend  the  examination, 
classification  and  appraisal  of  such  lands  as  in  its  opinion  have  not  previous- 
ly been  properly  examined,  classified  and  appraised. 
History:     En.  Sec.  6,  Ch.  67,  L.  1933. 

16-1507.  (4573.7)  Co-operation  in  establishing  grazing  districts  The 
board  may  co-operate  with  boards  of  county  commissioners  in  establishing 
grazing  districts  or  entering  into  agreements  with  other  landowners  for  the 
establishment  of  grazing  districts,  whereby  county  lands  may  be  leased 
either  on  a  per  head  or  per  acre  basis. 
History:     En.  Sec.  7,  Ch.  67,  L.  1933. 

16-1508.     (4573.8)  Advisory  capacity  of  board  concerning  leases.    The 
board  may  act  in  an  advisory  capacity  in  fixing  the  fees,  terms  and  condi- 
tions of  grazing  and  agricultural  leases. 
History:    En.  Sec.  8,  Ch.  G7,  L.  1933. 

16-1509.     (4573.9)   Assistance  in  exchange  of  lands.  The  board  may 
be  called  upon  by  boards  of  county  commissioners  to  assist  in  making  ex- 
changes of  lands  with  other  owners. 
History:    En.  Sec.  9,  Ch.  67,  L.  1933.  Collateral  References 

CountiesC=>110. 
20  CJ.S.  Counties  §  172. 

16-1510.  Prior  dispositions  of  property  validated.  All  sales  or  dis- 
positions heretofore  made  or  attempted  to  be  made  by  any  county  of  any 
property  in  which  such  county  had  or  claimed  any  right,  title  or  interest 
are  hereby  validated  and  confirmed,  and  all  instruments  of  transfer  or 
conveyance  heretofore  made  or  executed  by  any  county  are  hereby  vali- 
dated and  confirmed,  and  all  such  sales,  dispositions  and  instruments  are 
hereby  declared  to  have  vested  in  the  grantee  or  purchaser,  as  of  the 
date  thereof,  such  right,  title  estate  and  interest  as  is  purported  to  be 
transferred  by  such  county  in  and  to  the  property  described  or  covered. 
History:   En.  Sec.  1,  Ch.  Ill,  L.  1961. 

16-1511.  Dispositions  of  property  prior  to  1987  validated.  All  sales  or 
dispositions  heretofore  made  or  attempted  to  be  made  by  any  county  of  any 
property  in  which  such  county  had  or  claimed  any  riirht,  title  or  interest 
are  hereby  validated-  and  confirmed,  and  all  instruments  of  transfer  or 
conveyance  heretofore  made' or  executed  by  any  county  arc  hereby  validated 
and  confirmed,  and  all  such  sales,  dispositions  and  instruments  arc  hereby 
declared  to  have  vested  in  the  grantee  or  purchaser,  ns  of  the  date  thereof, 
all  right,  title,  estate  and  interest  of  such  county  in  and  to  the  property 
described  or  covered. 
History:    En.  Sec.  1,  Ch.  247,  E.  1007. 


1973  SUPPLEMENT 
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Section 

16-1512.  Dispositions  of  property  prior  to  1909  validated. 

16-1513.  Dispositions  of  property  prior  to  1971  validated. 

10  1514.  Dispositions  oi'  property  prior  to  1973  validated. 

16-1512.  Dispositions  of  property  prior  to  1969  validated.  All  sales 
or  dispositions  heretofore  made  or  attempted  to  be  made  by  any  count)'  of 
any  property  in  which  such  county  had  or  claimed  any  right,  title  or 
interest  are  hereby  validated  and  confirmed,  and  all  instruments  of  transfer 
or  conveyance  heretofore  made  or  executed  by  any  county  arc  hereby  vali- 
dated and  confirmed,  and  all  such  sales,  dispositions  and  instruments  are 
hereby  declared  to  have  vested  in  the  grantee  or  purchaser,  as  of  the  date 
thereof,  all  right,  title,  estate  and  interest  of  such  county  in  and  to  the 
property  described  or  covered. 

History:     En.   Sec.   1,   Ch.   78,   L.   1969.  all  instruments  of  transfer  or  conveyance 

heretofore     made     or     executed     by     any 

Title  of  Act  county,  and  to  declare  that  all  such  sales. 

An    act    to    validate    and    confirm    sales  dispositions   and   instruments   have   vested 

or    dispositions    heretofore    made    or    at-  in  the  grantee  or  purchaser,  as  of  the  date 

tempted  to  be  made  by  any  county  of  any  thereof,    all    right,    title    and    interest    of 

property    in    which    such    county    had    or  the  county  in  and  to  the  property  described 

claimed   any    right,   title    or   interest,  and  or  covered. 

16-1513.  Dispositions  of  property  prior  to  1971  validated.  All  sales 
or  dispositions  heretofore  made  or  attempted  to  be  made  by  any  county 
of  any  property  in  which  such  county  had  or  claimed  any  right,  title  or 
interest  are  hereby  validated  and  confirmed,  and  all  instruments  of  .trans- 
fer or  conveyance  heretofore  made  or  executed  by  any  county  are  hereby 
validated  and  confirmed,  and  all  sucl  sales,  dispositions  and  instruments 
arc  hereby  declared  to  have  vested  in  the  grantee  or  purchaser,  as  of  the 
date  thereof,  all  right,  title,  estate  and  interest  of  such  eounty  in  and  to 
the  property  described  or  covered. 

History:     En.  Sec.  1,  Ch.  96,  L.  1971.  Title  of  Act 

An  act  to  validate  and  conGrm  sales  or 
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dispositions  heretofore  made  or  attempted  to  declare  that  all  such  sales,  dispositions 

to  be  made   by  any   county  of   any  prop-  and     instruments     have     vested     in      the 

erty  in  which  such  county  had  or  claimed  grantee  or  purchaser,  as  of  the  date  there- 

any  right,  title  or  interest,  and  all  instru-  of,    all    right*  title    and    interest    of    the 

nients   of    transfer   or   conveyance    hereto-  county   in   and   to   the   property   described 

fore  made  or  executed  by  any  county,  and  or  covered. 

16-1514.  Dispositions  of  property  prior  to  1973  validated.  All  sales 
or  dispositions  heretofore  made  or  attempted  to  be  made  by  any  county 
of  any  property  in  which  such  county  had  or  claimed  any  right,  title  or 
interest  are  hereby  validated  and  confirmed,  and  all  instruments  of  transfer 
or  conveyance  heretofore  made  or  executed  by  any  county  are  hereby 
validated  and  confirmed,  and  all  such  sales,  dispositions  and  instruments 
are  hereby  declared  to  have  vested  in  the  grantee  or  purchaser,  as  of  the 
date  thereof,  all  right,  title,  estate  and  interest  of  such  county  in  and  to 
the  property  described  or  covered. 

History:  En.  Sec.  1,  Ch.  118,  L.  1973. '  struments  of  transfer  or  conveyance  here- 
tofore  made   or   executed    by   any   county. 
Title  of  Act  an<l  to  declare  that  all  such  sales,  disposi- 
An  act  to  validate  and  confirm  sales  or  tions  and  instruments  have  vested  in  the 
dispositions  heretofore  made  or  attempted  grantee  or  purchaser,  as  of  the  date  there- 
to  be   made   by  any  county  of  any  prop-  of,    all    right,    title    and    interest    of    the 
erty  in  which  such  county  had  or  claimed  county  in   and   to   the  property   described 
any    right,    title    or    interest,    and   all   in-  or  covered. 
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8action  16-4101. 
10-4102. 
16-4103. 
16-4104. 
16-4103. 
16-4106. 

16-4107. 


COUNTY  PEANXIXQ  AXD  ZOXIXG  DISTniCTS 

Planning  and   zoning  districts — commission — creation. 
Development  pattern. 
Adoption  of  development  district. 
Surveys  and  examinations — powers. 
Regulations— appeals — permits  for  construction. 

Effect  of  act  upon  powers  of  incorporated  communities   to  plan  ad- 
jacent areas. 
"District"  dctlncd. 


16-4101.  Planning;  and  zoning  districts — commission — creation.  When- 
ever the  public  interest  or  convenience  may  require,  and  upon  petition  of 
sixty  per  centum  (60','c)  of  the  freeholders  aiTected  thereby,  the  board  of 
county  commissioners  is  hereby  authorized  and  empowered  to  order  and 
create  a  planning  and  zoning  district,  and  to  appoint  a  commission  con- 
sisting of  five  (5)  members.  The  commission  is  to  consist  of  the  three  (3) 
county  commissioners,  the  county  surveyor  and  the  county  assessor.  Mem- 
bers of  the  commission  shall  serve-  without  compensation  other  than  re- 
imbursement for  duly  authorized  expenses,  aud  shall  be  residents  of  the 
county  in  which  they  serve.  The  commission  hereby  is  authorized  to  ap- 
point necessary  employees  and  fix  their  compensation  with  the  approval  of 
the  board  of  county  commissioners,  to  select  a  chairman  to  serve  for  one 
(1)  year,  to  appoint  a  secretary  who  shall  keep  permanent  and  complete 
records  of  its  proceedings,  and  to  adopt  rules  governing  the  transaction  of 
its  business.  The  finances  necessary  for  the  transaction  of  the  planning 
and  zoning  commission's  business  and  to  pay  the  expenses  of  the  employees 
and  justified  expenses  of  the  members  of  the  board  shall  be  paid  from  a 
levy  of  not  to  exceed  one  (1)  mill  on  the  taxable  valuation  of  the  real 
property  within  such  district,  provided  that  no  such  planning  or  zoning 
district  may  be  created  in  an  area  which  has  been  zoned  by  an  incorpo- 
rated city  pursuant  to  section  11-2702  (2) 


History:     En.  Sec.  1,  Ch.  154,  E.  1953; 
•md.  Sec.  16,  Ch.  273,  L.  1971. 


History:     En.  Sec.  1,  Ch.  151,  L.  1953. 
Constitutionality 
_  This   chapter   docs    not    contravene    sec- 
tion 1,  article  IV  of  the  Montana  constitu- 
tion as  an  unlawful  delegation  of  power,, 
•inee  sufficient  guidelines  are  sot  out.  City? 
of    Missoula    v.    Missoula    Countv,    ]3y    jr, 
236.  3C2   P  2d  539,  542,  explained   in   139  •: 
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Tho  1971  amendment  added  the  proviso 
to  the  last  sentence;  and  made  a  minor 
change  in  phraseology. 

M  2C3,  207,  302  P  2.1  1021,  1023;  Doull  v. 
Wohlschlager,  139  M  274,  362  P  2d  542, 
543. 

Potltton  for  Establishment 

A  board  of  county  commissioners  does 
not  havo  the-  power  to  create  a  planning 
end  zoning  district  and  to  make  a  survey 
in  portions  of  the  county  in  the  absence  of 
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a  petition  by  sixty  per  cent  of  the  free- 
holders. Doull  v.  Wohlschlagcr.  141  M 
354,  377  P  2d  73S,  702.  (Dissenting  opin- 
ion, 141  M  354,  377  P  2d  758,  7G(3.) 

Survey 

A  county-wide  survey  is  unnecessary 
for  the  establishment  of  a  planning  aud 
zoning  district  unless  authorized  by  the 
requisite  petition  under  this  section.  Doull 


t.  Woblscblnijer,  141  M  354,  377  P  2d  75S, 
7C3.  (Dissenting  opiuion,  141  31  354,  377 
P  2d  758,  7G6.) 

Collateral  References 

CounticsC=21','.. 

20  C.J.S.  Counties  §  49. 

Zoning  regulations  as  to  privately  owned 
parking  places.  20  ALB  2d  SC7. 


16-4102.  Development  pattern.  For  the  purpose  of  furthering  the 
health,  safety  and  general  -welfare  of  the  people  of  the  county,  the  county 
planning  and  zouing  commission  hereby  is  empowered,  and  it  shall  be  its 
.duty  to  make  aud  adopt  a  development  pattern  for  the  physical  and 
economic  development  of  the  planning  and  zouing  district.  Such  develop- 
ment pattern,  with  the  accompanying  maps,  plats,  charts  and  descriptive 
matter,  shall  show  the  planning  aud  zoning  commission's  recommendations 
for  the  development  of  the  districts,  within  some  of  which  it  shall  be 
lawful  and  with  others  of  which  it  shall  be  unlawful  to  erect,  construct, 
alter  or  maintain  certain  buildings,  or  to  carry  on  certain  trades,  indus- 
tries or  callings,  or  within  which  the  height  and  bulk  of  future  buildings 
and  the  area  of  the  yards,  courts  and  other  open  spaces  and  the  future 
uses  of  the  land  or  buildings  shall  be  limited  and  future  building  set 
backlincs  shall  be  established.  No  planning  district  or  recommendations 
adopted  under  this  act  shall  regulate  lands  used  for  grazing,  horticulture, 
agriculture  or  for  the  growing  of  timber;  providing  that  existing  non- 
conforming uses  may  be  continued,  although  not  in  conformity  with  such 
zoning  regulations. 


History:     En.  Sec.  2,  Ch.  154,  L.  1053. 

Composition  of  District 

District  court  w;is  in  error  in  holding 
that  a  planning  and  zoning  district  must 
comprise  an  area  of  forty  acres  none  of 
which  are  used  for  grazing,  horticulture, 
agriculture  or  the  crowing  or"  timber,  since 
section  10-4107,  defining  a  district,  makes 
no  such  distinction.  Doull  v.  Wohlsch- 
lagcr,  141  M  354,  377  P  2d  758,  703.  (Dis- 
senting opinion,  141  M  354,  377  P  2d  758, 
766.) 

Construction 

Since  the  legislature  uses  the  word  "dis- 
trict" in  the  plural  in  the  second  sentence 
of  this  section  and  in  the  singular  in  the 
first  sentence,  it  must  be  assumed  that 
the  legislature  knew  the  difference  and 
intended  the  use  of  the  singular  when  so 
used.  Doull  v.  Wohischlngcr,  141  M  334, 
377  P  2d  75S,  702.  (Dissenting  opinion, 
141  M  351,  377  P  2d  75S,  700.). 

The  word  "used"  in  the  last  sentence 
of  this  section  i.i  a  verb  used  in  a  noun 
phrase  as  a  participial  adjective  rather 
than  in  the  past  tense  of  the  verb  form. 
When  a  verb  is  Jo  used  it  indicates  a 
present  rather  than  a  past  meaning.  Doull 
v.  Wolilsrhlager,  lil   M  354,  377  1*  2d  753, 


703.   (Dissenting  opinion,  141   M  354,  377 
P  2d  758,  700.) 

County-Wide  Survey 

It  is  unnecessary  to  make  a  couiity-wido 
survey  unless  so  authorized  by  the  requi- 
site petition  under  10-4101.  Doull  v. 
Wohlschlager,  141  M  354,  377  P  2d  758, 
703.  (Dissenting  opiuion,  141  M  354,  377 
P  2d  758,  700.) 

Farm  Lands 

Lands  used  for  grazing,  horticulture, 
agriculture  or  the  growing  of  timber  at 
the  time  of  survey  arc  not  thereafter 
exempt  from  regulation.  Doull  v.  Wohi- 
schlngcr, 141  M  354,  377  P  2d  753,  703. 
(Dissenting  opinion,  141  M  354,  377  P  2d 
758,  700.) 

The  legislature  intended  under  this  sec- 
lion  to  preserve  the  identity  of  farm  lands 
from  the  encroachment  of  expanding 
towns  and  cities,  but  only  so  long  as  tiiey 
arc  so  cmploved.  Doull  v.  Wohlschl.iger, 
141  M  351,  377  P  2d  75S,  701.  (Dissenting 
opinion,  141  M  354,  377  P  2d  758,  700.) 

Maps  and  Plats 

The  need  for  maps  and  plats  under  this 
section  would  only  seem  to  exist  when  the 
planning    and    zouing    commission    has    di- 


Tided    tho    district    into    separato    areas  Residential  Units 

within  which  it  is  permissible,  and  other  The  planning  and  roning  commission 
areas  within  which  it  is  not  permissible  has  complied  with  the  provisions  of  this 
to  erect  and  maintain  certain  types  of  scction  requiring  it  "to  make  and  adopt 
"industries,  trades  or  callings."  Such  a  a  .Icvelonmcut  pattern  for  tho  piivsical 
provision  is  intended  to  provide  notice  and  economic  development  of  the  "plan- 
where  the  regulations  may  vary  from  njn3  arui  20ning  district"  when  it  provides 
block  to  block  and  lot  to  lot.  Doull  v.  for  rCsidcutial  expansion  and  the  protcc- 
Wohlschlagcr,  141  M  3j4,  377  P  2d  753,  tioti  of  economic  values  by  restricting 
763.  (Dissenting  opinion,  141  M  351,  377  the  development  to  residential  units.  Doull 
P  2d  758,  7CG.)  v.  Wohlschlagcr,  141  M  354,  377  P  2d  75S. 

763.   (Dissenting  opinion,  141  M  354,  377 

P  2d  75S,  ICC.) 

16-4103.  Adoption  of  development  district.  Adoption  by  the  planning 
and  zoning  commission  of  the  development  district,  or  any  change  therein, 
may  be  in  whole  or  in  part,  but  must  be  by  the  affirmative  vote  of  the 
majority  of  the  whole  commission,  provided,  however,  that  prior  to  any 
such  adoption  a  public  hearing  shall-  have  been  held  not  less  than  fifteen 
(15)  days  after  notice  thereof  shall  have  been  posted  iu  at  least  three 
(3)  public  places  within  the  area  aft'ected.  The  resolution  adopting  the 
district  or  any  part  or  parts  covering  one  or  more  of  the  functional 
elements  which  may  be  included  within  the  district,  shall  refer  expressly 
to  the  maps,  charts  and  desciptive  matters  forming  the  pattern  or  part 
thereof;  provided  that  the  board  of  county  commissioners  shall  have  the 
power  to  authorize  such  variance  from  the  recommendations  of  the 
planning  commission  as  will  not  be  contrary  to  the  public  interest,  where, 
owing  to  special  conditions  a  literal  enforcement  of  the  decision  of  the 
planning  and  zoning  commission  will  result  in  unnecessary  hardship. 

History:     En.  Sec.  3,  Ch.  154,  X>.  1953.        nicipalitv  to  approval  of  subdivision  map 

„„.,„.,  or  plat,  h  ALU  2d  532. 

Collateral  References    , 

Validity  of  conditions  imposed   by  mil- 

16-4103.    Adoption  of  development  district.  JL973    SUPPLEMENT 

Variance   and  Nonconforming   Use   Dis-  question   of   a   variance ^  res  *4««ta.  ■ »»J 

♦inm.Uhpd  landowners  were   entitled   to   a  hearing  on 

unguisnea                                                                           merits  on   their  petition   for  variance. 

District  court  decision  .on.lmjr  no.      n-  ** Arm3lro„g,   _   M   -,    498    P 

forming  use  for  mobile  homos  to  m\  trail-  ., 

ers  and  court  order  to  remove  trailers  ex  -<!•>• 

cceding    that    number    did    not    make    the 

16  4104     Surveys  and  examinations— powers.  The  planning  and  zon- 
in*  commission,  and  any  of  its  members,  officers  and  employees  in  the 
performance  of  their  functions,  may  enter  upon  any  land  and  make  exam- 
inations and  surveys  and   place   and  maintain   the  necessary  monuments 
and  markers  thereon.  In  general,  the  planning  and  zoning  commiss won .ttoU 
have  such  powers  as  may  be  appropriate  to  enable  it  to  fulfill  its  functions 
and  duties  to  promote  county  planning  and  to  carry  out  the  purposes 
of  this  act.  All  public  officials,  departments  and  agencies,  having  informa- 
tion  maps,  and  data  deemed  by  the  commission  pertinent  to  county  plan- 
X  are  hereby  empowered  and  directed  to  make  such  information  avail- 
able  for  the  use  of  the  county  planning  and  zoning  commission. 
History:     En.  Sec.  4,  Ch.  151.  L.  1953. 
16-105.    Refrulations-appcals-pcrmits    for    construction.    The    plan- 
ning and  zoning  commission  may,  for  the  benefit  and  welfare  of  the .t*m  y, 
prepare  and  submit  to  the  board  of  county  commissioners,  drafts  of  resolu- 
tions for  the  purpose  of  carrying  out  Ihc  development  districts,  or  a 
part  thereof,  previously  adopted  by  the  commission,  uie hiding  omiiig  ami 
find  use  regulations,  the  nwkinft  of  unVml  maps  and  the  preservation  of 
the  integrity  thereof,  and  including  procedure  &>r  appeals  from  decisions 
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made  under  the  authority  of  such  regulations,  and  regulations  for  the 
conservation  of  the  natural  resources  of  the  county,  and  the  board  of 
county  commissioners  is  hereby  authorized  to  adopt  such  resolutions;  pro- 
vided that  any  person  aggrieved  by  any  decision  of  the  commission  or 
the  board  of  county  commissioners,  may,  within  thirty  (30)  days  after 
such  decision  or  order,  appeal  to  the  district  court  in  the  county  in  which 
the  property  involved,  is  located.  The  planning  and  zoning  commission 
hereby  is  empowered  to  authorize  and  provide  for  the  issuance  of  permits 
as  a  prerequisite  to  construction,  alteration  or  enlargement  of  any  building 
or  structure  otherwise  subject  to  the  provisions  of  this  act,  and  may 
establish  and  collect  reasonable  fees  therefor.  The  fees  so  collected  are 
to  go  to  the  general  fund  of  the  county. 

History:     En.  Sec.  5,  Ch.  151,  L.  1953.  colleges,    universities,    nnd     the    like.    3G 

ALB  2d  653. 

Appeals  Validity  of  zoning  regulations   with   re- 

^  An  aggrieved  party  may  appeal  any  de-  spect  to  uncertainty  and  indefir.itcncss  of 

cision  of  the  county  commissioners  within  district  boundary  lines.  39  ALR  2d  "GO. 

thirty  days  after  such  decision  was  made  Attack  on  validity  of  ?oniug  ordinance 

to    the    district    court.    Doull    v.    Wolilsch-  on   ground   of   improper   delegation   of   au- 

lagcr,  141  M  35-1.  377  P  2d  75S,  7GG.  (Dis-  thority    to    board'  or    officer.    5S    ALR    2d 

eenting  opinion,  141  M  351,  377  1'  2d  75S,  10S3. 

766.)  Applicability    of    zoning    regulations    to 

n„n,f„,.,i  p„<-„„, governmental     projects    or    activities.    61 

Collateral  References  ALR  nd  D70 

Zoning  regulations  as  affecting  churches.  Zoning   regulations   as   to   'hopping   con- 

138  ALU  12S7  and  74  ALU  2d  377.  tcrs.  7fi  ALU  2d  1172. 

Violation  of  zoning  ordinance  and  regu-  Validity    of    zoning    ordinance    limiting 

lation  as  affecting  or  creating  liability  for  use   of  land    near   or  surrounding   airport" 

injuries  or  death.  31  ALR  2d  1 1C9.  77  ALR  2d  1302.                                , 

Zoning  regulations  as  applied  to  schools, 

16-410G.  Effect  cf  act  upon  powers  of  incorporated  communities  to 
plan  adjacent  areas.  The  authority  heretofore  granted  by  law  to  the  in- 
corporated communities  to  approve  subdivision  plats  within  the  unincor- 
porated area  adjacent  to  their  corporate  limits  is  not  abrogated  by  this 
act  except  and  until  the  board  of  county  commissioners  having  .jurisdic- 
tion over  such  adjacent  area  establish  a  planning  commission,  and  adopt  ini- 
tial regulations  for  subdivision  control  within  adjacent  areas  or  districts. 
Authority  of  the  adjacent  municipality  shall  be  suspended  on  the  effective 
date  of  the  county  regulation  with  respect  to  all  areas  governed  by  county 
subdivision  regulations. 

History:     En.  Sec.  6,  Ch.  154,  L.   1953.      lidity    or    regularity    of    zoning    changes 

Collateral  References 

Standing  of  lot  owner  to  challenge  va- 


Collateral  References  mISL-"1  nCis,'b°ri"C  ProPcrt>--  3r  ALR 


16-4107.     "District"   defined.   For  the  purposes  of  this   act   the   word 
"district"  shall  mean  any  area  that  consists  of  not  less  than  forty  (40)  acres. 

History:     En.  Sec.  7,  Ch.   151,  L.  1953;  Doull  v.  Wohlschlager,  141   M  354,  377  P 

amd.  Sec.  1,  CU.  229,  L.  1955.  2d   75S,    7G3.    (l>issi'ntin«   opinion,   141    M 

„      .       ..  351,  377  P  2d  75S,  70.;.) 

Construction    ^  TIiU      gC(.ti||||      <.„,„,.,„.,,.,,,.,,      jistricts 

A   district   under    this   ncction   need    not  which  would   bo  le«s  than   an  entire  coun- 

eompriso   an   area   of   forty   acres   none   of  ty.  Doull  v.  Wolilst-hl.-igt-r,  Ml   M  351,  377 

which   arc   Used    for   grazing,   horticulture,  P  2d  753.  703.  (Dissenting  opinion,  141  M 

agriculture     or     the     growiug    of     timber.  354,  377  P  2d  758,  700.) 


1974    SUPPLEMENT 
TITLE  11— CITIES  AND  TOWNS 

CHAPTER"  5— ALTERATION  OF"  BOUNDARIES,  EXCLUSION 
AND  INCLUSION  OF  TERRITORY 

11-514.     Title.     The  bill  sliall  be  entitled  "The  Planned  Community  De- 
velopment Act  of  1973." 

History:  En.  11-514  by  Sec.  1,  Ch.  3C4,  L.  1974. 

11-515.     Purpose.     It  is  declared  as  a  matter  of  state  policy  that  cur- 
rent annexation  laws  and  planning  methods  incorporated  in  the  Montana 


ID-lc 
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system  are  in  many  cases  discriminatory  and  arc  causing  in  many  of  the 
Montana  cities  indiscriminate  growth  patterns  and  forcing  in  many  eases 
citizens  of  municipalities  to  be  annexed  without  provision  for  adequate 
city  services  extended  and  provided  for  them.  Likewise,  in  many  cities  city 
government  is  annexing  and  adding  to  cities  not  to  the  benefit  of  those 
being  annexed,  but  to  the  benefit  of  the  city,  merely  to  derive  a  greater  tax 
base.  Likewise,  in  many  cities  there  are  those  lying  on  the  perimeter  of  the 
city  not  within  the  corporate  boundaries  of  a  city  that  are  deriving  many 
benefits  from  the  city  without  paying  their  just  and  equal  share  for  these 
services.  Therefore,  it  is  the  purpose  of  this  act  to  develop  a  just  and 
equitable  system  of  adding  to  and  increasing  cities  boundaries  for  the 
state  of  Montana,  which  will  develop  the  following  firm  policies: 

(1)  Sound  urban  development  is  essential  to  the  continued  economic 
development  of  this  state  and  any  annexation  prepared  must  be  well 
planned  in  advance. 

(2)  Municipalities  arc  created  to  provide  the  governmental  services 
essential  for  sound  urban  development  and  for  the  protection  of  health, 
safety  and  welfare  in  areas  being  intensively  used  for  residential,  commer- 
cial, industrial,  institutional  and  governmental  purposes  or  in  areas  under- 
going such  development  and  future  annexations  must  consider  these  prin- 
ciples. 

(3)  Municipal  boundaries  should  be  extended,  in  accordance  with 
legislative  standards  applicable  throughout  the  state,  to  include  such  areas 
and  to  provide  the  high  quality  of  governmental  services  needed  for  the 
public  health,  safety  and  welfare. 

(4)  Areas  annexed -to  municipalities  in  accordance  with  such  uniform 
legislative  standards  should  receive  the  services  provided  by  the  annexing 
municipality  as  soon  as  possible  following  annexation. 

History:  En.  11-515  by  Sec.  2,  Ch.  364,  L.  1974. 

11-516.  Definitions.  The  following  terms  where  used  in  this  act  have 
the  following  meanings,  except  where  the  context  clearly  indicates  a  differ- 
ent meaning: 

(1)  "Contiguous"  means  any  area  which,  at  the  time  annexation  pro- 
cedures arc  initiated,  cither  abuts  directly  on  the  municipal  boundary  or  is 
separated  from  the  municipal  boundary  by  a  street  or  street  right  of  way, 
a  creek  or  river,  the  right  of  way  of  a  railroad  or  other  public  service  cor- 
poration, lands  owned  by  the  city  or  some  other  political  subdivision,  or 
lands  owned  by  the  state. 

(2)  "Municipality"  means  any  city  or  town  under  Montana  law. 

(3)  "Resident  freeholder"  means  a  person  who  maintains  Ins  residence 
on  real  property  in  which  he  holds  an  estate  of  life  or  inheritance  or  of 
winch  he  islhc  purchaser  of  such  an  estate  under  a  contract  for  deed,  some 
'iiemorandum  of  which  has  been  filed  in  the  office  of  the  county  clerk  and 
recorder. 

.     History:  En.  11-516  by  Sec.  3,  Ch.  3C4,  L.  1074. 

11-517.  Initiation  of  extension  of  corporate  limits.  The  governing 
body  of  any  municipality  may  extend  the  corporate  limits  of  such  muiiici- 
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pality  under  the  procedure  set  forth  in  this  act  upon  the  initiation  of  the 
procedure  by  the  board  itself;  or,  whenever  the  resident  freeholders  situ- 
ated outside  the  corporate  boundaries  of  any  municipality,  but  contiguous 
thereto,  desire  to  have  real  estate  annexed  to  the  municipality,  they  may 
file  with  the  governing  body  of  the  municipality  a  petition  bearing  the 
signatures  of  fifty-one  per  cent  (51%)  of  the  resident  freeholders  in  the 
territory  sought  to  be  annexed,  requesting  a  resolution  stating  the  intent 
of  the  municipality  to  consider  annexation.  Upon  passage  of  the  resolu- 
tion, the  governing  body  shall  follow  the  procedure  in  section  7  [11-520] 
of  this  act.  If  the  municipal  governing  body  fails  to  act  within  sixty  (CO) 
days  the  petitioners  may  appeal  to  the  district  court  under  the  procedure 
set  down  in  section  9  [11-522]  of  this  act. 

History:  En.  11-517  by  Sec.  4,  Ch.  364,  L.  1974. 

11-518.  Plans  to  provide  services.  *  A  municipality  exercising  authority 
under  this  act  shall  make  plans  for  the  extension  of  services  to  the  area 
proposed  to  be  annexed  and  shall,  prior  to  the  public  hearing  provided  for 
in  section  7  [11-520]  of  this  act,  prepare  a  report  setting  forth  its  plans 
to  provide  services  to  such  area.  This  report  shall  include  : 

(1)  A  map  or  maps  of  the  municipality  and  adjacent  territory  to  show 
the  following  information : 

(a)  the  present  and  proposed  boundaries  of  the  municipality; 

(b)  the  present  streets,  major  truck  water  mains,  sewer  interceptors 
and  outfalls  and  other  utility  lines,  and  the  proposed  extension  of  such 
streets  and  utility  lines  as  required  in  subsection  (3)  of  this  section;  and 

(c)  the  general  land-use  pattern  in  the  areas  to  be  annexed. 

(2)  A  statement  showing  that  the  area  to  be  annexed  meets  the  re- 
quirements of  section  6  [11-519]  of  this  act. 

(3)  A  statement  setting  forth  the  plans  of  the  municipality  for  ex- 
tending to  the  area  to  be  annexed  each  major  municipal  service  per- 
formed within  the  municipality  at  the  time  of  annexation.  Specifically, 
such  plans  shall: 

(a)  provide  a  long-range  plan  for  extension  of  services  and  the  acqui- 
sition of  properties  outside  the  corporate  limits.  This  plan  must  show  an- 
ticipated development  a  minimum  of  -five  (5)  years  into  the  future  showing 
on  a  yearly  basis  how  the  municipality  plans  to  extend  services,  develop 
and  add  sections  to  the  city; 

(b)  provide  for  extending  police  protection,  fire  protection,  garbage 
collection,  and  streets  and  street  maintenance  services  to  the  area  to  be 
annexed  on  substantially  the  same  basis  and  in  the  same  manner  as  such 
services  arc  provided  within  the  rest  of  the  municipality  prior  to  annex- 
ation; 

(c)  provide  for  future  extension  of  streets  and  of  major  trunk  water 
mains,  sewer  outfall  lines  and  other  utility  services  into  the  area  to  be 
annexed,  so  that  when  such  streets  and  utility  lines  become  necessary 
and  arc  constructed,  property  owners  in  the  area  to  be  annexed  will  be 
able  to  secure  such  services,  according  to  the  policies  in  effect  in  such 
municipality  for  extending  such  services  to  individual  lots  or  subdivisions; 
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(d)  if  extension  of  streets  and  water,  sewer  or  other  utility  lines  into 
the  area  to  be  annexed  is  necessary,  set  forth  a  proposed  timetable  for 
construction  of  such  streets  and  utility  lines ;  and 

(e)  a  method  must  be  set  forth  by  which  the  municipality  plans  to 
finance  extension  of  services  into  the  area  to  be  annexed.  Included  within 
this  plan  must  be  a  methodology  whereby  the  area  to  be  annexed  may  vote 
upon  any  proposed  capital  improvements.  Should  a  negative  vote  be  cast 
by  over  fifty  per  cent  (50%)  of  those  resident  freeholders  in  the  section 
or  sections  to  be  annexed  in  such  election,  the  area  shall  not  be  annexed. 
If  the  area  is  serviced  currently  by  adequate  water  and  sewage  services, 
streets,  curb  and  gutters,  and  no  capital  improvements  are  needed  to  pro- 
vide adequate  services  stipulated  by  this  section,  the  municipality  must  pro- 
vide the  area  to  be  aunexed  with  a  plan  of  how  they  plan  to  finance 
other  services  to  be  included  within  the* district — mainly  police  protection, 
fire  protection,  garbage  collection,  street  and  street  maintenance  services, 
as  well  as  continued  utility  service.  In  this  annexation  plan  it  must  be 
clearly  stated  that  the  entire  municipality  tends  to  share  the  tax  burden 
for  these  services.  And  if  so,  the  area  may  be  annexed  without  a  bond  issue 
under  the  provisions  of  this  act. 

History:  En.  11-518  by  Sec.  5,  Ch.  364,  L.  1974. 

11-519.  Standards  to  be  met  before  annexation  can  occur.  (1)  A  mu- 
nicipal governing  body  may  extend  the  municipal  corporate  limits  to  in- 
clude any  area  which  meets  the  general  standards  of  subsection  (2)  of  this 
section. 

(2)  The  total  area  to  be  annexed  must  meet  the  following  standards: 

(a)  it  must  be  contiguous  to  the  municipalities  boundaries  at  the  time 
the  annexation  proceeding  is  begun; 

(b)  no  part  of  the  area  shall  be  included  within  the  boundary  of  an- 
other incorporated  municipality; 

(c)  it  must  be  included  within  and  the  proposed  annexation  must 
conform  to  a  comprehensive  plan  as  prescribed  in  Title  11,  chapter  38, 
R.  C.  M.  1917 ;  and 

(d)  no  part  of  the  area  shall  be  included  within  the  boundary,  as 
existing  at  the  inception  of  such  attempted  annexation,  of  any  fire  district 
organized  under  any  of  the  provisions  of  chapter  20,  Title  11,  It.  C.  M. 
1947,  provided  that  such  fire  district  was  originally  organized  at  least  ten 
(10)  years  prior  to  the  inception  of  such  attempted  annexation. 

(3)  In  fixing  new  municipal  boundaries,  a  municipal  governing  body 
shall,  wherever  practical,  use  natural  topographic  features  such  as  ridge 
lines  and  streams  and  creeks  as  boundaries,  and  if  a  street  is  used  as  a 
boundary,  include  within  the  municipality  land  on  both  sides  of  the 
street  and  such  tmtsidc  boundary  may  not  extend  more  than  two  hundred 
(200)  feet  beyond  the  right  of  way  of  the  street. 

History :  En.  11-519  by  Sec.  C,  Ch.  3G4,  L.  1974. 

* 

11-520.  Resolution  of  intention  to  annex — public  hearing  notice ac- 
tion by  governing  body  after  hearing.     (1)     The  governing  l.ody  of  any 
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municipality  desiring  to  annex  territory  under  the  provisions  of  this  act 
shall  first  pass  a  resolution  stating  the  intent  of  the  municipality  to  con- 
sider annexation.  Such  resolution  shall  describe  the  boundaries  of  the  area 
under  consideration  and  fix  a  date  for  a  public  hearing  on  the  question 
of  annexation,  the  date  for  such  public  hearing  to  be  not  less  than  thirty 
(30)  days  and  not  more  than  sixty  (60)  days  following  passage  of  the 
resolution. 

(2)  The  notice  of  public  hearing  shall : 

(a)  fix  the  date,  hour  and  place  of  the  public  hearing; 

(b)  describe  clearly  the  boundaries  of  the  area  under  consideration; 

(c)  state  that  the  report  required  in  section  5  [11-51S]  of  this  act  will 
be  available  in  the  office  of  the  municipal  official  designated  by  the  govern- 
ing body  at  least  fourteen  (14)  days  prio'r  to  the  date  of  the  public  hearing. 

Such  notice  will  be  given  by  publication  in  a  newspaper  having  general 
circulation  in  the  municipality  once  a  week  for  at  least  four  (4)  successive 
■weeks  prior  to  the  date  of  the  hearing.  The  date  of  the  last  publication 
shall  not  be  more  than  seven  (7)  days  preceding  the  date  of  the  public 
hearing.  If  there  be  no  such  newspaper,  the  municipality  shall  post  the 
notice  in  at  least  five  (5)  public  places  within  the  municipality  and  at  least 
five  (5)  public  places  in  the  area  to  be  annexed  for  thirty  (30)  days  prior 
to  the  date  of  public  hearing. 

(3)  At  least  fourteen  (14)  days  before  the  date  of  the  public  hearing, 
the  governing  body  shall  approve  the  report  provided  for  in  section  5 
[11-518]  of  this  act,  and  shall  make  it  available  to  the  public  at  the  office 
of  the  municipal  official  designated  by  the  governing  body.  In  addition,  the 
municipality  may  prepare  a  summary  of  the  full  report  for  public  distribu- 
tion. 

(4)  At  the  public  hearing,  a  representative  of  the  municipality  as 
designated  by  the  governing  body  shall  first  make  an  explanation  of  the 
report  required  in  section  5  [11-51S]  of  this  act.  Following  such  explana- 
tion, all  persons  resident  or  owning  property  in  the  territory  described  in 
the  notice  of  public  hearing  and  all  residents  of  the  municipality  shall  be 
given  an  opportunity  to  be  heard. 

(5)  The  municipal  governing  body  shall  take  into  consideration  facts 
presented  at  the  public  hearing  and  shall  have  authority  to  amend  the 
report  required  by  section  5  [11-518]  of  this  act  and  to  make  changes  in 
the  plans  for  serving  the  area  proposed  to  be  annexed  so  long  as  such 
changes  meet  the  requirements  of  section  5  [11-513].  At  any  regular  or 
special  meeting  held  no  sooner  than  seven  (7)  days  following  the  public 
hearing  and  no  later  than  sixty  (GO)  days  following  such  public  hearing, 
the  governing  body  shall  have  authority  to  adopt  an  ordinance  extending 
the  corporate  limits  of  the  municipality  to  include  all,  or  such  part,  of  the 
area  described  in  the  notice  of  public  hearing,  which  meets  the  require- 
ments of  section  G  [11-519]  of  this  act,  and  which  the  governing  body  has 
concluded  should  be  annexed.  The  ordinance  shall: 

(a)  contain  specific  findings  showing  that  the  area  to  be  annexed 
meets  the  requirements  of  section  G  [11-519]  of  this  act.  The  external 
boundaries  of  the  area  to  be  annexed  shall  be  described  by  metes  and 
bounds;    » 
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(b)  contain  a  statement  of  the  intent  of  the  municipality  to  provide 
services  to  the  area  being  annexed  as  set  forth  in  the  report  required  by 
section  5  [11-51S]  of  this  act;  and 

(c)  fix  the  effective  date  of  annexation.  The  effective  date  of  annex- 
ation may  be  fixed  for  any  date  -within  twelve  (12)  months  from  the  date 
of  passage  of  the  ordinance. 

(C)  From  and  after  the  effective  date  of  the  annexation  ordinance, 
the  territory  and  its  citizens  and  property  shall  be  subject  to  all  debts, 
laws,  ordinances  and  regulations  in  force  in  such  municipality  and  shall  be 
entitled  to  the  same  privileges  and  benefits  as  other  parts  of  such  munic- 
ipality. The  newly  annexed  territory  shall  be  subject  to  municipal  taxes 
levied  for  the  fiscal  year  following  the  effective  date  of  annexation.  An- 
ccxed  property  which  is  part  of  a  sanitary  district  or  other  special  service 
district  which  has  installed  water,  sewer  or  other  utilities  or  improve- 
ments, paid  for  by  the  residents  of  said  district,  shall  not  be  subject  to 
that  part  of  the  municipal  taxes  levied  for  debt  service  for  the  first  five 
(5)  years  after  the  effective  date  of  annexation. 

(7)  If  a  municipality  is  considering  the  annexation  of  two  (2)  or 
more  areas  which  are  all  adjacent  to  the  municipal  boundary  but  are  not 
adjacent  to  one  another,  it  may  undertake  simultaneous  proceeding  under 
authority  of  this  act  for  the  annexation  of  such  areas. 

(8)  For  a  period  of  twenty  (20)  days  after  the  public  hearing  pro- 
vided for  in  section  7  [11-520]  of  this  act  the  governing  body  of  the 
municipality  shall  receive  expressions  of  approval  or  disapproval  in  writ- 
ing, of  the  proposed  annexation  from  resident  freeholders  of  the  territory 
proposed  to  be  annexed.  If  a  majority  of  the  said  resident  freeholders,  in 
writing,  disapprove  the  proposed  annexation,  no  further  proceedings  under 
this  act  shall  be  had,  relating  to  the  territory  proposed  to  be  annexed  or  any 
part  thereof,  for  a  period  of  one  (1)  year  from  the  date  of  such  disap- 
proval 

History:  En.  11-520  by  Sec.  7,  Ch.  364,  L.  1974. 

11-521.  Annexation  order.  The  clerk  or  other  officer  performing  the 
duties  of  the  clerk  of  the  governing  body  of  a  municipality  shall  promptly 
make  and  certify  under  the  seal  of  the  municipal  corporation  a  copy  of 
the  record  so  entered  upon  the  minutes,  which  document  shall  be  filed  with 
the  clerk  of  the  county  in  which  the  municipality  to  which  the  territory 
or  territories  are  sought  to  be  annexed,  is  situated.  From  and  after  the  date 
of  filing  the  document  in  the  office  of  the  county  clerk  or  the  effective  date 
of  the  ordinance,  whichever  is  later,  the  annexation  of  the  territory  or 
territories  shall  be  complete  and  henceforth  such  annexed  territory  or 
territories  shall  be  a  part  of  the  municipal  corporation,  and  the  city  or 
'•own  to  which  the  annexation  is  made  has  the  power  to  pass  all  necessary 
ordinances  pertaining  thereto. 

History:  En.  11-521  by  Sec.  8,  Ch.  364,  L.  1974. 

11-522.  Right  to  court  review  when  area  annexed.  (1)  Within  thir- 
ty  (30)   days  following  the  passage  of  an  annexation   ordinance   under 
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authority  of  this  act,  cither  a  majority  of  the  resident  freeholders  in  the 
territory  or  the  owners  of  more  than  seventy-five  per  cent  (73%)  in  as- 
scssed  valuation  of  the  real  estate  in  the  territory  who  shall  believe  that 
he  or  they  will  suffer  material  injury,  by  reason  of  the  failure  of  the 
municipal  governing  body  to  comply  with  the  procedure  set  fortli  in 
this  act  or  to  meet  the  requirements  set  forth  in  section  C  [11-519]  of  this 
act  as  they  apply  to  his  or  their  property,  may  file  a  petition  in  the  district 
court  of  the  district  in  which  the  municipality  is  located,  seeking  review  of 
the  action  of  the  governing  board  and  serve  a  copy  of  the  petition  on  the 
municipality  in  the  manner  of  service  of  civil  process. 

(2)  If  two  (2)  or  more  petitions  for  review  are  submitted  to  the  court, 
the  court  may  consolidate  all  such  petitions  for  review  at  a  single  hearing. 

(3)  The  review  shall  be  conducted  by  the  court  without  a  jury.  The 
court  may  hear  oral  arguments  and  receive  written  briefs,  and  may  take 
evidence  intended  to  show  cither: 

(a)  that  the  statutory  procedure  was  not  followed ; 

(b)  that  the  provisions  of  section  5  [11-51S]  or  section  6  [11-519] 
were  not  met;  or 

(c)  the  court  may  affirm  the  action  of  the  governing  body  without 
change,  or  it  may: 

(i)  remand  the  ordinance  to  the  municipal  governing  body  for  further 
proceedings  if  procedural  irregularities  are  found  to  have  materially 
prejudiced  the  substantive  rights  of  any  of  the  petitioners; 

(ii)  remand  the  ordinance  to  the  municipal  governing  body  for 
amendment  of  the  boundaries  to  conform  to  the  provisions  of  section  G 
[11-019]  ;  but  the  court  cannot  remand  the  ordinance  to  the  municipal 
governing  body  with  directions  to  add  an  area  to  the  municipality  which 
was  not  included  in  the  notice  of  public  hearing  and  not  provided  for  in 
plans  for  service;  or  f 

(iii)  remand  the  report  to  the  municipal  governing  body  for  amend- 
ment of  the  plans  for  providing  services  to  the  end  that  the  provisions  of 
section  5  [11-513]  of  this  act  are  satisfied. 

If  any  municipality  fails  to  take  action  in  accordance  with  the  court's 
instructions  upon  remand  within  three  (3)  months  from  receipt  of  such 
instructions,  the  court  may  in  its  discretion  extend  the  time  for  compliance. 

(4)  Any  party  to  the  review  proceedings,  including  the  municipality, 
may  appeal  to  the  Montana  supreme  court  from  the  final  judgment  of  the 
district  court  under  rules  of  procedure  applicable  in  other  civil  cases.  The 
appealing  party  may  apply  to  the  lower  court  for  a  stay  in  its  final  deter- 
mination, or  a  stay  of  the  annexation  ordinance,  whichever  shall  be  appro- 
priate, pending  the  outcome  of  the  appeal  to  the  higher  court;  provided, 
that  the  lower  court  may,  with  the  agreement  of  the  municipality,  permit 
annexation  to  be  effective  with  respect  to  any  part  of  the  area  concerning 
which  no  appeal  is  being  made. 

If  part  or  all  of  th.c  area  annexed  under  the  terms  of  an  annexation 
ordinance  is  the  subject  of  an  appeal  to  the  lower  or  higher  court  on  the 
effective  date  of  the  ordinance,  then  the  ordinance  shall  be  deemed 
amended  to  make  the  effective  date  with  respect  to  such  urea  the  date  ot 
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the  final  judgment  of  the  lower  or  higher  court,  whichever  is  appropriate, 
or  the  date  the  municipal  governing  board  completes  action  to  make  the 
ordinance  conform  to  the  court's  instructions  in  the  event  of  remand. 

(5)  All  decisions  and  findings  of  the  governing  body  of  the  munici- 
pality shall  be  presumed  to  be  reasonable  and  lawful,  until  and  unless 
they  are  modified  or  set  aside  by  the  governing  body  or  upon  review. 

(6)  No  decisions  of  the  governing  body  shall  be  subject  to  collateral 
attack  and  may  be  reviewed  or  modified  only  in  the  manner  provided  herein. 

History:  En.  11-522  by  Sec.  9,  Ch.  364,  L.  1974. 

11-523.  Right  to  court  review  when  area  not  annexed.  After  the  resi- 
dent freeholders  have  properly  petitioned  the  governing  body  of  the 
municipality  and  the  body  has  failed  to  pass  a  resolution  of  intent  to  annex 
within  sixty  (60)  days,  the  petitioners  may  file  a  complaint  and  a  duplicate 
copy  of  the  petition  in  the  district  court  of  the  proper  jurisdiction  stating 
the  reason  why  the  proposed  annexation  should  take  place.  The  munici- 
pality shall  be  designated  party  defendant  in  the  cause  and  shall  be  re- 
quired to  appear  and  answer  as  in  other  eases.  The  court,  without  a  jury, 
shall  hear  and  determine  the  questions  presented  in  the  petition.  If  the  evi- 
dence establishes  that: 

(1)  essential  municipal  services  and  facilities  are  not  available  to  the 
inhabitants  of  such  territory; 

(2)  the  municipality  is  physically  and  financially  able  to  provide 
municipal  services  to  the  area  sought  to  be  annexed;  and 

(3)  at  least  one-eighth  (1/S)  of  the  aggregate  external  boundaries 
of  the  territory  sought  to  be  annexed  is  contiguous  to  the  boundaries  of 
the  municipality;  the  court  shall  order  the  proposed  annexation  to  take 
place,  notwithstanding  the  provisions  of  any  other  law  of  this  state. 

If,  however,  the  evidence  docs  not  establish  all  three  (3)  of  the  fore- 
going factors,  the  court  shall  deny  the  petition  to  annex  and  dismiss  the 
proceeding. 

History:  En.  11-523  by  Sec.  10,  Ch.  364,  L.  1974. 

11-524.  Certain  expenditures  authorized.  Municipalities  initiating  an- 
nexations under  the  provisions  of  this  act  arc  authorized  to  make  expendi- 
tures for  surveys  required  to  describe  the  property  under  consideration,  or 
for  any  other  purpose  necessary  to  plan  for  the  study  or  annexation  of 
unincorporated  territory  adjacent  to  the  municipality.  In  addition,  follow- 
ing final  passage  of  the  annexation  ordinance,  the  annexing  municipality 
shall  have  authority  to  proceed  with  expenditures  for  construction  of 
streets,  utility  lines  and  other  capital  facilities  in  the  annexed  area. 

History:  En.  11-524  by  Sec.  11,  Ch.  364,  L.  1974. 

11-525.  Severability  and  construction.  It  is  the  intent  of  the  legisla- 
tive assembly  that  if  a  part  of  this  act  is  invalid,  all  valid  parts  that  arc 
severable  from  the  invalid  part  remain  in  effort.  If  a  part  of  this  act  is 
invalid  in  one  or  more  of  its  applications,  the  part  remains  in  effect  in  all 
Valid  unifications  that  are  severable  from  the  invalid  applications. 

In  so  far  as  the  provisions  of  this  act  arc  inconsistent  with  the  provi- 
sions of  any  other  law,  the  provisions  of  this  act  shall  be  rout  rolling.  The 
method  of  annexation  authorized  in  this  act  shall  be  construed  as  supple- 
mental to  and  independent  from  other  methods  of  annexation  authorized 
by  slate  law. 

History:  En.  11-525  by  Sec.  12,  Ch.  364,  L.  1974. 


CHAPTER  22 
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Section   11-2201.     Special  improvements — powers  of  city  council. 

11-2202.  Special  improvement  districts — placing  wires  underground — cost  per 
lineal  foot. 

11-2203.     Connections  with  water  and  gas  pipes. 

11-2201.     Resolution  of  intention — notice — materials. 

11-2205.  Assessment  of  extended  district  including  lots  not  fronting  on  im- 
provement. 

11-220C.     Protests  against  proposed  work. 

11-2207.     Jurisdiction  to  order  proposed  improvements. 

11-2208.     Sufficiency  of  description  after  resolution  of  intention. 

11-2209.     Bid  for  work  and  award  of  contract. 

11-2210.     Contract  by  owner  to  do  work. 

11-2211.     Reletting  contract  after  default  of  contractor. 

11-2212.     Default  of  contractor — reletting  of  work. 

11-2213.     Pond  of  contractor. 

11-2214.     Methods  of  payments  of  improvements. 

11-2214.1.  Authorization  to  issue  bonds  by  improvement  district  formed  for 
pedestrian  malls  or  off-street  parking. 

11-2214.2.  Assessments   and    bonds    for   pedestrian    malls    or   off-strcct   parking. 

11-2214.3.  Certification  of  unpaid  assessments — payments  by  installments — in- 
terest— and  payments  in  advance  for  pedestrian  malls  and  off- 
street  parking. 

11-2214.4.  Improvement  districts  for  providing  off-street  parking  facilities — 
providing  for  the  leasing  of  real  property  therefor,  mid  for  the 
improvement  ^hereof. 

11-2214.5.  Special  provisions  relating  to  improvement  districts  for  off-street 
parking  purposes. 

11-2215.     Including  and   assessing  unplatted    lands   in    improvement   district. 

1 1-2210.     Sewer  systems. 

11-2217.  Cities  and  towns  may  establish  sewage  treatment  and  disposal  plants 
and  systems  and  water  supply  and  distribution  systems. 

11-2218.     May  issue   revenue    bonds — slinking   fund — refunding   revenue   bonds. 

11-221!>.     Pates  and  charges  for  services. 

11-2221).     Income  to  be  kept  separately. 

11-2220.1.  Powers  and  duties  of  public  service  commission  unaffected. 

11-2221.  Covenants  with  holders  of  bonds — users  of  system  must  pny  for 
service — no  tax  liability  incurred — registration  of  bonds. 
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11-2222.     Assessment  to  pay  cost  of  improvements. 

11-2223.  Hearing  of  objections — modification  of  assessment. 

11-2224.  Care  of  street  parking — lesolution  levying  assessment. 

11-2225.  Damages  to  property  and  payment  thereof. 

11-222G.  Construrtion   of   sidewalks,  "curbs   and   gutters   without   formation   of 
1973    SUPPLEMENT"     „,„S1       special  improvement  district. 

n-^-b.l.  Construction  or  replacement  of  alley  approaches  without  formation  of  special 
improvement  district. 

11-2227.  Interest  on  assessments. 

11-2228.  Costs  and  expenses  considered  as  cost  of  improvements. 

11-2229.  Assessments  as  lien  upon  property. 

11-2230.  Mistakes  or  misnomers  not  to  invalidate  assessment. 

11-2231.  Form  of  bonds  and  warrants. 

11-2232.  Payments  under  contracts. 

11-2233.  Collection  of  city  taxes  and  assessments  by  county  treasurer— certifi- 
cation. 

11-2234.  City  treasurer  to  collect  special  assessments,  wlicn.- 

11-2235.  City  treasurer  may  collect  special  assessments,  when. 

11-2230.  Special  assessments,  when  payable. 

11-2237.  Delinquent  assessments  may  be  reinstated. 

11-223S.  Correction  of  assessment — collection  upon  relevy  of  tax. 

11-2230.  Payment  of  tax  under  protest — action  to  recover. 

11-2210.  Mistake  in  name  or  description  not  fatal.  "*V 

11-2241.  Owner  of  property— definition  of  terms — publication  of  notice. 

11-2242.  Adjournment  of  hearing  by  council. 

11-2243.  Posting  and  publication  of  notices  by  clerk — effect  of  errors  in  pro- 
ceedings. 

11-2244.  Curative  section  concerning  special  improvements. 

11-2245.  Special  improvement  districts  for  lighting  streets— apportionment  of 
cost. 

11-2240.  Apportionment  of  costs — assessments. 

11-2247.  Resolution    of    intention— notice— protest— hearings— installation     of 
system. 

11-2248.  Objections  to  irregular  proceedings. 

11-2249.  Bonds  and  warrants— interest — redemption. 

11-2250.  Preparatory  expense — accounts  by  engineer. 

11-2251.  Assessing  cost  of  system — resolution — hearings — funds. 

11-2252.  Maintenance  of  system — assessment  of  costs. 

11-2253.  Effect  of  mistake  as  to  ownership  of  property. 

11-2254.  Remedies  for  correction  of  errors. 

11-2255.  Procedure  for  discontinuance  of  system.  , 

11-2250.  Repealing  and  saving  clauses. 

11-2257.  Property  of  United  States  not  liable  for  costs. 

11-2258.  Improvements  within  sprinkling  districts. 

11-2259.  Power  to  borrow  money  from  United  States— repayment. 

11-2200.  Maintenance  of  improvements. 

11-22G1.  Power  to  assess  costs  against  property. 

11-2202.  Notice  of  ordinance — publication — protests. 

11-2203.  Street  sprinkling. 

11-2204.  Street  sprinkling — creation  of  districts. 

11-2205.  Street  sprinkling — change  of  district. 

11-2200.  Assessment  to  pay  for  work. 

11-2207.  Assessment  to  pay  for  work — method  of  assessment. 

11-2208.  Assessment  to  pay  for  work — method  of  levy  of  assessment. 

11-2209.  Special  improvement  district  revolving  fund. 

11-2270.  Transfers  from  general  fund  and  tax  levy  for  revolving  fund. 

11-2271.  Loans  from  revolving  fund  for  paying  improvement  district  warrants 
— authorization  by  electors. 

11-2272.  Lien    for   loans    from    revolving    fund — surplus    district    funds   trans- 
ferred to  revolving  fund. 

11-2273.  Use  of  excess  moneys  in  revolving  fund. 

11-2274.  Supplemental  revolving  fund  from  parking  meter  revenue. 

11-2275.  Creation  and  maintenance  of  fund. 

11-2270.  Issuance  of  bonds — submission  to  electors. 

11-2277.  Determination    of    provisions    of    bonds — maturity — interest — form. 

11-2278?  Operation  and  usn  of  fund. 

11-2279.  Obligation    of   city   or   town — enforcement    of    bondholder's    rights. 

11-2280.  Court  determination  of  validity  of  proceedings. 

11-2281.  Separability  clause. 
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11-22S2.  Cancellation  of  extinguished  liability  accounts. 

11-22S3.  Repealed. 

11-22S4.  Repealed. 

11-22S.">.  Strut  parking  improvement  districts — abandonment. 

Il-223i5.  City  and  town  council — powers  and  duties — repair  and  maintenance 

— resolutions. 

11-22S7.  Designation  of  district. 

11-2288.  Investment  of  interest  and  sinking  fund  moneys. 

11-2201.  (5225)  Special  improvements — powers  of  city  council.  All 
streets,  alleys,  places,  or  courts  in  the  municipalities  of  this  state,  now 
open  or  dedicated,  or  which  may  hereafter  be  opened  or  dedicated  to 
public  use,  shall  be  deemed  and  held  to  be  open  public  streets,  alleys, 
places,  or  courts,  for  the  purposes  of  this  chapter,  and  the  city  council 
of  each  municipality  is  hereby  empowered  to  establish  and  change  the 
grades  of  said  streets,  alleys,  places,  or  courts,  and  fix  the  width  thereof, 
and  is  hereby  invested  with  jurisdiction*  to  acquire  private  property  for 
right  of  way,  and  to  order  to  be  done  any  of  the  work  mentioned  in  this 
chapter  under  the  proceedings  hereinafter  described. 

Further,  that  in  addition  to  the  powers  heretofore  granted,  when  the 
public  interest  or  convenience  requires,  the  governing  body  of  a  munici- 
pality may: 

(1)  Establish  pedestrian  malls. 

(2)  Prohibit,  in  whole  or  in  part,  vehicular  traffic  on  a  pedestrian 
mall. 

(3)  Pay,  from  general  funds  of  the  municipality  or  other  available 
moneys  or  from  the  proceeds  of  assessments  levied  on  lands  benefited 
by  the  establishment  of  a  pedestrian  mall,  the  damages,  if  any,  allowed 
or  awarded  to  any  property  owner  by  reason  of  the  establishment  of  a 
pedestrian  mall,  provided  that  the  resolution  of  intention  contains  a  state- 
ment that  an  assessment  will  be  levied  to  pay  the  whole  or  a  stated  portion 
of  such  damages,  if  any,  allowed  or  awarded  to  any  property  owner  by 
reason  of  the  establishment  of  such  pedestrian  mall. 

(4)  Construct  on  public  streets  which  have  been  or  will  be  estab- 
lished as  a  pedestrian  mall  improvements  of  any  kind  or  nature  necessary 
or  convenient  to  the  operation  of  such  streets  as  a  pedestrian  mall,  includ- 
ing but  not  limited  to  paving,  sidewalks,- curbs,  sewers,  covered  walkways 
or  areas,  air  conditioning,  drainage  works,  street  lighting  facilities,  fire 
protection  facilities,  fiood  protection  facilities,  water  distribution  facilities, 
vehicular  parking  areas,  retaining  walls,  landscaping,  tree  planting,  stat- 
uary, fountains,  decorative  structures,  benches,  rest  rooms,  child  care  fa- 
cilities, display  facilities,  information  booths,  public  assembly  facilities, 
and  other  structures,  works  or  improvements  necessary  or  convenient  to 
serve  members  of  the  public  using  such  pedestrian  mall  including  Ihc 
reconstruction  or  relocation  of  existing  municipally  owned  works,  im- 
provements or  facilities,  on  such  streets.  Such  improvements  or  structures 
may  bt'altaehed  to  abutting  private  buildings  or  structures,  provided  that 
Bltcll  improvements  or  structures  shall  be  located  on  public  property. 

(a)  11  is  further  provided  that  in  addition  to  the  purposes  for  which 
an  improvement  district  may  be  formed,  as  heretofore  set  forth,  an  im- 


provemenl  district  may  be  formed  for  the  sole  purpose  of  the  operation, 
niaintenauce,  repair  and  improvements  of  pedestrian  malls,  oft'-street  park- 
ing facilities,  and  parkings  and  parkways. 

(b)  Subject  to  the  powers  granted  and  the  limitations  contained  in 
this  section,  the  powers  and  duties  of  the  municipality  and  the  procedure 
to  be  followed  shall  be  as  provided  in  this  article  for  other  types  of  special 
improvement  districts. 

(c)  If  a  petition  for  the  formation  of  an  improvement  district  under 
the  provisions  of  this  section  is  presented  to  the  governing  body  pur- 
porting to  be  signed  by  all  of  the  real  property  owners  in  the  proposed 

1Q~»  district,  exclusive   of  mortgagees  and   other  lien   holders,   the   governing 

y73  SuPPLEMENfody'  after  verifying  such  ownership  and  making  a  finding  of  such  fact, 
shall  adopt  a  resolution  of  intention  to  order  the  improvement  pursuant 
to  the  provisions  of  section  11-2204,  and  shall  have  immediate  jurisdiction 
to  adopt  the  resolution  ordering  the  improvement  pursuant  to  the  follow- 
ing provisions,  without  the  necessity  of  the  publication  and  posting  of 
the   resolution  of  intention  provided  for   in  section   11-2204. 

(d)  The  governing  body  shall  make  annual  statements  ana  estimates 
of  the  expenses  of  the  district,  which  shall  be  provided  for  by  the  levy  and 
collection  of  ad  valorem  taxes  upon  the  assessed  value  of  all  the  real  and 
personal  property  in  the  district,  shall  publish  notice  thereof,  shall  have 
hearings  thereon  and  adopt  them  at  the  times  and  in  the  manners  provided 
for  incorporated  cities  and  towns  by  the  applicable  portions  of  sections 
11-2204  and  11-220G.  The  governing  body,  on  or  before  the  second  Monday 
in  August  of  each  year,  shall  fix,  levy  and  assess  the  amount  to  be  raised 
by  ad  valorem  taxes  upon  all  of  the  property  of  the  district.  All  statutes 
providing  for  the  levy  and  collection  of  state  and  county  taxes,  including 
the  collection  of  delinquent  taxes  and  sale  of  property  for  nonpayment  of 
taxes  shall  be  applicable  to  the  district  taxes  provided  for  under  this 
section. 


(e)  An  improvement  district  formed  for  the  purposes  of  establishing  a 
pedestrian  mall  or  oft'-strect  parking  may  be  financed  in  accordance  with 
the  provisions  of  section  11-2214,  R.  C.  M.  1947,  and/or  in  accordance  with 
the  methods  of  financing  set  forth  for  the  construction  of  water  or  sewer 
systems  as  sot  forth  in  section  11-2218,  K.  C.  M.  1047. 

(5)  Create  special  lighting  districts  on  any  street  or  streets  or  public 
highway  therein  or  portions  thereof  for  the  purposes  of  lighting  such 
street  or  streets  or  public  highway  and  is  hereby  empowered  to  assess 
such  costs  for  installation  and  maintenance  to  property  abutting  thereto 
and  to  collect  such  costs  by  special  assessment  against  said  property. 

Further,  that  in  addition  to  the  powers  heretofore  granted,  the  city 
or  town  council  is  empowered  to  make  assessments  in  the  manner  provided 
in  section  11-2245  hereafter  on  property  abutting  said  street  or  highway 
and  lying  outside  the  boundaries  of  said  city  or  town,  so  long  as  that 
portion  of  the  street  or  public  highway  to  be  lighted  is  adjacent  to  the 
boundary  line  of  said  city  or  town  or  lies  partially  within  said  city  or 
town  or  extends  from  one  point  within  said  city  or  town  to  another 
point  within  said  city  or  town. 


nistory:  En.  Sec.  1,  Ch.  89,  L.  1013;  re- 
en.  Sec.  5225,  R.  C.  M.  1021;  amd.  Sec. 
1,  Ch.  136,  L.  19G7;  amd.  Cli.  280,  L. 
1971. 

History:  »  En.  Sec.  1,  Ch.  89,  L.  1013; 
re-en.  Sec.  5225,  R.  C.  M.  1921;  amd.  Sec. 
1,  Ch.  13G,  L.  19C7. 

XOTK. — For  history  of  curly  improve- 
ment district  acts,  sec  Startler  v.  City  of 
Helena,  4ii  M  1-S,  127  I'  ■I.14.  Sections 
3307  to  3412,'Hevised  Codes  l'Ji'7  (except 
sections  33ii.8  si nd  331MI  to  33!»5),  were  r.- 
pealed  l>y  chapter  80,  Lawn  of  It' 13,  which 
is  here  given  :is  amended. 

Street  Improvements 

Sections  11  22ul  to  11-2281  provide  the 
method  for  tarrying  <>"•  II'"  powers  grant- 
ed in  section  l'l-'.Miii.  Dietrich  v.  City  of 
Deer  Lodge,  121  M  8,  IMS  1'  2.1  "OS. 

A    city    may    create    :i    «|'<<  i:il    improve- 


Amendments  1973    SUPPLEMENT 

Tlie  1971  nmendment  added  subdivision 
(5) j   and   made   a   minor   change   in   style. 

ment  district  for  street  improvements 
where  the  street  is  also  a.  part  of  a  state 
highway  and,  in  such  instance,  the  con- 
tracts i'or  the  work  must  he  awarded  by 
the  state  higliwav  commission.  Wood  v. 
Citv  of  Knlispcllj  131  M  3!'«,  310  P  2d 
1038,  100'2. 
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Hli  M  IN,  13H,  284  V  131. 
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Collateral  References  Manner  of  enforcing  special  assessments 

Municipal  CorporationsC=2G9  (3).  against  putdic  property.  05  ALR  CS9  and 

63  C.J.S.  Municipal  Corporations  8  1016.  loO  ALB  139-1. 

33  Am.  Jur.  216,  Municipal  Corporations.  P°«cr  and  duty  to  include  in  a  penodi- 

S  559  et  son  cn'    special    assessment    tlie    amount    ot    a 

'  '  deficiency   for  a   previous   period   resulting 

Leasehold  estate  in  exempt  property  as  from    delinquent    assessments    which    may 

subject    of   tax   or    special    assessment.    23  eventually  be  paid.  96  ALR  1275. 

ALR  249.  Assessment  or  taxation  of   property   for 

Public    school    property    as    subject    to  use,    as    distinguished    from    construction, 

assessment     for     local     improvements.     3G  maintenance,  repair,  or  operation,  of  public 

ALR  1510.  improvement.  127  ALU  1374. 

Necessity  that  additional  assessment  in  Construction   or  improvement   of   sewers 

proceeding  for  local  improvement   precede  as  a   local  or  district   improvement   within 

incurring  liability  in  excess  of  the  original  provisions  authorizing  or  requiring  special 

assessment.  03  ALU  1171'.  assessments  or  other  specified  means  of  de- 

Lump-suni  assessment  for  taxes  or  public  fraying  expense.  134  ALR  S95. 

improvement   against    property    owned    by  Limitation    of    action    on    or    to    compel 

cotenants  in  undivided  shares.  SO  ALR  SG2.  taxation  far  improvement  bonds.   38  ALR 

Public    property    as    subject    to    special  2d  930. 
assessment  for  improvement.  90  ALB  1137. 

11-2202.  (522G)  Special  improvement  districts  —  placing  wires  un- 
derground— cost  per  lineal  foot.  (1)  'Whenever  the  public  interest  or 
convenience  may  require,  the  city  council  is  hereby  authorized  and  em- 
powered to  create  special  improvement  districts,  for  building,  construct- 
ing and  maintaining  devices  intended  to  protect  the  safety  of  the  public 
from  open  ditches  carrying  irrigation  or  other  water,  and  for  building  and 
constructing  municipal  swimming  pools  and  other  recreation  facilities,  and 
order  the  whole,  or  any  portion  or  portions,  cither  in  length  or  width,  of 
any  one  or  more  of  the  streets,  avenues,  alleys,  or  places  or  public  ways 
of  any  such  city,  graded  or  regraded  to  the  official  grade,  planked  or  re- 
planlced,  paved  or  repaved,  macadamized  or  remacadamized,  graveled  or 
regraveled,  piled  or  replied,  capped  or  recapped,  surfaced  or  resurfaced, 
oiled  or  reoiled,  and  to  order  the  construction  or  reconstruction  therein 
of  sidewalks,  crosswalks,  culverts,  bridges,  gutters,  curbs,  steps,  parkings, 
including  the  planting  of  grassplots  and  setting  out  of  trees;  sewers, 
ditches,  drains,  conduits,  and  channels  for  sanitary  and  drainage  purposes, 
or  eitlicr  or  both  thereof,  with  outlets,  cesspools,  manholes,  catchbasins, 
flush  tanks,  septic  tanks,  connecting  sewers,  ditches,  drains,  conduits, 
channels,  and  other  appurtenances;  waterworks,  water  mains,  and  exten- 
sions of  water  mains;  pipes,  hydrants,  hose  connections  for  irrigating 
purposes;  appliances  for  fire  protection,  tunnels,  viaducts,  conduits,  sub- 
ways, breakwaters,  levees,  retaining  walls,  bulkheads,  and  walls  of  rock 
or  other  material  to  protect  the  same  from  overflow  or  injury  by  water; 
the  opening  of  streets,  avenues,  and  alleys;  the  planting  of  trees  thereon; 
and  to  maintain,  preserve  and  care  for  any  and  all  of  the  improvements 
herein  mentioned;  and  the  construction  or  reconstruction  in,  over,  or 
through  property  or  rights  of  way  owned  by  such  city,  of  tunnels,  sewers, 
ditcacs,  drains,  conduits,  and  channels  for  sanitary  and  drainage  purposes, 
or  either  or  both  thereof,  with  necessary  outlets,  cesspools,  manholes, 
cati-libasins,  flush  tanks,  septic  tanks,  connection  sewers,  ditches,  drains, 
conduits,  channels,  and  other  appurtenances;  pipes,  hose  connections  for 
irrigating,  hydrants  and  appliances  for  fire  protection;  and  breakwaters, 
levees,  retaining  walls  and  bulkheads;  walls  of  rock  or  other  material  to 
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protect  the  streets,  avenues,  lanes,  alleys,  courts,  places,  public  ways,  and 
other  property  in  any  such  city  from  overflow  by  water;  and  to  order  any 
work  to  be  done  which  shall  be  deemed  necessary  to  improve  the  whole  or 
any  portion  of  such  streets,  avenues,  sidewalks,  alleys,  or  places  or  public 
ways,  or  property,  or  right  of  way  of  such  city.  The  city  council  is  also 
herebj-  authorized  to  create  a  district  as  hereinafter  specified,  for  the  pur- 
pose of  defraying  the  cost  of  acquiring  private  property  for  the  purpose 
of  opening,  widening,  or  extending  any  street,  avenue,  or  alley  within 
the  corporate  limits  of  such  city. 

(2)  It  is  further  provided  that  the  council  shall  have  the  same  juris- 
diction and  powers  as  in  this  section  above  provided,  to  (before  doing  any 
of  the  work  mentioned  in  this  act)  require  any  public  service  corporation, 
or  company,  firm,  or  person  occupying  such  streets,  avenues,  or  alleys,  at 
their  own  expense  and  within  a  reasonable  time  to  be  fixed  by  the  council, 
place  in  an  underground  conduit  in  such  manner  as  may  be  directed  by  the 
city  council,  all  wires,  electric  conduits,  telephone,  telegraph,  power,  or 
power  transmission  lines,  or  appurtenances  thereto,  or  appliances  owned, 
held,  or  enjoyed  in  connection  therewith;  provided,  however,  that  the 
whole  cost  so  assessed  shall  at  no  time  exceed  the  sum  of  one  dollar  and 
fifty  cents  per  lineal  foot,  plus  the  cost  of  the  pipe  so  laid  of  the  entire 
length  of  the  water  mains  laid  in  such  district. 


History:  En.  Sec.  2,  Ch.  89,  L.  1913; 
amd.  Sec.  1,  Ch.  142,  L.  1015;  amd.  Sec.  1, 
Ch.  175,  L.  1!)19;  rc-cn.  Src.  522G,  It.  C.  M. 
1021;  amd.  Sec.  1,  Ch.  32,  L.  10C1J  amd. 
Sic.  1,  Ch.  20G,  L.  19G5. 

Limitation  of  Cost 

Tim  limitation  of  $1.50  per  lineal  foot 
placed  upon  municipal  improvements  by 
this  section  has  no  application  to  street 
grading,  draining',  paving  or  curbing  and 
gutter  work.  JJceve  v.  City  of  Hillings, 
57  M  552,  1SD  I'  7G3. 

Paying  for  Condemned  Property  outside 
City  Limits 

In  the  absence  of  such  a  provision  ns 
contained  in  this  section,  the  power  of  a 
municipality  to  create  a  special  improve- 
ment district  in  a  city  for  the  construction 
of  a  project  to  protect  city  property  from 
overflows  would  be  implied  on  grounds  of 
special  necessity,  ami  in  such  ease,  as  well 
as  where  the  power  is  expressly  conferred, 
property  in  the  special  improvement  dis- 
trict may  properly  I*  assessed  for  the 
purpose  of  paying  for  condemned  property 
lying  outside  Iho  citv  limits.  Hansen  v. 
Cilv    of   Havre,    112   M   207,   215,    III   1'  2d 

Towers  of  City  Council  Limited 
The  statutes  of  this  stale  relating  to 
the  creation  of  special  improvement  dis- 
tricts imt  o'lly  ipiali fy  anil  limit  I  In"  powers 
which  the  city  council  m;iv  exercise,  but 
Ihev  ileline  with  particularity  the  mode 
in    which    I  lie    restricted   authority   may    be 


used,  and  compliance  with  their  provisions 
is  the  sine  qua  lion  to  the  creation  of  a 
special  improvement  district  for  making 
improvements  the  expense  of  which  is  to 
be  a  charge  against  the  property  included. 
Shapard  v.  City  of  Missoula,  -19  M  209, 
279,  Ml  P  511;  Cooper  v.  Citv  of  Pozcman, 
51  M  277,  2S3,  1«9  P  SOI;  Johnston  v.  City 
of  Hardin,  55  M  571,  581,  179  P  824. 

Eight  To  Attack  Validity  of  Creation 
of  District 

Where  an  owner  joined  in  a  petition 
for  the  creation  of  a  special  improvement 
district,  and  thereafter,  in  creating  it,  .a 
large  part  of  the  property  described  there- 
in was  excluded  by  the  city  council,  the 
petitioner  was  not  estopped  to  subsequent- 
ly attack  the  validity  of  the  creation  by 
t  lie  fact  that  he  joined  in  the  petition.  City 
of  Lowistown  v.  Warren,  52  M  350,  357, 
157  1*  954. 
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Collateral  References 

Municipal  CorporationsC=269   (1-4),  450 

(D- 

63  C.J.S.  Municipal  Corporations  §§1042- 

1047,  1359  ct  scq. 

38  Am.  Jur.  210,  Municipal  Corporations, 
§  559  ct  scq. 


Constitutionality 

Laws  providing  for  the  creation  of  spe- 
cial improvement  <listricts,  and  imposing 
a  tax  by  way  of  assessment  upon  tlie 
property  legislatively  determined  to  Ijc  ben- 
efited, arc  not  open  to  the  objection  that 
they  deprive  the  owner  of  his  property 
without  due  process  of  law.  McMillan  v. 
City  of  Butte,  30  M  220,  225,  7C  P  203. 

In  the  absence  of  proof  that  the  burden 
imposed  on  a  property  owner  by  a  mu- 
nicipal assessment  is  altogether  out  of 
proportion  to  the  benefit  actually  accruing 
to  the  property,  he  cannot  assert  that  bis 
property  is  thereby  taken  without  com- 
pensation. McMillan  v.  City  of  Butte,  30 
M  220,  225,  70  P  203. 

Assessments  for  special  municipal  im- 
provements, such  as  the  construction  of 
sewers  or  t hi-  building  of  sidewalks,  arc 
not  taxes,  and  constitutional  and  statutory 
provisions  exempting  property  front  taxa- 
tion have  no  application  to  such  assess- 
ments. Citv  of  Kalispell  v.  School  District 
No.  5,  45  M  221,  220,  122  P  712. 

Bond  Issues — Payment 

Where  a  special  improvement  district 
was  established  under  this  section  and 
bonds  were  issued  "payable  from  the  col- 
lection of  tlio  special  tax  or  assessment 
which  is  a  lien  against  the  real  estate 
within  said  improvement  district,"  the 
bonds  were  not  a  general  obligation  of  the 
town  and  the  town  could  not  be  compelled 
to  redeem  the  bonds  from  a  water  fund 
made  up  of  water  rentals  from  water 
users,  even  though  the  town  may  have 
had  authority  to  make  payments  from  such 
fund.  State  ex  rel.  Truax  v.  Town  of  Lima, 
121  M  152,  193  P  2d  1008,  1010. 

Federal  Property 

Where  property  belonging  to  tlio  federal 
government  abuts  on  a  street  for  the  pur- 
pose of  paving  which  a  'special  improve- 
ment district  is  created,  the  city  may  tic- 
vote-  its  street  fund  or  any  money  in  its 
treasury  not  otherwise  appropriated  to 
the  payment  nf  thai  portion  of  the  im- 
provement which,  but  for  its  exemption 
from   such    imposition,   would    be    properly 


Power  to  impose  cost  of  maintenance 
for  operation  of  street  lighting  system  on 
local    improvement   district,   d)   ALU    272. 

Underground  conduits  for  electric  wires 
as  local  improvements  supporting  special 
assessments,  00  AIjI.  1389. 

Constitutionality  of  classification  of 
streets  as  regards  source  of  payment  for 
improvements.  127  AI.lt  1090. 

Construction  or  improvement  of  sewers 
as  a  local  or  district  improvement  within 
provisions  authorizing  or  requiring  special 
assessments  or  other  specified  means  of 
defraying  expense.  134  ALR  893. 

DECISION'S  UNDER  FORMER  LAW 

assessable  against  such  propcrtv.  Ford  v. 
Citv  of  Great  Falls,  40  M  292,  308,  127  P 
1004. 

The  constitutional  provision  that  a  state 
shall  not  "impose  any  taxes  upon  property 
therein  belonging  to  the  United  States  in- 
cludes special  assessments  for  street  im- 
provements. Ford  v.  City  of  Great  Falls,  40 
M  292,  303,  127  P  1004. 

Where  streets  are  to  be  improved,  the 
fact  that  property,  exempt  from  special 
assessment,  such  as  that  of  the  federal 
government  and  its  instrumentalities,  lies 
on  one  side  of  one  of  the  streets  is  no 
obstacle  to  the  city's  proceeding  with  the 
improvement  of  that  street.  Ford  v.  City 
of  Great  Falls,  40  M  292,  308,  127  P  1004. 


Legislative  Declaration 

A  law  providing  for  the  creation  of 
special  improvement  districts  is  a  legisla- 
tive declaration  that  all  the  property  in  . 
the  proposed  district  is  benefited  by  the 
improvement,  and  to  the  same  extent.  Mc- 
Millan v.  City  of  Butte,  30  M  220,  224,  70 
P  203. 

School  District  Property 

The  property  of  a  school  district,  de- 
voted exclusively  to  public  school  purposes, 
is,  in  the  absence  of  express  constitutional 
or  statutory  exemption,  liable  for  the  pay- 
ment of  assessments  inado  for  special  mu- 
nicipal improvements.  Citv  of  Kalispell  v. 
School  District  No.  5,  45*M  221,  230,  122 
P  742. 

Theory  of  Act 

The  whole  theory  of  local  taxation  or 
assessments  is  that  the  improvements  for 
which  they  arc  levied  afTord  a  remunera- 
tion in  the  wav  of  benefits.  Tower  v.  Citv 
of  Helena,  43  St  330,311,  110  P  115. 

With  respect  to  special  improvements, 
the  "superficial  area"'  rule  is  the  rule  of 
this  state;  it  amounts  to  a  legislative  dec- 
laration that  all  property  in  a  proposed 
district  is,  presumptively,  equally  Inneliled 
by  the  improvement  contemplated.  Maiisur 
v.  City  of  Poison,  45  M  585,  595,  125  P 
10(12. 
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11-2203.  (522G.1)  Connections  with  water  and  gas  pipes.  The  city  or 
town  council  shall  have  power  to  require  connections  from  gas  pipes,  water 
pipes,  steam  heating  pipes,  and  sewers  to  the  curb  line  of  the  adjacent 
property  to  be  made  before  the  permanent  improvement  of  the  streets 
whereon  they  are  located,  and  to  regulate  the  making  of  such  connection 
on  the  streets  already  improved,  or  on  unimproved  streets;  and  in  case  the 
owners  of  the  properly  on  such  streets  shall  fail  to  make  such  connections 
within  the  time  fixed  by  the  council,  they  may  cause  such  connections  to 
be  made,  and  shall  assess  against  the  property  in  front  of  which  said  con- 
nections are  made  the  entire  cost  and  expense  thereof.  All  assessments 
levied  under  the  provisions  of  this  section  shall  be  enforced  and  collected 
in  the  same  manner  as  other  special  assessments  provided  for  in  article  V 
of  this  chapter,  and  amendments  thereof,  and  all  such  assessments  shall  be 
a  lien  against  the  property. 

History:     En.   Sec.   2,   p.  ^13,   L.   1897;  References 

re-cn.  Sec.  3368,  Rev.  C.  1907;  re-en.  Sec.  Lumbermen's  Trust  Co.  v.  Town  of  Rvc- 

5226a,  R.  C.  M.  1921.  gatC)  50  F  2<i  219,  CI  F  2d  14. 

NOTE. — From  the  context  the  nbove  ref-  Collateral  References 

erence  to  ".-irticlc  V  of  this  chapter"  would  „     ^_n    c-.         / — .-    -»r      •   ■      i  «-. 

__    ,        ii    i      .          .•  i      -      I     i       .        o  GasC=»!»:  StcninC=>j;  Municipal  Corpora- 
seem   to   allude   lo   article   ;>   or   chapter   3  ..        ,~-,,,,.',  ,  ,s    .,„.,,..     -,,,   .  ,  ,»  . 

t   .i       r>  !•»■     i    n    i        c    ion-        i-i     •  tionsC=»2U.l  (1).  29-1(1);  Waters  and  Water 

of   the    Political    Code    of    1S9j,    which    in  „  ^w,,„,    '         v   '' 

,,  .       ,       .  ,.         0,  i,,!1,     „,  ,-,,  CourscsC=>194. 

33    C.J.S.    Cas    §§3,    12,    20;    C3    C.J.S. 

Municipal  Corporations  §§  1092-1096. 


these  codes  is  sections  81-4713  to  S4-4737. 


11-2204.  (5227)  Resolution  of  intention— notice— materials.  (1)  Be- 
fore creating  any  special  improvement  district  for  the  purpose  of  making 
any  of  the  improvements,  or  acquiring  any  private  property  for  any  pur- 
pose authorized  by  this  act,  the  city  council  shall  pass  a  resolution  of  in- 
tention so  to  do,  which  resolution  shall  designate  the  number  of  such  dis- 
trict, describe  the  boundaries  thereof,  and  state  therein  the  general  char- 
acter of  the  improvement  or  improvements  which  arc  to  be  made,  and  an 
approximate  estimate  of  the  cost  thereof;  provided,  however,  that  when 
any  improvement  is  to  be  made  in  paving,  the  city  or  town  council  may 
in  describing  the  general  character  of  the  same  describe  several  kinds  of 
paving. 

(2)  Upon  having  passed  such  resolution  the  council  must  give  notice 
of  the  passage  of  such  resolution  of  intention,  which  notice  must  be 
published  for  five  days  in  a  daily  newspaper,  or  in  some  one  issue  of  a 
weekly  paper  published  in  the  city  or  town,  or  in  case  no  newspaper  be 
published  in  such  city,  Ihen  by  posting  for  five  days  in  three  public  places 
in  the  city  or  town,  and  a  copy  of  such  notice  shall  be  mailed  to  every 
person,  firm,  or  corporation,  or  the  agent  of  such  person,  firm,  or  corpora- 
tion having  real  property  within  the  proposed  district  listed  in  his  name 
upon  the  last  completed  assessment  roll  for  state,  county  and  school  dis- 
trict taxes,  at  his  last  known  address,  upon  the  same  day  such  notice  is 
first  published  or  posted.  Such  notice  must  describe  the  general  character 
of  the  improvement  or  the  improvements  so  proposed  to  be  made,  mid  state 
the  estimated  cost  thereof,  and  designate  Ibe  time  when  and  the  place 
where  the  council  will  hear  and  pass  upon  all  protests  that  may  lie  made 
against    the   making  of  such    improvements,   or   the  creation   of  such   dis- 
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trict;  and  said  notice  shall  refer  to  the  resolution  on  file  in  the  office  of  the 
city  clerk  for  the  description  of  the  boundaries.  The  city  council  may  in- 
clude in  one  proceeding  under  one  resolution  of  intention  and  in  one  con- 
tract any  of  the  different  kinds  of  work  mentioned  in  this  act,  and  any 
number  of  streets  and  rights  of  way,  or  portions  thereof,  and  it  may  except 
therefrom  any  of  said  work,  already  done,  upon  a  street  to  the  official 
grade. 

(3)  "Where  the  special  improvement  contemplated  is  the  paving  of  a 
street  in  which  car  tracks  have  been  constructed,  the  city  shall  have  the 
power  and  authority  to  order  the  general  character  of  the  material  between 
the  rails  and  one  foot  on  each  side  of  the  rails  to  be  of  a.  different  kind 
from  that  used  in  the  remainder  of  the  street;  providing  that  the  general 
character  of  the  material  to  be  used  between  the  ear  tracks  and  one  foot  on 
each  side  of  the  rails  be  described  in  the  resolution  of  intention,  in  the 
same  manner  as  the  general  character  of  the  material  used  for  the  rest  of 
the  contemplated  pavement. 

(4)  The  lots  or  portions  of  lots  fronting  upon  said  excepted  work, 
already  done,  shall  not  be  included  in  the  assessment  for  the  class  of  work 
from  which  the  exception  is  made;  provided,  that  this  shall  not  be  con- 
strued so  as  to  affect  the  special  provisions  as  to  grading  contained  in  sec- 
tion 11-2214  of  this  code. 


History:  En.  Sec.  3,  Ch.  89,  L.  1913; 
tmd.  Sec.  2,  Cli.  112,  L.  1915;  re-en.  Sec. 
6227,  R.  C.  M.  1021;  aind.  Sec.  1,  Ch.  261, 
L.  1959. 

Boundary 

Under  tliis  section,  a  city  has  the  power 
to  fix  t lie  hoiiinlary  ot'  a  special  improve- 
ment district  at  any  distance  from  tlie 
front  line  of  a  street  and  is  not  required 
to  include  the  whole  platted  area  of  e:icli 
lot.  Kicker  v.  Citv  o"f  Helena,  OS  M  :!50, 
3C0,  218  P  10,19. 

Construction  of  Section 

Tlic  words  "approximate  estimate" 
should  not  lie  construed  liberally.  Koich 
v.  Citv  of  Helena,  132  M  194,  3*15  P  2d 
811,814,  S15. 

Contracts  May  Not  Exceed  Approximate 
Estimate 

Tlic  amount  of  the  contract  for  improve- 
ments cannot  legally  exceed  l>y  seven  and 
one-half  per  cent  the  "approximate  esti- 
mate of  the  cost  thereof  as  included  in 
the  resolution  ot'  intention.  Koich  v.  Citv 
of  Helena.  1.12  M  194,  3tt  P  2.1  Ml. 

Departure  from  Resolution 

In  its  resolution  of  intention  to  create  ;i 
special  improvement  district,  the  city  coun- 
cil must  ilcsorilii'  the  character  and  nature 
of  the  contemplated  improvements  with 
suflli  iint  particularity  lo  advise  the  tax- 
payer affected,  and  the  improvements  In 
he     made     III  list     ■  oi  n  spoiid     Mib-tant  iallv 


with  those  set  forth  in  the  resolution,  and 
no  material  change  or  departure  therefrom 
can  lie  made.  Kvans  v.  Citv  of  Helena,  CO 
M  577,  5SS,  199  P  115. 

Under  a  resolution  of  intention  to  cicato 
a  special  improvement  district  for  the  pur- 
pose of  paving  streets,  with  the  necessary 
excavations,  cutting,  tilling,  etc.,  and  "in- 
cidental work,"  held  that  defendant  city 
was  properly  enjoined  from  entering  into 
a  contract  the  provisions  of  which  de- 
parted substantially  from  the  purposes  set 
forth  in  the  resolution,  in  that  they  includ- 
ed reduction  ill  the  street  widths  and  the 
construction  of  new  parking,  curbing  und 
storm  sewers,  each  of  which  Constitutes  a 
distinct  city  improvement  under  this  sec- 
tion, and  none  of  which  was  therefore  sub- 
ject to  inclusion  under  the  term  "incidental 
work."  Kvans  v.  City  of  Helena,  00  M 
577,  588,  199  P  445. 

Description  of  Eoundarics 

liy  a  resolution  to  create  a  special  im- 
provement district  described  as  being 
bounded  by  certain  lots,  such  lots  were 
not  incorporated  in,  bill  excluded  from, 
tin-  proposed  district.  Citv  of  Levvistown 
v.  Warr,  52  M  35:5,  355,  157  P  953. 

Discretion  of  Council 

The  city  council  an  a  special  tribunal  to 
conduct  the  hearing  is  clothed  with  limit- 
ed powers  only,  and  no  presumption  in 
favor  of  ils  jurisdiction  will  be  indulged. 
The  statute  measures  its  authority,  and 
compliance  with  tin'  terms  of  the  statute 
i-    a    condition    precedent    to    the    right    lo 
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act.   Johnston    v.    Citv   of   Hardin,   55   M 
574,  579,  179  P  824. 

In  nn  notion  rn  set  aside  the  proceedings 
of  a  city  council  li.nl  in  the  creation  of  ,i 
special  street  improvement  district  ami  to 
enjoin  the  carrying  out  of  a  paving  con- 
tract entered  into,  on  the  grounds  that 
the  city  had  joined  in  one  district  prop- 
erty abutting  on  several  streets,  that  the 
character  of  work  to  he  done  on  one  street 
was  different  from  that  to  he  done  on 
others,  and  that  property  on  several  streets 
would  not  be  benclitcd  by  the  paving  on 
another,  proceedings  reviewed  and  held, 
in  view  of  the  power  lodged  in  the  city 
council  by  this  section  to  include  in  one 
district  and  in  one  contract  any  number  of 
streets,  any  kind  of  work,  etc.,  that  the 
council  did  not  abuse  its  discretion,  nick- 
er v.  Citv  of  Helena,  C8  M  350,  3G0,  218  P 
1049. 

District  Sewers 

District  sewers  are  such  as  accomplish 
the  purpose  of  a  sewer  system  without 
other  or  outside  aid,  except  as  they  re- 
ceive by  the  carrying  off  of  their  dis- 
charges by  the  main  trunk  line — the  public 
sewer;  such  sewers  may  bo  constructed  by 
the  creation  of  special  improvement  dis- 
tricts, under  this  section,  and  paid  for  by 
assessing  the  cost  of  the  improvement 
against  the  property  within  the  districts 
created.  Crutchlicld"  v.  Nash,  84  M  556, 
5C3,  276  P  938. 

Failure  To  Mall  Notice 

A  special  improvement  district  for  the 
purpose  of  raising"  funds  was  void  where 
one  of  the  property  owners  affected  was 
not  mailed  a  notice.  Wood  v.  Cily  of  Kal- 
ispcll,  131  AI  3!'0,  310  P  2d  1058. 

Faulty  Proceedings  in  Creating  District 
Where  no  work  has  been  done  under 
contracts  for  the  installation  of  a  special 
improvement,  or  warrants  issued,  the  claim 
that  a  liberal  and  indulgent  view  of  faulty 
proceedings  in  creating  the  district  should 
be  taken  has  no  merit.  Cooper  v.  City  of 
JJozuuinii,  54  M  277,  284,  109  P  SOI. 

Necessary  Steps  To  Create  Districts 
The  successive  steps  necessary  to  be  tak- 
en by  a  city  council  in  the  creation  of  a 
special  improvement  district  arc:  (1)  The 
adoption  of  a  resolution  of  intention;  (2) 
the  service  of  the  required  notice;  (3) 
a  hearing  and  determination  against  pro- 
tests; and  (1)  the  passage  of  a  resolution 
creating  the  district,  the  first,  three  of 
which  arc  jurisdictional,  ami  a  failure  to 
take  any  one  of  these  is  fatal  to  the  pro- 
ceedings. Shapard  v.  City  of  Missoula.  19 
M  20!»,  27S,  HI  P  511;  Johnson  v.  Citv 
of  Hardin,  5.7  M  574,  579,  179  P  824. 


Newspaper  Publishing  Five  Days  a  Week 
Is  a  Daily 

The  provision  "must  be  published  for 
five  days  in  a  daily  newspaper,"  was  met 
by  publication  for  live  consecutive  days 
in  a  paper  which  constituted  all  its  publi- 
cations for  a  week;  it  having  been  held 
that  a  newspaper  published  live  days  in 
the  week  is  a  daily  in  the  popular  sense. 
Hanson  v.  City  of  Havre,  112  XI  207,  212, 
114  P  2d  1053. 

Notice 

Publication  of  a  notice  of  intention  to 
create  a  special  improvement  district 
which  contained  the  proper  reference  to 
time  and  place  for  hearing  objections  to 
its  final  adoption  was  sufficient.  Allen  v. 
City  of  Butte,  55  M  205,  207,  175  P  593. 
The  caption  of  a  notice  is  no  part  of 
the  notice  itself,  and  cannot  be  looked  to 
to  supply  any  deficiency  in  the  notice. 
Johnston"  v.  City  of  Hardin,  55  M  574,  581, 
179  P  824. 

In  the  absence  of  the  statutory  notice 
of  the  city  council's  intention  to  create  a 
special  improvement  district,  plaintiff  prop- 
erty owner  was  not  called  upon  to  act,  an 
inference  dcducible  from  his  complaint  that 
he  hail  actual  knowledge  that  his  property 
was  to  be  included  in  the  proposed  district 
being  insufficient.  Johnston  v.  City  of  nar- 
din,  55  M  574,  5.81,  179  P  824. 

A  resolution  passed  by  the  town  council 
reciting  the  creation  of  an  improvement 
district  and  that  the  resblution  should  be 
deemed  one  of  intention  to  create,  and 
creating  it,  followed  by  a  description  of  its 
boundaries  and  of  the  character  of  the 
proposed  improvements,  with  an  estimate 
of  the  cost,  etc.,  and  that  objections  to  its 
creation  and  the  final  adoption  of  the  res- 
olution would  be  heard  in  a  certain  place 
at  a  given  time,  held  to  have  been  in  sub- 
stantial compliance  with  statutory  provi- 
sions. Harvcv  v.  Town  of  Townscnd,  57 
M  407,  188  P'897. 

Failure  of  the  notice  mentioned  in  this 
section  to  refer  to  the  resolution  for  a 
description  of  boundaries  is  insufficient  to 
vitiate  the  proceedings.  Harvey  v.  Town  of 
Townsend,  57  M  407,  188  P  897". 

Until  there  is  service  of  notico  in  strict 
compliance  with  the  statute,  no  jurisdic- 
tion would  attach  to  the  municipalitv. 
Wood  v.  City  of  Kalispcll,  131  M  390,  310 
P  2d  105.8. 

Notico  of  the  resolution  of  intention 
given  by  city  to  landowners  was  not  suf- 
ficient where  it  did  not  contain  an  "ap- 
proximate estimate"'  of  the  cost  of  im- 
provements, the  original  estimate  having 
been  increased  bv  seven  and  one-half  per 
cent.  Koieh  v.  City  of  Helena,  132  At  191, 
315  P  2.1  811,816. 

The  landowner  whoso  property  is  af- 
fected by  the  special  improvement  district 
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must  be  given  notice  of  the  intention  of 
t lie  city's  intent  to  create  one.  Tlie  notice 
must  be  sufficiently  definite  to  apprise  the 
landowner  of  the  extent,  nature  and  cost 
of  the  various  improvements  proposed. 
Koich  v.  Citv  of  Helena,  132  M  104,  3J5 
P2d  Sll,  Sl-l! 

Parties  who  have  eitlier  received  notice 
or  waived  it  by  appearing  to  protest  may 
not  take  advantage  of  the  failure  of  notice 
to  otlier  parties  who  have  neither  pro- 
tested nor  appeared  as  parties  to  the  suit. 
Shaw  v.  Citv  of  K.-ilispoll,  135  M  2S4,  340 
P  2d  023,  explained  in  140  M  211,  210,  30!) 
P  2d  S03. 

This  section  docs  not  require  the  city 
clerk  to  mail  copies  of  the  required  notice 
to  persons  who  are  neither  'record  owners 
nor  personally  known  owners  of  an  inter- 
est in  property  in  the  district,  since  they 
have  been  careless  in  failing  to  record 
their  ownership.  Shaw  v.  Citv  of  Kali- 
spell,  135  M  2M,  310  P  2d  .r>23",  explained 
in  140  M  211,  210,  309  P  2d  S0.1. 

Landowners  who  appear  before  the  city 
council  to  protest  the  establishment  of  an 
improvement  district  do  not  thereby  waive 
their  right  to  restrain  its  establishment  on 
the  ground  of  defective  publication  of  no- 
tice, tiuffev  v.  Citv  of  Helena,  140  M 
211,309  P  2d  S03,  800. 

Public  Hearing 

The  statute  contemplates  a  public  hear- 
ing where.  I  In;  various  objections  made  to 
the  resolution  of  intention  may  be  aired 
before  aettial  work  on  the  project  has  com- 

m I.   Koich   v.  Citv  of  Helena,   132  M 

104,  315  P  2d  Sll,  813." 

Purpose  of  Resolution 

Notification  is  the  prime  purpose  of  the 
statute  so  that  taxpayers  will  not  be  bur- 
dened with  some  improvement  which  they 
do  not  want,  cannot  afford,  or  do  not 
need.  Koich  v.  Citv  of  Helena,  132  M  101, 
315  P  2d  81),  S13.  " 

The  essential  purpose  of  a  resolution  of 
intention  is  to:  (1)  apprise  the  taxpayers 
that  the;  city  intends  to  propose  a  special 
improvement  district;  (2)  what  area  will 
be  encompassed  in  the  district;  (3)  what 
type  and  character  of  improvements  will 
he  included  within  the  district;  and  (4) 
the  cost  of  the  improvements  to  be  made. 
Koich  v.  Citv  of  Helena,  132  M  ISM,  315 
I*  2d  811,  S13. 

Sufficiency  of  Resolution 

Though  a  mere  informality  in  the  resolu- 
tion of  intention  to  create  an  improvement 
district  would  not  have  rendered  the  effort 
of  the  city  council  to  acquire  jurisdiction 
nugatory,  if  the  subsequent  steps  had  been 
pursued  in  conformity  with  the  statute, 
the  procecifiiig  was  abortive  where  a  reso- 
lution of  intent  inn  was  deemed  sufficient 
to  bring  about  the  creation  of  the  district. 


Shapard  v.  City  of  Missoula,  40  M  200, 
2S»,  111  V  541.  Compare  Cooper  v.  City 
of  Ilo/.eman,  54  M  277,  283,  109  P  Shi. 
The  resolution  of  intention  is  the  pri- 
mary step  to  be  taken  in  every  instance 
and  is  the  basis  of  the  whole  proceeding, 
the  omission  of  which  is  fatal  and  renders 
all  the  subsequent  proceedings  nugatory. 
Shapard  v.  City  of  Missoula,  40  M  209, 
279,  141  P  544. 

Proceedings  for  the  imposition  of  a  spe- 
cial improvement  tax  are  in  invitim,  and 
before  property  can  be  held  subject  to  t tic 
burden,  it  must  be  described  with  sufficient 
certainty  that  the  owner  cannot  be  misled; 
it  being  the  intention  of  the  statute  thai 
the  resolution  of  intention  shall  contain  a 
description  of  the  proposed  district  by  a 
line  which  marks  its  exterior  boundaries. 
Citv  of  I.cwistown  v.  Warr,  02  M  353, 
355,  157  P  053. 

lleforc  a  special  improvement  district 
can  be  created,  the  city  council  must  pass  a 
resolution  of  intention  to  do  so,  give  notice 
of  its  passage,  etc.  Where  the  council,  in 
an  endeavor  to  create  such  a  district, 
passed  a  resolution  which  proclaimed  the 
creation  of  the  district  ami  an  intention  to 
assess  the  property  liable  for  the  cost  of 
the  improvement,  the  proceedings  were 
void  in  limine  for  want  of  a  proper  reso- 
lution of  intention.  Cooper  v.  Citv  of  lloze- 
man,  54  M  277,  2S2,  109  P  801. 

l'aiiiue  to  pass  a  proper  resolution  of 
intention  to  create  a  special  improvement 
district  cannot  be  corrected  by  subsequent 
interpretation  at  the  hands  of  the  council, 
to  the  effect  that  the  resolution  passed  was 
meant  to  operate  as  one  of  intention. 
Cooper  v.  Citv  of  liozeman,  54  M  277, 
282,  109  P  801." 

Where  a  resolution  of  intention  to  creato 
a  special  improvement  district  described 
the  boundaries  of  an  entirely  different  dis- 
trict from  that  referred  to  in  the  notice 
served  upon  the  owner  of  property  affected, 
the  city  council  did  not  acquire  jurisdiction 
to  proceed  with  the  improvement.  John- 
ston v.  City  of  Hardin,  55  M  574,  580,  179 
P  824. 

A  resolution  of  intention  to  create  a 
special  improvement  district,  the  title  of 
which  stated  that  it  was  a  "resolution  of 
intention,"  etc.,  the  body  of  which  substan- 
tially contained  the  recitals  required  by 
statute  and  advised  the  taxpayers  of  the 
time  and  place  where  their  objections  to 
its  creation  would  be  heard,  was  sufficient 
as  against  the  objection  that  in  it  the  city 
council  had  not  declared  its  intention  to 
create  it.  Aiken  v.  Citv  of  I! [endive,  00  M 
I,  2,  197  P  1H03. 

Itesides  those  requirements  enumerated 
ill  subsection  (I)  of  this  section,  I  lie  city 
commission  must  take  two  additional  steps 
limler  section  11-2205  to  have  a  valid  reso- 
lution of  intent  ion   for  oh  "extended"  dis- 
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trict.  Smith  v.  Citv  of  Bozeman,  144  M 
52S.  39S  P  2d  102. 

Description  contained  in  resolution  of 
intention  to  establish  special  improvement 
district  for  purpose  of  raising  funds  to 
pay  for  water  system  and  improvement 
held  sufficient.  Improvement  was  described 
:is  tlie  const  ruction  of  pipes,  hydrants,  and 
hose  connections  for  irrigating  appliances 
ami  lire  protection  which  were  to  be  in- 
stalled upon  and  along  certain  designated 
streets,  so  Hint  without  reference  to  plain 
or  specifications  subsequently  tiled,  the 
length  of  the  pipe  was  fairly  disclosed  by 
the  resolutions.  Lumbermen's  Trust  Co.  v. 
Town  of  Ryegate,  CI  F  2d  14. 

Where  improvement  was  amply  covered 
by  general  description  contaiucd  in  reso- 
lution of  intention,  that  waterworks  were 
to  be  constructed  outside  of  special  im- 
provement district  for  purpose  of  furnish- 
ing  water   for   pipes   laid   in   district    held 


immaterial,  so  far  as  concerns  description 
of  work  chargeable  to  district.  Lumber- 
men's Trust  Co.  v.  Town  of  Rvcgate,  61  F 
I'd  14. 

References 

Ilawlev  v.  City  of  ditto,  53  M  411,  412, 
Hi4  P  St>5:  Almas  v.  Citv  of  Havre,  70 
M  33,  3.".  223  P  SOU;  Thomas  v.  Citv  of 
Missoula,  70  M  47S,  4*3,  220  P  213;  Cyr  v. 
City  of  .Missoula,  135  M  04,  337  P  2d  3G3, 
300;  Lumbermen's  Trust  Co.  v.  Town  of 
Ryegate,  50  V  2d  210. 

Collateral  References 

48  Am.  Jur.  G03,  Special  or  Local  As- 
sessments, §  151  et  scq. 

Scopo  and  import  of  term  "owner"  with 
respect  to  giving  notice  of  making  of 
public    improvement.   05   ALR    10S5,    1001. 


DECISIONS  L'NDER  FORMER  LAW 


Assessment  upon  Superficial  Area 

A  resolution  providing  that  the  cost  of 
a  special  street  improvement,  comprising 
principal  as  well  as  side  streets,  should 
be  paid  for  by  the  levy  of  an  assessment 
based  upon  the  "superficial  area"  rule, 
was  not  void  as  inequitable,  in  that  under 
it  owners  of  inside  lots  were  required  to 
bear  the  same  proportion  of  expense  as 
owners  of  corner  lots  of  the  same  area, 
although  thv  benefits  to  accrue  to  the 
former  are  disproportionate  to  those  re- 
ceived liv  Hie  latter,  Mansur  v.  City  of 
Poison,  15  M  5S5,  .105,  125  P  1002,  approv- 
ing McMillan  v.  Citv  of  Butte,  30  M  220, 
70  P  203. 

Departure  from  Resolution 

One  who  charges  that  a  contemplated 
municipal  improvement  has  been  materi- 
ally and  substantially  changed  by  the  city 
council  from  the  original  plan  as  evidenced 
by  the  resolution  authorizing  it,  has  the 
burden  of  proving  the  materiality  of  the 
change.  Mansur  v.  Citv  of  Poison,  45  M 
5S5,  501,  125  P  1002. 

Notice 

The  contents  of  the  resolution,  in  so 
far  as  they  relate  to  notice  of  what  im- 
provements are  contemplated,  are  for  the 
legislature  to  dictate,  a'ncl  so  long  as  a 
reasonably  comprehensive  notice  is  pro- 
vided for,  the  courts  have  no  power  to 
declare  it  insufficient,  ami  a  detailed  de- 
scription of  Mie  work  intended  to  be  done 
is  iiliiu  ccssarv.  Mansur  V.  Citv  of  Poison, 
45  M  5S5,  50.Y,  125  P  1002. 


Objection  to  Proposed  Improvement 
To  make  the  complaint  of  a  property 
holder  asking  a  court  of  equity  to  be 
relieved  from  the  payment  of  a  special 
improvement  tax  levied  on  his  property 
for  the  purpose  of  defraying  the  cost  of 
the  construction  of  a  storm  sewer  on  the 
alleged  ground  that  his  properly  was  so 
situated  that  it  could  not  be  benefited  by 
the  sewer,  proof  against  a  general  demur- 
rer, it  must  set  forth  that  plaintiff  ap- 
peared at  the  time  and  place  designated 
in  the  resolution  of  the  council  for  hear- 
ing objections  to  the  proposed  improve- 
ment, ami  that  his  protest  was  ignored; 
otherwise,  after  the  improvement  is  made 
and  warrants  issued  in  payment  thereof, 
he  is  estopped  upon  the  face,  of  his  plead- 
ing. Power  v.  Citv  of  Helena,  43  M  330, 
342,  HOP  415. 

Sufficiency  of  Resolution 

Where  a  certain  lot  was  assessed  for 
municipal  improvements  for  its  entire  area, 
the  fact  that  only  one-half  of  such  lot  was 
included  in  the  description  in  the  resolu- 
tion creating  the  assessment  district  was 
immaterial.  McMillan  v.  Citv  of  Uutle, 
30  M  220,  227,  70  P  203. 

While  a  city  council  may  not  so  change 
the  nature  of  a  special  street  improvement 
set  forth  in  the  resolution  of  intention  as 
to  be  materially  and  substantially  different 
from  that  authorized,  and  the  cost  of  the 
same  increased  in  proportion,  work  which 
substantially  follows  that  outlined  ill  the 
resolution,  though  omitting  one  feature  of 
Hie  contemplated  improvement,  is  not  open 
to  complaint  in  this  respect,  Mansnr  v. 
City  of  Poison,   15  M  5S5,  504,  125  P  1002. 


11-2205.     (5228)     Assessment  of   extended   district  including  lots   not 
fronting;  on  improvement.     Whenever  tin-  contemplated  work  of  improve- 
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ment,  iu  the  opinion  of  the  city  council,  is  of  more  than  local  or  ordinary 
public  benefit,  or  whenever,  according  to  estimates  furnished  by  the  city 
engineer,  the  total  estimated  costs  and  expenses  thereof  -would  exceed  one- 
half  of  the  total  assessed  value  of  the  lots  and  lands  assessed,  if  assessed 
upon  the  lots  or  lands  fronting  upon  s;iid  proposed  work  or  improvement, 
according  to  the  valuation  fixed  by  the  last  assessment  roll  whereon  it  was 
assessed  for  taxes  for  municipal  purposes,  the  city  council  may  make  the 
expenses  of  such  work  or  improvement  chargeable  upon  an  extended  dis- 
trict and  which  may  include  other  lots  not  fronting  on  the  improvement, 
and  ■which  the  said  city  council  shall,  in  its  resolution  of  intention,  declare 
to  be  the  district  benefited  by  said  work  or  improvements  and  to  be  as- 
sessed to  pay  the  costs  and  expenses  thereof. 

intersections  and  the  other  to  defray  the 
cost  of  tho  street  where  it  abuts  on  pri- 
vately owned  property.  Bidlingmeycr  v. 
City  of  Deer  Lodge,  128  M  292,  274  P  2d 
S21,  823. 


History:  En.  Sec.  4.  Ch.  89,  L.  1913; 
rc-en.  Sec.  522S,  R.  C.  M.  1921;  amd.  Sec. 
1,  Ch.  135,  L.  1923;  amd.  Sec.  1,  Ch.  150, 
L.  1929. 

Method  of  Protest  against  Assessment 
Where  t tic  language  used  by  the  city  in 
its  resolution  of  intention  described  an 
extended  improvement  district  within  the 
provisions  of  this  section,  the  city  was 
precluded  by  sections  1 1-2214  ;md  11-2200 
(2)  from  considering  protests  or  assess- 
ments on  the  lineal  frontage  basis.  Smith 
v.  City  of  li07.cin.in,  144  M  52S,  398  P  2d 
4C2. 

Public  Benefit 

Tn  an  action  to  recover  improvement 
taxes  paid  under  protest,  held  that,  this 
section  not  so  providing,  a  resolution  of 
intention  to  create  an  extended  improve- 
ment district  including-  lots  not  fronting 
on  the  improvement,  for  the  purpose  of 
installing  water  mains  and  tire  protection 
npparatus,  need  not  recite  that  the  con- 
templated work  w;is  of  more  than  local 
or  ordinary  public  benefit,  the  adoption 
of  tho  resolution  being  a  snflieient  finding 
that  in  the  opinion  of  the  city  council  the 
proposed  improvement  was  of  that  charac- 
ter. Almas  v.  City  of  Havre,  70  M  33, 
223  P  89C. 

Purpose  of  Assessment 

Where  a  district  was  created  for  the 
purpose  of  paying  for  improvements  nt 
intersections  as  authorized  by  this  section 
and  nnother  district  was  created  under 
section  11-2214  to  defray  the  cost  of  the 
street  where  it  abuts  on  privately  owned 
property  there  was  in  no  sense  double 
taxation.  The  assessments  were  for  dif- 
ferent purposes.  One  assessment  was  to 
raise    money    to    defray    the    cost    of    the 


Resolution  of  Intention 

Only  the  second  requirement  of  this  sec- 
tion, that  the  extended  improvement  dis- 
trict to  be  created  to  be  t lie  district  bene- 
fited by  said  work  or  improvements,  and 
to  be  assessed  to  pay  the  costs  and  ex- 
penses thereof,  need  be  stated  in  the  reso- 
lution of  intention,  and  where  it  is  not, 
the  resolution  of  intention  is  invalid.  Smith 
v.  City  of  Bozcman,  144  M  52S,  398  P 
2d  4G2. 

Where  the  resolution  of  intention  was 
incomplete,  due  to  the  failure  of  the  city 
commission  to  comply  with  the  require- 
ments of  this  section,  the  city  did  not  ob- 
tain jurisdiction  to  create  the  improve- 
ments regardless  of  the  sufficiency  of  the 
protests  under  section  11-2200.  Smith  v. 
City  of  Bozeman,  144  M  52S,  393  P  2d 
102. 

Sufficiency  of  Resolution 

Besides  those  requirements  enumerated 
in  subsection  (1)  of  section  11-2204,  the 
city  commission  must  take  two  additional 
steps  under  this  section  to  have  a  valid 
resolution  of  intention  for  an  "extended" 
district.  Smith  v.  City  of  Bozcman,  144 
M  02s,  393  P  2d  4C2. 

References 

Lumbermen's  Trust  Co.  v.  Town  of  Rye- 
gale,  50  F  2d  219,  01  P  2d  14. 

Collateral  References 
Municipal  Corpora  tionsC=>4G5. 
03  C..1.S.  Municipal  Corpoiations  §  1417 
ct  scq. 


11-220C.  (o22f))  *  Protests  against  proposed  work.  (I)  At  any  time 
within  fifteen  days  afler  the  date  of  the  first  publication  of  the  notice  of 
the  passage  of  the  resolution  of  intention,  any  owner  of  property  liable  to 
be  assessed  for  said  work  may  make  written  protest  against  the  proposed 
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work,  or  against  the  extent  or  creation  of  the  district  to  be  assessed,  or 
both.  Such  protest  must  bo  in  writing,  and  be  delivered  to  the  clerk  of  the 
city  or  town  council  <>r  commission,  not  later  than  5  o'clock  p.  m.  of  the 
last  day  within  said  fifteen  days  period,  and  said  clerk  shall  endorse  there- 
on the  date  and  hour  of  its  receipt  by  him. 

(2)     At  the  next  regular  meeting  of  the  city  or  town  council  or  com- 
mission after  the  expiration  of  the  time  within  which  said  protest  may  be 
so  made,  the  city  or  town  council  or  commission  shall   proceed   to  hear 
and  pass  upon  all  protests  so  made,  and  its  decision  shall  be  final  and 
conclusive;  provided,  however,  that,  except  as  hereinafter  provided,  when 
the  protest  is  against  the  proposed  work,  and  the  cost  thereof  is  to  be 
assessed  against  property  fronting  thereon,  and  the  city  or  town  council 
or  commission  finds  that  such  protest  is  made  by  the  owners  of  more  than 
fifty  per  cent  of  the  property  fronting  on  the  proposed  work,  or  when 
the  protest  is  against  the  proposed  work,  and  the  cost  thereof  is  to   be 
assessed  upon  the  property  within  an  extended  district,  and  the  city  or 
town  council  or  commission  finds  that  such  protest  is  made  by  the  owners 
of  more  than  fifty  per  cent  of  the  area  of  the  property  to  be  assessed  for 
said  improvements,  no  further  proceedings  shall  be  taken  for  a  period  of  six 
months  from  the  date  when  said  sufficient  protest  shall  have  been  received 
,    by  said  clerk  of  the  city  or  town  council  or  commission;  provided,  however, 
J    that  when  the  improvement  proposed  is  the  paving,  with  necessary  inei- 
!    dentals,  of  not  more  than  one  (1)  cross  block,  to  connect  with  streets  or 
avenues  already  paved  for  a  continuous  distance  of  three   (3)   blocks  or 
more  running  (at)  a  right  angle,  or  substantially  so,  with  the  single  cross 
I    block  so  proposed  to  be  paved,  in  such  case  the  city  or  town  council  or 
commission  shall  have  the  right  to  overrule  any  and  all  objections  and  pave 
the  proposed  block  with  gravel  and  oil  surface;  and  provided,  too,  that 
i    in  case  the  improvement  is  the  construction  of  a  sanitary  sewer  such  pro- 
test may  be  overruled  by  an  affirmative  vote  of  a  majority  of  the  members 
of  the  city  or  town  council  or  commission;  unless  such  protest  is  made  by 
the  owners  of  more  than  seventy-five  per  cent  of  the  property  affected  as 
herein  provided,  in  which  event  the  protest  must  be  sustained  as  to  the 
construction  of  such  sanitary  sewer. 
(3)     In  determining  whether  or  not  sufficient  protests  have  been  filed 
on  a  proposed  district  to  prevent  further  proceedings  therein,  property 
owned  by  a  county,  city,  or  town  shall  be  considered  to  the  same  effect 
as  other  property  in  the  proposed  district.  The  city  or  town  council  or 
commission  may  adjourn  said  hearing  from  time  to  time  and  protest  ants 
shall  have  the  right   to  withdraw  protest  or  protests  at  any  time  before 
final  action  thereon  by  the  cily  or  town  council  or  commission. 

History:  En.  Sec.  5,  Ch.  89,  L.  1913; 
and.  Sec.  3,  Ch.  142,  L.  1915;  rc-cn.  Sec. 
0229,  R.  C.  M.  1921;  amd.  Sec.  2,  Ch.  135, 
L.  1923;  ?uid.  SccJ.  Ch.  3G,  L.  19^9. 


Compiler's  Note 

Tlio  compiler  h:is  inserted  the  bracketed 
wor.l  ";it"  in  subsection  (2). 

Construction  of  Section 

The   provision   of  lliis   section    that  ob- 
Hlstory:     En.   Sec.   5.   Ch.   89,   L    1913- 
»md.  Sec.  3.  Ch.    112.   L.   l'.lir,;   re  en    S.-c' 
6229.  R.  C.  M.  1921;  amd.  Sec.  2,  Ch.  135' 


.lections  to  :i  proposed  special  improvement 
shall  hi-  heard  at  the  next  regular  meeting 
of  (lie  cily  council  after  (he  expiration  of 
the  lift  cell  days  in  which  protest  can  bo 
made,  etc.,  is  directory  onlv.  llnrvev  v. 
Town  of  Townsciid,  57' M  4<i7,  IMS  lrS07. 

Contracts  May  Not  Exceed  Approximate 
Estimate 


Amendments 

The  19'i!)  amendment  substituted  "fifty 
per  cent"  for  "forty  per  cent"  t«  ico  in 
Hie  first  proviso  in  subsection  (2). 


Voder  section   112204  (lie  amount  of  the 
contract   for   improvements   cannot   legally 

IS  7.1 

Effective  Dato 

Section  2  of  fli.  149,  Laws  19(59  provide.) 
l!ic  art  should  be  in  effect   from  and  after     L 
its    passage   and    approval.    Approve!   >V|,. 
rimry  27,   19fi9.  ' 
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exceed  by  seven  nnd  one-half  per  cent  the 
"approximate  estimate  of  tlic  cost  thereof 
as  included  in  t lie  resolution  of  intention. 
Koieh  v.  Citv  of  Helena,  132  M  101,  315 
P  2d  811. 

Determination  of  Area  of  Protest 
Tlie  phrase,  "the  area  of  the  property 
to  be  assessed,"  as  used  in  subsection  (2) 
of  this  section  to  describe  those  persons 
entitled  to  protest  creation  of  an  improve- 
ment district,  depends  upon  tho  method 
of  assessment  used  by  the  city  under  sec- 
tion 11-2211.  Smith  v.  City  of  Bozcman, 
144  M  523,  30S  P.  2d  462. 

Determination  of  Protests 

Under  the  theory  that  a  municipality 
may  levy  assessments  for  special  improve- 
ments because  the  property  will  he  bene- 
fited by  the  improvements  to  the  extent 
of  the  burden  imposed,  protests  must  be 
Weighed  in  the  same  manner  as  the  as- 
sessments to  give  a  greater  voice  to  those 
who  pay  .1  greater  amount  of  tho  tax. 
Smith  v.  Citv  of  Bozcman,  144  M  528, 
303  P  2d  402.  ' 

Etoppcl  to  Protest 

The  question  of  estoppel  under  section 
11-2223  ■  does  not  preclude  a  property 
owner  from  protesting  a  figure  used  as 
the  "assessable  area"  in  a  resolution  of 
intention  for  purposes  of  determining  the 
sufficiency  of  the  protest  under  this  sec- 
tion, since  it  applies  only  to  the  actual 
assessment  as  skfted  in  the  resolution  of 
assessment.  Smith  v.  City  of  Bozcman, 
144  M  528,  30S  V  2d  102. 

Invalid  Assessment 

Where  the  city  commission  proceeded 
to  create  a  special  improvement  district 
notwithstanding  the  fact  that  owners  of 
more  than  forty  per  cent  of  the  area  of  the 
property  to  be  assessed  had  protested 
against  the  proposed  work,  the  improve- 
ments should  not  have  been  made  and 
the  assessment  was  void.  Smith  v.-  City 
of   Bozcman,    144   M   528,   308   P   2d   4C2. 

Jurisdiction 

The  phrase,  "area  of  the  property  to 
be  assessed,"  should  be  equated  with  tho 
"assessable  area,"  rather  than  the  "actual 
area"  of  the  district,  so  that  where  protes- 
tanta  owned  131,312.8  square  feet  of  an 
assessable  area  figured  by  the  city  in  its 
resolution  of  intention  as  200,103.20 
square  feet,  43. SO  per  cent  of  the  area  ac- 
tually assessed  protested  and  the  city  was 
without  jurisdiction  to  create  the  district. 
Smith  v.  Citv  of  Bozcman,  114  M  523,  308 
P  2d  402. 

Property  Owned  by  City  Also  Must  Bo 
Computed 

In  determining  whether   forty   per  cent 


of  the  owners  of  property  affected  by  a 
proposed  special  improvement  have  tiled 
protests  against  it,  the  city  or  town  coun- 
i  il  is  authorized  by  this  section  to  take 
into  consideration  property  owned  by  it 
and  included  ill  the  district,  such  property 
being  subject  to  assessment  therefor  the 
same  as  privately  owned  property.  Bicker 
v.  Citv  of  Helena,  OS  M  350,  *35S,  21S 
P  1040'. 

Sufficiency  of  Protest 

An  alleged  protest  to  street  paving, 
filed  by  abutting  owners,  stating  the  rea- 
sons why  they  did  not  desire  the  paving 
done  during  a  certaiu  year,  and  stating 
that  they  were  willing  to  have  the  street 
paved  two  years  later,  and  that  payment 
therefor  should  be  required  in  three  an- 
nual installments,  was  not  an  unqualified 
protest  to  the  paving.  McMillan  v.  City 
of  Butte,  30  M  220,  22S,  220,  70  P  203. 

Where  the  language  used  by  the  city  in 
its  resolution  of  intention  described  an  ex- 
tended improvement  district  within  the  pro- 
visions of  section  11-2205,  the  city  was 
precluded  by  section  11-2214,  subsection 
(2),  from  considering  protests  or  assess- 
ments on  the  lineal  frontage  basis.  Smith 
v.  City  of  Bozcman,  144  M  52S,  303  P  2d 
402. 

If  the  owners  of  more  than  forty  per 
cent  of  the  area  of  the  property  to  be  as- 
sessed protest  against  either  the  extent  or 
creation  of  an  improvement  district,  the 
city  is  without  jurisdiction  to  proceed  with 
the  improvement.  Smith  v.  City  of  Boze- 
man,  141  M  523,  308  P  2d  402. 

Withdrawal  from  Protest 

A  property  owner  in  a  city,  who  has 
signed  a  protest  against  the  creation  of  a 
special  improvement  district,  may,  within 
t lie  time  allowed  for  presenting  such  pro- 
test, withdraw  therefrom,  and  thus  defeat 
the  protest.  Hawley  v.  City  of  Butte,  53 
M  411,413,  1G4  P305. 

References 

Shapard  v.  City  of  Missoula,  40  M  200, 
277,  141  P  544;  Cooper  v.  Citv  of  Bo/em.iu, 
54  M  277,  2S1,  100  P  S01;  School  District 
No.  1  v.  Citv  of  Helena,  87  M  300,  3H!»,  287 
P  101;  Adk'ins  v.  Livingston,  121  M  52S, 
104  P  2d  233,  210;  Wood  v.  Citv  of  Kalis- 
pell,  131  M  300,  310  P  2d  M.-.S,  1001; 
Cyr  v.  City  of  Missoula,  135  M  04,  337 
1'"  2d  305,  300;  Shaw  v.  Citv  of  Kalispell, 
135  M  284,  310  P  2d  523,'52S;  Biimlicr- 
nicn's  Trust  Co.  v.  Town  of  Kvcgate,  50 
F  2d  210,  01  T  2d  14. 

Collateral  References 

Municipal  Corporal  ionss>=207  (1),  200, 
401. 

03  C.J.S.  Municipal  Corporations  §§  1007, 
1103,  1 178. 

48  Am.  Jnr.  T.03,  Special  or  Local  As- 
sessments, §  151  et  acq. 
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Loss  of  right  to  contest  an  assessment 
In  a  street  or  sewer  improvement  or  drain- 
age proceeding.  9  ALU  034  and  812. 

Failure  of  property  owner  to  avail  him- 
self of  remedy  provided   by  statute  or  or- 

DECISIOXS  UNDER  FORMER  LAW 

Effect  of  Action  against  Protest 

Taxes  levied  liy  u  city  for  special  im- 
provement purposes  are  absolutely  void, 
where  the  city  council  proceeds  to  create 
nu  improvement  district,  notwithstanding 
owners  representing  more  than  one-half 
of  the  area  of  the  property  to  be  assessed 
to  defray  the  cost  of  such  improvement, 
appear  before  it  and  object  to  the  adop- 
tion of  the  resolution  creating  the  district 


dinauce  as  precluding  attack  based  on 
improper  inclusion  of  property  in,  or  exclu- 
sion of  property  from,  assessment.  J  00 
ALU  1  L'!>2. 


for  the  purpose  indicated.  Henslcv  v.  City 
of  Butte,  33  M  200,  210,  S3  P  481.  " 


Protest  against  Improvements 

For  a  decision  under  a  former  statute 
in  regard  to  the  right  of  property  owners 
to  appear  before  the  council  and  protest 
against  the  making  of  the  proposed  im- 
provement, sec  Ilensley  v.  City  of  Butte, 
30  M  32,  92  T  34. 


11-2207.  (5230)  Jurisdiction  to  order  proposed  improvements.  When 
no  protests  have  been  delivered  to  the  clerk  of  the  city  council  within 
fifteen  days  after  the  date  of  the  first  publication  of  the  notice  of  the 
passing  of  the  resolution  of  intention,  or  when  a  protest  shall  have  been 
found  by  said  city  council  to  be  insufficient,  or  shall  have  been  overruled, 
or  when  a  protest  against  the  extent  of  the  proposed  district  shall  have 
been  heard  and  denied,  immediately  thereupon  the  city  council  shall  be 
deemed  to  have  acquired  jurisdiction  to  order  the  proposed  improvements. 
But  before  ordering  any  of  .said  proposed  improvements,  the  city  council 
shall  pass  a  resolution  creating  the  said  special  improvement  district  in 
accordance  with  the  resolution  of  intention  theretofore  introduced  and 
passed  by  the  city  council. 


History:  En.  Sec.  G,  Ch.  89.  L.  1913; 
amd.  Sec.  4,  Cli.  142,  L.  1915;  rc-cn.  Sec. 
5230,  R.  C.  M.  1921. 

Acquisition  of  Jurisdiction 

It  is  only  after  the  lapse  of  fifteen 
days  from  the  lirst  publication  of  notice 
of  intention  to  create  all  improvement  dis- 
trict, and  after  all  protests  have  been  dis- 
posed of  adversely  to  objecting  property 
owners,  that  the  city  council  shall  be 
deemed  to  have  acquired  jurisdiction  to 
order  the  improvement.  iShapard  v.  Citv 
of    Missoula,    1!)   M    2(i9,   27S,    HI    P   514. 

Ordering  Improvement 

The  passage  of  the  resolution  creating 
a  special  improvement  district  constitutes 
a  sufficient  order  for  t  he  making  of  tin-  con- 
templated improvements.  Harvey  v.  Town 
of  Towiisend,  57  M  407,  188  1*  897. 


Waiver  of  Claim  for  Damages 

By  failure  of  an  objecting  property 
owner  to  give  notice  of  defects  or  irregu- 
larities in  the  proceedings  to  the  council 
within  sixty  days  after  the  contract  for 
the  work  is  let,  he  waives  all  claim  for 
damages,  under  this  section.  Harvey  V. 
Town  of  Towiisend,  57  M  407,  188  P  897. 

References 

Ilawley  v.  City  of  Butte,  53  M  411,  412, 
1G1  P  305;  Cooper  v.  Citv  of  Bo/cninn,  54 
M  277,  282,  Kin  P  801;  Almas  v.  Citv  of 
Havre,  70  M  33,  30,  223  P  890;  Koich  v. 
Citv  of  Helena,  132  M  194,  315  P  2d  811, 
812. 

Collateral  References 
Municipal  Corporal ionsC=>30]. 
03   C..I.S.   Municipal   Corporations   §1104 
et  seq. 


11-2203.  (5231)  Sufficiency  of  description  after  resolution  of  inten- 
tion. In  all  resolutions,  notices,  orders,  and  determinations  subsequent  to 
the  resolution  of  intention  and  notice  of  improvements,  in  any  and  all  im- 
provement districts,  it  shall  be  sufficient  to  briefly  describe  the  work  or 
the  assessment  district,  or  both,  and  to  refer  to  the  resolution  of  intention 
for  the  description  and  further  particulars. 

Jlistory:  En.  Sec.  7,  Oh.  89,  L.  1913; 
ro-cn.  Sec.  5231,  R.  C.  M.  1921;  amd.  Sec. 
1,  Ch.  71,  L.  1955. 
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11-2209.  (5232^  Bid  for  work  and  award  of  contract.  (1)  Notice 
inviting  proposals,  and  referring  to  tlic  specifications  on  file,  shall  be  pub- 
lished at  least  twice  in  a  daily,  scniiwcekly,  or  weekly  newspaper,  pub- 
lished and  circulated  in  said  city,  designated  by  the  council  for  that 
purpose,  and  in  case  there  is  no  newspaper  published  in  said  city,  then  it 
shall  be  posted  in  at  least  three  (3)  public  places. 

The  city  council  may  call  for  bids  <>r  proposals  for  several  kinds  and 
types  of  materials  for  any  improvements  proposed  to  be  made  under  sec- 
tions 11-2201  to  11-2243  of  this  code,  reserving  the  right  to  select  the  kind 
or  type  of  material  to  be  used  in  making  any  such  improvements,  after 
the   bids   or  proposals  therefor   shall   have   been   opened,   examined,   and  > 

declared.  i 

(2)  The  time  fixed  for  the  opening  of  bids  shall  be  not  less  than  ten 
(10)  days  from  the  time  of  the  final  publication  of  said  notice.  All  pro- 
posals or  bids  offered  shall  be  accompanied  by  a  check  payable  to  the 
city,  certified  by  a  responsible  bank  for  an  amount  which  shall  not  bo 
less  than  ten  per  centum  (10%)  of  the  aggregate  of  the  proposal.  Said 
proposals  or  bids  shall  be  delivered  to  the  clerk  of  the  said  city  council, 
provided,  however,  that  no  proposal  or  bids  shall  be  considered  unless  ac- 
companied by  said  check.  The  bids  shall  be  opened  in  public  at  a  timp 
and  place  to  be  designated  by   the  city  council  at  the   previous   council  qmpF 

meeting.  The  city  council  may  reject  any  and  all  proposals  or  bids  should  ^ 
it  deem  this  for  the  public  good,  and  also  the  bid  of  any  party  who  has 
been  delinquent  or  unfaithful  in  any  former  contract  witli  the  munici- 
pality, and  shall  reject  all  proposals  or  bids  other  than  the  lowest  regular 
proposal  or  bid  of  any  responsible  bidder,  and  may  award  the  contract 
for  said  work  or  improvement  to  the  lowest  responsible  bidder  at  the 
prices  named  in  his  bid. 

often  as  the  city  council  deems  it  advantageous,  rcadvertise  for  proposals 
or  bids  for  the  performance  of  the  work  as  herein  provided,  without  fur- 
ther proceedings,  and  thereafter  proceed  in  the  manner  in  this  section 
provided,  and  shall  thereupon  return  to  the  proper  parties  the  checks  cor- 
responding to  the  bids  so  rejected.  But  the  checks  accompanying  such 
accepted  proposals  or  bids  shall  be  held  by  the  city  clerk  of  said  city  until 
the  contract  for  doing  said  work,  as  hereinafter  provided,  has  been  en- 
tered into,  either  by  said  lowest  bidder,  or  by  the  owners  of  over  fifty  per 
centum  (">()%)  of  the  frontage,  whereupon  said  certified  cheek  shall  be 
returned  to  said  bidder.  I»ut  if  said  bidder  fails,  neglects,  or  refuses  to 
enter  into  the  contract  to  perforin  said  work  or  improvements,  as  herein- 
after provided,  then  the  certified  cheek  accompanying  his  bid,  and  the 
amount  therein  mentioned,  shall  be  declared  to  be  forfeited  to  said  city, 
and  shall  be  collected  by  it  and  paid  into  the  general  fund.  The  provisions 
hereof  shall  be  applicable  to  all  special  improvement  districts  created 
within  one  (1)  year  preceding  the  passage  and  approval  of  this  act. 

History;     En.   Sec.   8,  Ch.   89,  L.   1913;  Notice  for  Bids 

amii.  Src.  5.  Ch.  112,  L.  1915;   rc-cn.  Sec.  <\,nlr.-,<-ts  fur  the  roust ruction  of  Hiwri.-il 

5232.  R.  C.  M.  1921;  .imd;  Sec.  1,  Cll.  173,  ?f ,.,.,.,.  iI11,,rov..|iui.ls1  let  without  firs)  Biv- 
**•  »•'•''•  inr;    ten    days'    notice    fur    bids,    nin|    more 

thiiu    nine    months    nftrr    Hie    nwiird,    worn 
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invalid  as  in  contravention  of  the  provi- 
sions of  this  section.  Cooper  v.  City  of 
Hozemun,  5 I  M  277,  2H4,  1G!»  I*  Sol. 

References 

Koicli  v.  City  of  Helens,  132  M  104,  315 
P  2tl  81  J,  SI 2. 

Collateral  References 

Municipal  CurporatiousC=>331  ct  scq. 

03  C.J.S.  Municipal  Corporations  §  1147 
ct  scq. 

43  Am.  Jur.  7C1,  Pulilic  Works  and  Con- 
tracts, §  23  et  seq. . 

Bidder's  variation  from  specifications  on 
bid  for  public  work.  05  AJjli  835. 

Kvasiou  of  law  requiring  contract  for 
public  work  to  bo  let  to  lowest  responsible 
bidder  by  subsequent  changes  in  contract 
nftcr  it  has  been  awarded  pursuant  to 
that  law.  09  ALR  097. 

What  is  an  '•emergency"  within  statu- 
tory provision  excepting  emergency  con- 
tract or  work  for  requirement  of  bidding 
on  public  contracts.  71  AMI  173. 

Right  in  submitting  proposal  for  bids  on 
public  works  to  require  bid  on  unit  basis, 
with  reservation  to  public  authorities  of 
right  to  determine  amount  or  extent  of 
work.  79  ALR  225. 

Mandamus   to   compel  consideration,  ac- 


ceptance,  or   rejection   of   bids   for  public 
contract.  80  ALU  1382. 

Right  to  award  public  contract  to  ono 
other  than  lowest  financial  bidder  as  af- 
fected bv  fact  that  bidder  furnishes  bond. 
SO  ALR  131. 

Change  in  proposals  for  public  contract 
nfter  submission  of  bid  as  justification  for 
withdrawal  of  bid  or  refusal  to  enter  into 
contract.  104  ALR  JH9. 

Labor  conditions  or  relations  as  factor 
in  determining  lowest  responsible  bidder 
for  public  contract  or  as  factor  in  deter- 
mining whether  public  contract  should  be 
let  to  lowest  bidder.  110  ALR  1400. 

.Statute  requiring  competitive  bidding  for 
public  contract  as  affecting  validity  of 
agreement,  subsequent  to  tho  award  of 
the  contract,  to  allow  the  contractor  addi- 
tional compensation  for  extras  or  addi- 
tional labor  and  material  not  included  in 
the  written  contract.  135  ALR  1205. 

Liability  of  municipality  or  other  gov- 
ernmental body  on  implied  or  quasi  eon- 
tract  for  value  of  property  or  work.  154 
ALU  ::5G. 

K'ights  and  lcnicdies  of  bidder  for  public 
contract  who  has  not  entered  into  a  con- 
tract, where  bid  was  based  on  his  own 
mistake  of  fact  or  that  of  his  employees. 
52  ALU  2d  792. 


11-2210.  (5233)  Contract  by  owner  to  do  work.  The  owners  of 
three-fourths  of  Ijie  frontage  of  lots  and  lands  liable  to  be  assessed,  or 
their  agents,  and  who  shall  make  oath  that  they  are  siieli  owners  or  agents, 
shall  not  be  required  to  present  sealed  proposals  or  bids,  but  may,  within 
three  days  after  the  said  award,  eleet  to  lake  such  work  and  enter  into  a 
written  contract  to  do  the  whole  work  at  a  price  at  least  live  per  cent 
less  than  the  price  at  which  the  same  has  been  awarded,  and  all  work 
done  under  such  contract  shall  be  subject  to  the  same  plans  and  specifica- 
tions governing  the  lowest  responsible  bidder.  Should  the  said  owners 
fail  to  elect  to  take  said  work,  and  to  enter  into  a  written  contract  there- 
for within  three  days,  or  to  commence  the  work  within  fifteen  days  after 
the  date  of  such  written  contract,  and  to  prosecute  the  same  with  diligence 
to  completion,  it  shall  be  the  duty  of  the  eity  council  to  enter  into  a  con- 
tract with  the  original  bidder  to  whom  the  contract  was  awarded,  and  at 
the  prices  specified  in  his  bid. 

History:     En.  Sec.  9,  Ch.  89,  L.   1913;  Collateral  References 

re-en.  Sec.  5233,  R.  C.  M.  1921.  Municipal  CurporationsOSSl  (1). 

03  C.J.S.   Municipal  Corporations   §1070 
Ct  Ncq. 

ll-2fill.  (5231)  Reletting1  contract  after  default  of  contractor.  But 
if  such  original  bittuVr  neglects,  fails,  or  refuses  fur  fifteen  (1">)  days  after 
the  notice  of  award  to  enter  into  the  contract,  then  the  city  council,  with- 
out furl  her  proceedings,  shall  again  advertise  for  proposals  or  bids,  ns  in 
the  first  instance,  and  award  the  contrail  for  said  work  to  the  then  lowest 
regular  bidder.   Should  no   bids   be  received   in   response  to   the   call   for 
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proposals,  the  council  may  again  advertise  for  bids  under  the  same  pro- 
ceedings at  any  time  within  six  (G)  months  from  the  time  sot  for  the  last 
reception  of  bids,  and  let  the  contract  to  the  then  lowest  bidder,  and  such 
delay  shall  in  no  way  affect  the  validity  of  any  of  the  proceedings  or  assess- 
ments levied  thereunder.  The  bids  of  all  persons  and  the  election  of  all 
owners,  as  aforesaid,  who  have  failed  to  enter  into  the  contract,  as  herein 
provided,  shall  be  rejected  in  any  bidding  or  election  subsequent  to  the 
first  for  the  same  work. 

History:     En.  Sec.  10.  Ch.  89,  L.  1913;  Collateral  References 

re-en.  Sec.  5234,  R.  C.  M.  1021;  amd.  Sec.  Municipal  Corporal  ioasC=337. 

2,  Ch.  173,  L.  1931.  03  C.J.S.  Municipal  Corporations  §  1153. 

11-2212.  (5235)  Default  of  contractor— reletting  of  work.  If  the 
contractor  or  owner  who  may  have  taken  any  contract  does  not  complete 
the  same  within  the  time  limited  in  the  contract  or  within  such  further 
time  as  the  city  council  may  give  him,  the  city  engineer  shall  report  such 
delinquency  to  the  city  council,  which  may  relet  the  unfinished  portion  of 
said  work  after  pursuing  the  formalities  prescribed  hereinbefore  for  the 
letting  of  the  whole  in  the  first  instance;  or  the  city  shall  have  the  right 
at  its  option  to  complete  the  contract,  and  deduct  any  cost  in  excess  of 
the  contract 'price  thereof  from  any  money,  bonds,  or  warrants  due  such 
contractor,  or  owners,  and  in  the  event  there  is  no  money,  bonds,  or  war- 
rants due  such  contractor  or  owners,  from  which  to  deduct  such  cost,  then 
and  in  such  event  the  city  shall  have  the  right  to  sue  such  contractor  or 
owners,  and  recover  from  him  such  cost. 

History:     En.  Sec.  11,  Ch.  89,  L.  1913;  Collateral  References 

nntd.  Sec.  6.  Ch.   112,  L.  1915;  rc-cn.  Sec.  Municipal  CnrpnralionsC=>3n(i,  3C7. 

5235,  E.  C.  M.  1921.  C3  C.J.S.  Municipal  Corporations  §  1201. 

11-2213.  (523G)  Bond  of  contractor.  All  contractors,  contracting 
owners  included,  shall,  at  the  time  of  executing  any  contract  for  street 
work,  execute  a  bond  to  the  satisfaction  and  approval  of  the  city  council, 
with  two  or  more  sureties,  and  payable  to  such  city,  in  a  sum  not  less  than 
twenty-five  per  cent  of  the  amount  of  the  contract,  conditioned  for  the 
faithful  performance  of  the  contract,  and  indemnifying  the  city  from  any 
detriment,  damage,  or  loss  growing  out  of  said  work;  and  the  sureties  shall 
justify  before  any  person  competent  lo  administer  an  oath,  in  double  the 
amount  mentioned  in  said  bond,  over  and  above  all  statutory  exemptions; 
provided,  however,  that  nothing  herein  contained  shall  be  construed  as  to 
prevent  or  prohibit  the  city  council  from  requiring  or  accepting  in  any 
ease  a  bond  furnished  by  a  surely  company  authorized  to  transact  busi- 
ness in  the  state  of  Montana. 

History:     Ea.  Sec.  12,  Ch.  89,  L.  1913;  43  Am.  Jur.  S79,  Publie  Works  ami  Con- 

rc-c:i.  Sec.  523G,  R.  C.  M.  1921.  tracts,  §  137  et  seq. 

Collateral  References  l.ijjlit  of  person    furnishing   material  or 

Municipal  Corporal  ionsC=>345,  316.  ,:,1,or   to   »'«>'»•••'•»«    action    on    contract  or".-) 

IU  t'.J.S.  Municipal  Corporations  §  1171  l"""1-  "  A,'l;  -'  :""1  '  Is  A,,lt  5r- 
et  Hcq. 

11-2214.  (52:18)  Methods  of  payments  of  improvements.  (1)  To  defray 
the  cost  of  the  making  of  any  of  the  improvements  provided  for  in  this  a>t. 
the  city  council  or  commission  shall  adopt  one  of  the  following  methods  of 
assessment;  unless  otherwise  provided  in  subsection  1  (e)  : 


(a)  The  city  council  or  commission  shall  assess  the  entire  cost  of  such 
improvements  against  the  entire  district,  each  lot  or  parcel  of  land  within  . 
such  district  to  be  assessed  for  that  part  of  the  whole  cost  which  its  area 
bears  to  the  area  of  the  entire  district,  exclusive  of  streets,  avenues. 
alleys  and  public  places;  provided,  however,  that  the  city  council  or 
commission,  in  its  discretion,  shall  have  the  power  to  pay  the  whole  or  any 
part  of  the  cost  of  any  street,  avenue  or  alley  intersections,  out  of  any 
funds  in  its  hands,  available  for  that  purpose,  or  to  include  the  whole 

or  any  part  of  such  costs  within  the  amount  of  the  assessment  to  be  paid 
by  the  property  in  the  district.  In  order  to  equitably  apportion  the  cost 
of  any  of  the  improvements  herein  provided  for  between  that  land  within 
the  district  which  lies  within  twenty-five  (25)  feet  of  the  line  of  the  street 
on  which  the  improvement  is  to  be  made  and  all  other  land  within  the 

district,  the  council  or  commission  may,  in  the  resolution  creating  any  2973  SUPPLEMSN 
improvement  district,  provide  that  the  amount  of  the  assessment  against 
the  property  in  such  district,  to  defray  the  cost  of  such  improvements. 
shall  be  so  assessed  that  each  square  foot  of  land  within  the  district 
lying  within  twenty-five  (25)  feet  of  tlie  line  of  the  street  on  which  the 
improvements  therein  provided  for  are  made  shall  bear  double  the  amount 
.  of-  cost  of  such  improvements  per  square  foot  of  such  land  that  each 
snuare  foot  of  any  other  land  within  the  district  shall  bear. 

(b)  The  city  council  or  commission  shall  assess  the  cost  of  such  im- 
provements against  the  entire  district,  each  lot  or  parcel  of  land  within 
such  district,  bordering  or  abutting  upon  street  or  streets  whereon  or 
wherein  the  improvement  has  been  made,  in  proportion  to  the  lineal  feet 
abutting  or  hordcring  the  same;  provided,  however,  that  this  method  of 
assessment  shall  not  apph'  to  assessments  in  improvement  districts  created 
under  the  provisions  of  section  11-2205  of  this  code;  and  provided,  fur- 
ther, that  the  city  council  or  commission,  in  its  discretion,  shall  have  the 
power  to  pay  the  whole  ,or  any  part  of  the  cost  of  any  street,  avenue,  or 
alley  intersections  out  of  any  funds  in  its  hands,  available  for  that  pur- 
pose, or  to  include  the  whole  or  any  part  of  such  costs  within  the  amount 
of  the  assessment  to  he  paid  by  the  property  in  the  district. 

(c)  Where  curbs,  gutters,  alley  approaches,  streets,  crossings  and 
utility  service  connections  arc  an  integral  part  of  the  creation  of  storm 
se\rer  districts,  sanitary  sewer  districts  or  street  pavement  districts,  the 
city  council  or  commission  may  assess  a  portion  of  the  improvements 
upon  the  area  basis,  as  set  forth  under  subsection  1  (a)  ;  other  portions 
of  the  improvements  upon  a  lineal  feet  basis,  as  set  forth  under  sub- 
section 1  (b) ;  and  utility  service  connections  upon  a  lump  sum  based  on 
the  bid  price  in  the  improvement  district  contract  and  assessed  only  against 
the  lots,  tracts  or  parcel  of  land  served  by  the  utility  connection  or 
connections;  all  within  the  same  special  improvement  district,  so  long  as 
such  assessment  is  equitable.  lQ7<t 

(d)  When  the  purpose  of  the  assessment  is  for  the  establishmeiirailH^WT 
improvement  of  ofFstrect  parking  as  provided  in  this  act,  the  city  coumi' 
or  commission  shall  assess  against  the  real  property  specifically  benefit dl 
by  the  oflfstrcet  parking  facilities,  the  cost  of  the  developments  involved. 
in  proportion  to  the  benefits  received  by  each  tract  of  land  within  said  dis- 
trict. In  determining  the  benefit  to  be  received  by  each  parcel  of  land.  tl:<- 
titj  council  or  commission  shall  consider: 


(i)  the  relative  distance  of  the  parkin?  facility  from  each  parcel  of 
land  within  the  area  of  the  special  improvement  district; 

(ii)  the  relative  needs  of  parkin?  spaces  for  each  parcel  of  land  located 
within  the  boundaries  of  said  district,  cither  as  established  by  the  city  zon- 
ing ordinance,  if  any,  or  otherwise,  with  relation  to  the  use  of  said  parcel; 

(iii)     the  assessed  value  of  each  parcel  within  said  district ; 

(iv)  the  square  footage  of  each  parcel  within  said  district  as  it  re- 
lates to  the  whole; 

(v)  the  square  footage  of  floor  space  in  any  improvements  on  the 
parcel  and  the  various  uses  of  such  floor  space; 

(vi)  the  availability  of  existing  on-site  parking  space  on  any  parcel 
of  land  within  the  district.  Provided,  however,  that  before  any  improve- 
ment district  can  be  created  or  financed  under  the  provisions  of  this  sec- 
tion, the  city  council  or  commission  must,  prior  to  the  creation  of  said  dis- 
trict, pass  a  city  ordinance  setting  fortli  therein  the  formula  to  be  used 
in  determining  the  assessment  of  each  lot  or  parcel  within  said  district, 
which  said  formula  must  include  but  shall  not  be  limited  to  the  items  to  be 
considered  as  set  forth  hereinabove.  And  provided  further  than  prior  to 
the  adoption  of  any  such  ordinance  by  the  city  council  or  commission,  the 
city  council  or  commission  shall  make  a  determination  of  the  formula  for  the 
method  of  assessment  as  set  forth  above,  considering  all  of  the  factors 
above  set  forth,  and  shall  hold  a  public  hearing  after  due  notice  and  at 
such  hearing  all  persons  concerned  may  present  their  objections  to  the 
formula  or  any  part  of  it  and  point  out  errors  and  inequities  and  submit 
reasons  for  amendments  and  corrections.  The  council  may  continue  the 
hearing  from  time  to  time.  After  the  council  has  heard  all  objections 
and  suggestions,  it  shall  correct  any  errors  which  it  finds  in  the  formula 
for  assessment  as  originally  made  and  shall  finally  establish  and  settle 
the  formula  for  assessment  in  the  same  manner  as  any  other  city  ordinance. 

(2)  Whenever  any  portion  of  the  surface  of  a  paved  street  is  occu- 
pied or  used  for  railway  or  street  railway  purposes,  it  shall  be  and  con- 
tinue to  be  the  duty  of  the  owner  or  operator  of  such  railway  or  street 
railway  to  fully  repair  any  injury  or  damage  to  such  pavement  caused  by 
such  railway  or  street  railway  either  in  the  operation  of  its  ears  or  in  the 
laying  or  repair  of  its  tracks,  and  in  ease  of  a  failure  or  refusal  of  such 
owner  or  operator  so  to  repair  such  pavement  within  a  reasonable  time 
nfter  notice  by  the  city  council  or  commission,  the  city  council  or  commis- 
sion is  authorized  and  empowered  to  cause  such  repairs  to  be  made  and  to 
assess  the  cost  thereof  to  such  owner  or  operator  and  to  enforce  collection 
thereof  as  in  the  ease  of  taxes. 

(3)  "Whenever  any  lot,  piece  or  parcel  of  land  belonging  to  the 
United  States,  or  mandatory  of  Ihe  government,  shall  front  upon  the  pro- 
posed work  or  improvement,  nr  he  included  within  the  district  declared  liv 
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the  city  council  in  its  resolution  of  intention  to  be  the  district  to  be 
assessed  to  pay  the  costs  and  expenses  thereof,  said  council  shall,  in  the 
resolution  of  intention,  declare  that  said  lots,  pieces  or  parcels  of  land,  or 
any  of  them,  shall  be  omitted  from  the  assessment  thereafter  to  be  made  to 
cover  the  costs  and  expenses  of  said  work  or  improvement,  and  the  cost 
of  said  work  or  improvement  in  front  of  said  lots,  pieces  or  parcels  of 
land  shall  be  paid  by  the  city  from  its  general  fund. 

(4)  It  shall  be  lawful  for  the  owner  or  owners  of  the  lots  or  land 
fronting  upon  any  street,  the  width  and  grade  of  which  shall  have  been 
established  by  the  city  council  or  commission,  to  perform,  at  his  or  their 
own  expense  (after  obtaining  permission  from  the  council  or  commission 
so  to  do,  but  before  said  council  or  commission  has  passed  its  resolution 
of  intention  to  order  grading  exclusive  of  this),  any  grading  upon  said 
street,  to  its  full  width,  or  to  the  center  line  thereof  and  to  its  grade  as 
then  established,  and  thereupon  to  procure,  at  his  or  their  own  expense,  a 
certificate  from  the  city  engineer,  setting  forth  the  number  of  cubic  yards 
of  cutting  and  filling  made  by  him  or  them  in  such  grading,  and  propor- 
tions performed  by  each  owner,  and  that  the  same  is  done  to  establish 
width  and  grade  of  said  street,  or  to  the  center  line  thereof,  and  thereafter 
to  file  said  certificate  with  the  city  engineer,  which  certificate  the  engineer 
shall  record  in  a  book  kept  for  that  purpose  in  his  office,  properly  indexed. 

(5)  Whenever  thereafter  the  city  council  or  commission  orders  the 
grading  of  said  street,  or  any  portion  thereof,  on  which  any  grading  certi- 
fied as  aforesaid  has  been  done,  the  bids  and  contracts  must  express  the 
price  by  the  cubic  yard  for  cutting  and  filling  in  grading;  and  the  said 
owner  or  owners  and  his  or  their  successors  in  interest  shall  be  entitled  to 
credit,  on  the  assessment,  upon  his  or  their  lots  and  lands  fronting  on  said 
street  for  the  grading  thereof,  to  the  amount  of  the  cubit:  yards  of  cutting 
and- filling  set  forth  in  his  or  their  certificate,  at  the  prices  named  in  the 
contract  for  said  cutting  and  filling;  or,  if  the  grade  meanwhile  has  been 
duly  altered,  only  for  so  much  of  said  certified  work  as  would  be  required 
for  grading  to  the  altered  grade;  provided,  however,  that  such  owner  or 
owners  shall  not  be  entitled  lo  such  credit  as  may  be  in  excess  of  the  assess- 
ments for  grading  upon  the  lots  and  lands  owned  by  him  or  them,  and 
proportionately  assessed  for  the  whole  of  said  grading;  and  the  city  clerk 
shall  include  in  the  assessment  for  the  whole  of  said  grading  upon  the 
same  grade  the  number  of  cubic  yards  of  cutting  and  filling  set  forth  in 
any  and  all  certificates  so  recorded  in  his  office,  or  for  the  whole  of  said 
grading  to  the  duly  altered  grade  s<>  much  of  said  certified  work  as 
would  be  required  for  grading  thereto,  and  shall  enter  corresponding  cred- 
its, deducting  the  same  as  payments  upon  the  amounts  assessed  against 
the  lots  and  land  owned  respectively,  by  said  certified  owners  and  their 
successors  in  interest:  provided,  however,  that  he  shall  not  so  include  any 
grading  quantities  or  credit  any  sums  in  excess  of  the  proportionate  assess- 
ments for  the  whole  oflhe  grading  which  are  made  upon  any  lots  ami 
lands  fronting  upon  said  street,  and  belonging  to  any  sueh  certified  owners 
or  their  successors  in  interest. 

(f>)     Whenever  any  owner  or  owners  of  any  lots  and  lands  fronting  on 
any  street    shall    have   heretofore   done,   or   shall    hereafter   do   any   work 
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(excepting  grading)  on  such  street,  in  front  of  tiny  block,  at  his  or  their 
own  expense,  and  the  city  council  or  commission  shall  subsequently  order 
any  work  to  be  done  of  the  same  class  in  front  of  the  same  block,  said 
work  so  done  at  the  expense  of  such  owner  or  owners  shall  be  excepted 
from  the  order  ordering  work  to  he  done;  provided,  that  the  work  so  done 
at  the  expense  of  such  owner  or  owners  shall  be  upon  the  official  grade,  and 
in  condition  satisfactory  to  the  city  engineer  at  the  time  said  order  is 
passed. 


History:     En.  Sec.  14,  Ch.  89,  L.  1913; 


re-cn.  Sec.  5238,  R.  C.  M. 
1,  Ch.  163,  L.  1923;  amd. 
It.  1955. 


1921;   nmd.  Sec. 
Sec.  1,  Ch.  09, 


Damages 

Evidence  to  show  tlic  cost  of  filling 
plaintiff's  lots  and  raising  bis  buildings  to 
grade,  and  the  market  value  of  the  prop- 
erty hefore  and  after  making  the  improve- 
ment, was  competent  and  material  in  an 
action  to  recover  damages  occasioned  by 
the  change.  Ebv  v.  Citv  of  Lewistown, 
55  M  113,  128,  173  P  1103." 

Under  allegations  of  the  complaint  that 
plaintiff's  property  had  been  permanently 
injured  by  change  in  street  grade,  rendered 
inaccessible  and  undesirable  for  the  pur- 
poses fur  which  used,  necessitating  large 
expenditures  in  filling  and  adjusting  the 
lots  to  grade,  etc.,  and  defendant's  denial 
of  any  damage  whatever,  the  latter  was 
entitled  to  introduce  evidence  tending  to 
show  that  the  properly  had  not  been  in- 
jured or  that  Hip  damage  was  less  than 
claimed  bv  plaintiff.  Kl,y  v.  City  of  Lewis- 
town,  55  M  113,  128,  173  1*  11 03. 

Determination  of  Frotcsts 

Where  tho  language  used  by  the  cilv 
in  its  resolution  of  intention  described  an 
extended  improvement  district  within  the 
provisions  of  section  11-2205,  tho  city 
was  precluded  by  section  11-2214,  subsec- 
tion (2),  from  considering  protests  or 
assessments  on  the  lineal  frontage  basis. 
Smith  v.  Citv  of  ISoxeiuan,  144  M  52S, 
398  1'  2d  4fi2.  ' 

Under  tho  theory  that  a  municipality 
may  levy  assessments  for  special  improve- 
ments because  the  property  will  be  bene- 
fited by  the  improvement*  to  the  extent 
of  the  burden  imposed,  protests  must  bo 
Weighed  in  the  same  manner  as  the  as- 
sessments to  give  a  greater  voice  to  those 
who  pay  a  greater  amount  of  the  tax. 
Smith  v.  City  of  Dozeman,  144  M  52S, 
3U8  1*  2d  402.  * 

Donblo  Taxation 

Where  .?  district  was  created  for  the 
purpose  of  paying  for  improvements  at 
intersections  as  authorized  by  section  11- 
2205  and  another  district  was  created  to 
defray  the  eost  of  the  street  under  this 
section  there  was  in  no  sense  double  taxa- 


tion. The  assessments  were  for  different 
purposes.  One  assessment  was  to  raise 
money  to  defray  the  cost  of  the  intersec- 
tions and  the  other  to  defray  the  cost  of 
the  street  where  it  abuts  on  privately 
owned  proportv.  Pidlingmcvcr  v.  City  of 
Doer  Lodge,  128  M  292,  274' 1'  2d  821,  823. 

Estoppel  to  Protest 

The  question  of  estoppel  under  section 
11-2223  does  not  preclude  a  property  own- 
er from  protesting  a  figure  used  as  the 
"assessable  area"  in  a  resolution  of  inten- 
tion for  purposes  of  determining  the  suffi- 
ciency of  the  protest  under  section  11-220C, 
since  it  applies  only  to  the  actual  assess- 
ment as  stated  in  the  resolution  of  assess- 
ment. Smith  v.  City  of  ISozcinan,  114  M 
52S,  398  P  2d  402. 

Invalid  Assessment 

Where  the  city  commission  proceeded  to 
create  a  special  improvement  district  not- 
withstanding the  fact  that  owners  of  moro 
than  forty  per  cent  of  the  area  of  the 
property  to  be  assessed  had  protested 
against  the  proposed  work,  tho  improve 
mciils  should  not  have  been  made  and  the 
assessment  was  void.  Smith  v.  City  of 
Itozcman,  111  M  528,  398  P  2d  402. 

Jurisdiction 

The  phrase,  "area  of  tho  property  to  be 
assessed,"  as  used  in  section  11-220G,  sub- 
section (2),  should  be  equated  with  tho 
"assessable  area,"  rather  than  the  "actual 
area"  of  the  district,  so  that  where  pro- 
tectants owned  131,312.8  square  feet  of  an 
assessable  area  figured  by  the  city  in  its 
resolution  of  intention  as  299,103. 20 
sqnaro  feet,  43. S9  per  cent  of  the  area  ac- 
tually assessed  protested  ami  the  city  was 
without  jurisdiction  to  create  the  district. 
Smith  v.  Citv  of  llozcinan,  141  M  528,  398 
P  2.1  102. 

Method  of  Assessment  • 

Since  there  is  n  direct  correlation  be- 
tween this  section  and  subsection  (2)  of 
section  1 1-22O0,  as  expressed  in  the  phrase, 
"the  area  of  the  property  to  be  assessed," 
the  method  of  assessment  used  by  the  city 
governs  the  basis  for  determining  those 
persons  entitled  to  protest  creation  of  an 
improvement  district.  Smith  v.  City  of 
Jtiizi -man,  144  M  52S,  3!>8  1'  2d  402. 


Necessity  of  Notice 

All  statutory  requirements  ns  to  tlic 
form  mul  contents  of  a  special  improve- 
Dicnt  assessment  must  l>c  substantially 
complied  wilh,  they  bring  regarded  as 
mniiilntory  am]  jurisdictional,  .-in J  (he  ap- 
portionment of  the  tost  is  essential  to  the 
validity  of  tlic  assessment,  as  is  notice  to 
tlic  owners  to  enable  tlicm  to  be  heard  and 
contest  if  desired;  failure  to  give  notice 
will  reader  the  assessment  void,  whether 
or  not  notice  is  expressly  required  by  law. 
Morse  v.  Kroner,  87  M  54,  00,  283  i*  IS.".. 

Objections  to  District 

To  estop  a  taxpayer  from  attacking  the 
validity  of  the  creation  of  a  special  im- 
provement district  by  payment  of  an  in- 
stallment of  the  tax,  the  payment  must 
have  been  voluntarily  made.  A  city  could 
not  ho  prejudiced  by" the  payment  "of  such 
installment  tax,  which,  Ijcin^  invalid,  it 
was  not  entitled  to  collect,  and  was  there- 
fore not  in  a  position  to  claim  an  estoppel. 
City  of  I.cwistown  v.  Warren,  52  M  350, 
357,  137  P  054. 

Public  and  District  Sewer  Distinguished 
The  cost  of  constructing  a  public  sewer, 
as  distinguished  from  a  district  sewer, 
must  be  provided  for,  under  the  next  sec- 
tion, cither  from  the  general  or  sewer  fund 
>r  by  the  sale  of  bonds,  and  may  not  bo 
assessed  on  the  basis  of  area  under  the 
special  improvement  district  plan  provided 
by  this  section.  Itusli  v.  G randy,  00  M 
222,  220,  213  P  242,  distinguished  in  130 
II  158,  100,  297  P2d  202. 

Street  Improvements 

A  city  may  create  a  special  improvement 
district  for  street  improvements  where  the 
street  is  also  a  part  of  a  state  highway 
and,  in  such  instance,  the  contracts  for 
the   work   must    be   awarded   by   the   state 

History:  En.  Sec.  14,  Ch.  89,  L.  1913; 
re-en.  Sec.  5238,  R.  C.  M.  1921;  amd. 
Bee.  1,  Ch.  1C3,  L.  1925;  amd.  Sec.  1,  Ch. 
39,  L.  1955;  amd.  Sec.  1,  Ch.  330,  L.  1971; 
amd.  Sec.  1,  Ch.  85,  L.  1973. 

Amendments 

The  1971  amendment  added  "unless 
otherwise  provided  in  subsection  1(e)" 
to  the  end  of  the  preliminary  paragraph 
of    subsection     (1);    inserted    subdivision 


highway  commission.  Wood  v.  City  of  Kal- 
ispcll,    Ml    M   300,   310   P   2d    1038,   1002. 

What  May  Be  Assessed 

An  easement  in  a  city  street  in  favor 
of  a  railway  company  for  right  of  way 
purposes  in  crossing  it  is  not  susceptible 
uf  assessment  for  a  special  improvement, 
where  the  basis  adopted  for  apportioning 
the  cost  thereof  is  front  footage;  nor  is 
the  tract  itself  assessable  under  such  [dan, 
since  under  it  the  lot  or  parcel  of  land 
bordering  or  abutting  on  the  street  on 
which  the  improvement  was  made  must 
bear  the  cost  proportionately,  and  a  street 
cannot  border  or  abut  upon  itself.  Chicago, 
Milwaukee  &  St.  Paul  Ky.  Co.  v.  Poland, 
31  M  407,  50:;,  172  P  541. 

References 

Stanley  v.  Jeffries.'SG  M  114,  124,  284 
P  134;  School  District  No.  1  v.  City  of 
Helena,  87  M  300,  287  P  104. 

Collateral  References 

Municipal  CorporationsC=40G  (1). 
,     03  C.J.S.  Municipal  Corporations  §  1294. 
48   Am.  Jur.   701,  Special   or  Local   As- 
sessments, §  250  et  seq. 

Right  of  taxpayer  to  anticipate  payment 
of  tax  or  special  improvement  assessment 
for  deferred  installments  thereof.  00  ALR 
1475. 

Kffect  of  certificate  or  statement  of 
treasurer  or  other  public  official  regarding 
unpaid  taxes  or  assessments  against  spe- 
cific property.  107  ALU  508  and  21  ALR  2d 
1273. 

Duration  of  lien  of  special  assessment 
and  period  of  limitation  of  action  for  its 
enforcement  as  all'ectcd  by  adoption  of  in- 
stallment plan  of  payment.  114  ALR  300. 

Personal  liability  of  property  owner  to 
pay  assessments  for  local  improvements. 
127  ALU  531  and  167  AT.U  utin 

(l)(c);     and    made    a    minor    change    in 
punctuation. 

The  1073  amendment  added  subdivision 
(d),  including  paragraphs  (i)  to  (vi),  to 
subsection  (1);  and  made  a  minor  change 
in  style. 

1973   SUPPLEMENT 

Effective  Date 

Section  2  of  Ch.  S3.  Laws  1973  provided 
the  act  should  be  in  effect  from  and  after 
its      passage      aud      approval.      Approved 

•■   *»     KI73. 


11-2214.1.  Authorization  to  issue  bonds  by  improvement  district 
formed  for  pedestrian  malls  or  off-street  parking:.  An  improvement  dis- 
trict formed  for  pedestrian  malls  or  off-street  parking  shall  be  authorized 
to  issue  improvement  bonds. 

(a)  When  the  governing  bedy  determines  that  improvement  bonds 
be  issued,  it  shall  so  declare  in  the  resolution  of  intention  for  the  work  and 
shall  specify  the  rate  of  interest  which  they  shall  bear.  A  like  description 
of  the  bonds  shall  be  inserted  in  all  notices  of  the  proceedings  required 
to  be  published  or  posted,  and  a  notice  that  the  bonds  will  be  paid  from 
a  special  fund  collected,  in  not  to  exceed  twenty-five  (25)  annual  install- 
ments, from  the  assessments  of  twenty-five  dollars  ($2;"))  or  over  remain- 
ing unpaid  thirty  (.'{<))  days  after  the  date  of  the  warrant,  or  five  (5) 
days  after  the  decision  of  the  governing  body  upon  an  objection.  A  like  de- 
scription of  the  bonds  shall  he  included  in  the  warrant. 

(b)  All   other   proceedings   for   the   work   up   to   and   including   the 


iipprovnl  or  tin-  assessment  by  I  he  governing  body,  and  including  delivery 

of  the  assessment  t"  the  contractor,  demand  of  payment  of  the  several 

assessments  and  the  return  and  record  thereof,  shall  be  in  all  respects  as 

provided  in  this  article. 

History:     En.   11-2214.1   by   Sec.   2,   Ch. 
136,  L.  1067. 

11-2214.2.  Assessments  and  bonds  for  pedestrian  malls  or  off-street 
parking,  (a)  After  expiration  of  t ho  prescribed  time  from  the  date  of 
the  warrant,  and  after  the  treasurer  lias  recorded  the  return,  he  shall 
make  and  certify  to  the  clerk  a  complete  list  of  .ill  assessments  unpaid, 
which  amount  to  twenty-five  dollars  ($23)  or  over,  upon  any  assessment. 

(b)  If  any  person  before  certification  of  the  list  to  the  clerk  presents 
•  to  the  treasurer  his  affidavit  that  he  is  the  owner  of  a  lot  in  the  list,  ac- 
companied by  the  certificate  of  a  searcher  of  records  that  the  person  is 
the  owner  of  record,  and  notifies  the  treasurer  in  writing  that  he  desires 
no  bond  to  be  issued  for  the  assessment  upon  the  lot,  then  the  assessment 
shall  not  be  included  in  the  list,  and  shall  remain  collectible  as  provided 
by  this  article.  Omission  to  file  the  notice  shall  bar  any  defense  against 
the  bonds  except  the  defense  that  the  governing  body  did  not  have  author- 
ity to  issue  the  bonds. 

(c)  The  clerk  shall  present  the  list  to  the  governing  body  at  its  next 
meeting,  and  the  body  shall  thereupon,  by  resolution,  direct  improvement 
bonds  to  be  issued  to  the  contractor  for  the  amount  of  the  assessments 
remaining  unpaid,  prescribing  the  number  and  denomination  of  the  bonds, 
and  the  times  when  payable,  which  shall  be  so  fixed  that  an  approximately 
equal  amount  of  the  total  sum  shall  be  paid  each  year  until  the  whole 
amount  is  paid,  not  exceeding  twenty-five  (2"))  years  and  three  (3)  mouths 
from  the  date  of  the  bonds,  but  any  fractional  amounts  may  be  added  to 
the  amount  due  in  any  year,  so  that  the  amounts  due  in  all  other  years 
shall  be  in  equal  multiples  of  one  hundred  dollars  ($100)  each.  Except 
for  a  boud  to  represent  any  odd  amount  due  in  any  year,  the  denomi- 
nations of  the  bonds  shall  be  fixed  at  one  hundred  dollars  ($100)  or 
some  multiple  thereof,  not.  exceeding  one  thousand  dollars  ($1,000).  The 
resolution  shall  also  fix  the  place,  if  any,  other  than  the  office  of  the 
treasurer,  at  which  the  bonds  and  the  interest  thereon  shall  he  payable. 

(d)  The  bonds  shall  be  issued  as  of  the  date  of  the  warrant,  and 
shall  bear  interest  from  such  date  at  the  rate  specified  in  the  resolution 
of  intention.  They  shall  have  semiannual  interest  coupons  attached,  the 
first  of  which  shall  be  payable  on  January  1  or  July  1,  as  the  case  may 
be,  occurring  ninety  (DO)  days  after  the  date  of  the  bond,  and  shall  be 
for  the  interest  accrued  at  that  time.  1973    SUPPLEMENT        'I 

(e)  The  due  date  of  all  bonds  shall  be  January  1  in  the  years  in  winch 
they  respectively  become  due. 

History:     En.   11-2214.2  by  See.  3,   Cli. 
136,  L.  1067. 

History:  En.  11-2214.2  by  Sec.  3,  Ch.  feeding  eight  per  ecnt  (Br.'c)  per  annum" 
136.  U  1967;  amd.  Sec  14,  Ch.  234,  I*  from  tho  end  of  tho  first  sentence  of 
1971.  subsection  (d). 


Amendments 

Th«   1971    amendment   deleted   "not   ex- 

11-2214  3.    Certification  of  unpaid  assessments— payments  by  install 
ments-intercst-and  payments  in  advance  for  pedestrian  malls  and  off 


1973  SUPPLEMENT 


SPECIAL  IMPROVEMENT  DISTRICTS  11-2214.4 

street  parking,  (a)  The  treasurer  at  the  time  lie  certifies  the  list  nf 
assessments  unpaid  to  the  clerk,  shall  write  Ihe  word  "certified"'  on  the 
record  of  the  assessment  opposite;  each  assessment  included  in  the  list, 
and  thereupon  all  assessments  of  twenty-five  dollars  (£25)  or  over  shall 
cease  to  be  payable  in  cash  and  shall  thereafter  lie  payable  only  in  equal 
annual  installments  on  December  .1,  in  each  year  preceding  January  1,  on 
which  the  bonds  become  due.  The  governing  body  may  provide  a  plan 
whereby  the  annual  installment  may  be  collected  in  partial  payments 
prior  to  the  time  the  installment  is  due,  and  the  lien  of  each  assessment 
on  the  property  assessed  shall  continue  and  remain  in  full  force  and 
effect  for  two  (2)  years  after  the  last  installment  on  the  assessment  be- 
comes due,  or  until  the  assessment  is  fully  paid. 

(b)  An  uncollected  installment  shall  be  added  to  the  succeeding  in- 
stallment and,  together  with  interest  and  penalties,  shall  be  payable  there- 
with. 

(c)  The  number*  of  installments  in  which  the  assessment  is  payable 
shall  correspond  to  the  number  of  years  in  which  there  are  bonds  to  be 
paid,  but  the  total  number  of  installments  shall  not  exceed  twenty-five 
(25). 

(d)  All  assessments  of  twenty-five  dollars  ($25)  or  more  not  paid 
before  the  certification  of  assessments  unpaid  to  the  clerk  shall  bear  inter- 
est from  the  date  of  the  warrant  at  the  same  rate  as  that  specified  for  the 
bonds  in  the  resolution  of  intention.  The  interest  shall  he  payable  on 
June  1,  and  December  1,  of  each  year,  immediately  before  the  interest 
becomes  due  on  the  bonds,  but  the  governing  body  may  provide  a  plan 
whereby  the  interest  may  be  collected  in  partial  payments  prior  to  the 
date  it  becomes  due. 

(c«)  The  governing  body  may  provide  for  receiving  payment  of  the 
installments  of  the  assessment  before  they  become  due,  and  using  the 
proceeds  thereof  in  redeeming  such  bonds  as  may  be  presented  for  re- 
demption by  the  owners  thereof,  or  for  investing  the  proceeds  in  improve- 
ment bonds  for  other  work  or  other  satisfactory  investment,  hut  no 
investment  of  such  funds  shall  be  made  so  as  to  prejudice  the  prompt 
payment  of  the  bonds  on  the  date  they  become  due. 

History:     En.   11-221J.3  by   Sec.   4,   Ch. 
130,  L.  19G7. 

11-2214.4.  Improvement  districts  for  providing  off-strcct  parking  fa- 
cilities— providing  for  the  leasing  of  real  property  therefor,  and  for  the 
improvement  thereof,  (a)  In  addition  to  the  purposes  [for]  which  an  im- 
provement district  may  be  formed  under  the  provisions  of  11-2201,  an  im- 
provement district  may  be  formed  for  the  sole  purpose  of  leasing  real  prop- 
erty to  be  used  as  off-street  parking  sites,  for  the  improvement  of  such 
off-street  parking  sites  Uy  grading,  paving,  ordering  the  installation  of  light- 
ing poles,  wires,  conduits,  lamps,  standards  and  other  appliances  for  the 
purpose  of  lighting  ami  beautifying  the  off-street  parking  areas  and  en- 
trances therein,  and  for  the  operation  and  maintenance  thereof. 

* 

(b)  Subject  to  the  powers  granted  ami  the  limitations  contained  in 
this  section,  and  in   11-2201,  the  powers  ami  duties  of  the  governing  body 


11-2214.4  CITIES  AND  TOWNS 

of  the  municipality  and  the  procedure  to  be  followed  shall  be  as  provided 
in  this  article  for  other  types  of  special  improvement  districts. 

(c)  After  the  formation  of  a  special  improvement  district,  pursuant  to 
the  provisions  of  11-2204,  and  as  modified  in  11-2214.5,  and  after  having 
acquired  jurisdiction  to  order  the  improvement  pursuant  to  11-2207,  the 
governing  body  may,  in  addition  to  ordering  the  improvements  set  forth 
in  subsection  (a)  of  this  section,  enter  into  lease  agreements  for  property 
within  the  limits  of  the  assessment  district  for  use  as  off-street  parking 
sites,  which  lease  agreements  shall  be  upon  such  terms  and  conditions 
as  the  governing  body  may  determine,  and  which  lease  agreements  may 
provide  that  same  may  be  terminated  by  either  party  upon  six  (G)  months' 
prior  written  notice,  and  may  contract  for  the  operation  and  maintenance 
thereof.  The  governing  body  may  enter  into  such  lease  agreements  and 
contract  for  the  operation  and  maintenance  of  such  off-street  parking 
sites  without  the  publication  of  notice  and  invitation  for  bids. 

(d)  The  governing*  body  shall  make  annual  statements  and  estimates 
of  the  expenses  of  the  district,  which  shall  be  provided  for  by  the  levy 
and  collection  of  ad  valorem  taxes  upon  the  assessed  value  of  all  the 
real  and  personal  property  in  the  district,  shall  publish  notice  thereof, 
shall  have  hearings  thereon  and  adopt  at  the  times  and  in  the  manners 
provided  for  incorporated  cities  and  towns  by  the  applicable  portions  of 
section  11-2214.  The  governing  body,  on  or  before  the  second  Monday  in 
August  of  each  year,  shall  fix,  levy  and  assess  the  amount  to  be  raised  by 
ad  valorem  taxes  upon  all  of  the  properly  of  the  district.  All  statutes 
providing  for  the  levy  and  collection  of  state  and  county  taxes,  including 
the  collection  of  delinquent  taxes  and  sale  of  property  for  nonpayment  of 
taxes,  arc  applicable  to  the  district  taxes  provided  for  under  this  section. 

(c)  An  improvement  district  formed  under  provisions  of  this  section 
shall  not  be  authorized  to  issue  improvement  bonds,  and  no  assessment 
for  district  purposes  against  the  property  within  such  district  shall  exceed 
twelve  (12)  mills  upon  each  dollar  of  taxable  valuation  thereof  in  any  tax 
year. 

(f)  No  improvement  district  formed  under  provisions  of  this  section 
shall  be  authorized  to  engage  in  any  activity  other  than  the  leasing  of  off- 
street  parking  sites  and  the  improvement,  operation  and  maintenance  of 
same.  If  the  municipality  is  willing  to  participate  in  the  cost  of  leasing, 
improving,  operating  or 'maintaining  the  off-street  parking  sites  in  such 
improvement  districts,  the  governing  body  may,  by  resolution,  summarily 
order  such  participation  and  the  amount  of  any  such  participation  shall 
not  be  subject  to  the  limitations  of  section  11-2202. 

(g)  The  formation  of  an  improvement  district  for  off-street  parking 
purposes  under  the  provisions  of  this  section  shall  not  prevent  the  sub- 
sequent establishment  of  improvement  districts  for  any  other  purpose 
authorized  by  law. 

(h)  Tf  in  the  opinion  of  the  governing  body,  any  portion  of  the  ter- 
ritory of  a  district  formed  under  this  seel  inn  is  no  longer  benefited  by  I  lie 
off-street  parking  sites  provided,  the  governing  body  may,  by  resolu- 
tion, summarily  delete   from   I  he   district   formed   under  this  section   any 


SPECIAL  IMPROVEMENT  DISTRICTS  11-2216 

such  nrca,  and  may  form  a  new  district  from  the  balance  of  the  original 
district  formed  under  tliis  section. 

History:     En.   11-2214.4  by  Sec.  5,  Ch.  Compiler's  Note 

136,  L.  19G7.  The  compiler  lias  inserted  the  bracketed 

word  "for*'  in  subsection  (a). 

11-2214.5.  Special  provisions  relating  to  improvement  districts  for 
off-street  parking  purposes,  (a)  If  a  petition  for  the  formation  of  an 
improvement  district  for  the  leasing,  improvement  or  operation  and  main- 
tenance of  an  off-street  parking  site  is  presented  to  the  governing  body 
purporting  to  be  signed  by  nil  of  the  real  property  owners  in  the  proposed 
district,  exclusive  of  mortgagees  and  other  lien  holders,  the  governing 
body,  after  verifying  such  ownership  and  making  a  finding  of  such  fact, 
shall  adopt  a  resolution  of  intention  to  order  the  improvement  pursuant 
to  the  provisions  of  11-2204,  and  shall  have  immediate  jurisdiction  to 
adopt  the  resolution  ordering  the  improvement  pursuant  to  provisions  of 
11-2207,  without  the  necessity  of  the  publication  and  posting  of  the  reso- 
lution of  intention  provided  for  in  11-2201. 

(b)  If  a  petition  for  the  formation  of  an  improvement  district  for 
off-street  parking  purposes,  and  for  the  leasing  of  sites  and  improve- 
ment, operation  and  maintenance  thereof  is  presented  to  the  governing 
body,  signed  by  the  owners  of  a  majority  of  the  frontage  of  the  property 
proposed  to  be  contained  within  the  limits  of  t lie  assessment  district,  the 
governing  body  shall  adopt  a  resolution  of  intention  ordering  the  pro- 
posed improvement  and  cause  same  to  be  published  and  posted  pursuant  to 
the  provisions  of  11-2201. 

History:     En.   11-2214.5  by   Sec.   G,    Ch. 
130,  L.  19G7. 

11-2215.  (52.18.1)  Including  and  assessing  unplatted  lands  in  im- 
provement district.  That  whenever  any  unplatted,  undedieated  or  unsur- 
veyed  lot,  piece  or  parcel  of  land  that  separates  one  platted  part  of  the 
city  from  another  platted  part  of  said  city,  lying  wholly  within  the  bound- 
aries of  any  city  or  town,  except  land  owned  by  the  United  States,  shall 
abut  or  border  upon  any  special  improvement  district,  or  be  included  with- 
in the  boundaries  of  any  special  improvement  district  of  such  city  or 
town,  the  council  of  such  city  or  town  may  cause  the  same  to  be  included 
within  and  made  a  part  of  such  special  improvement  district,  in  the  same 
manner  as  other  property  within  such  special  improvement  district  and 
may  assess  the  same  for  its  proportionate  share  of  the  cost  of  making  or 
maintaining  such  improvements- in  the  same  manner  as  other  property 
within  such  special  improvement  district. 

History:     En.   Sec.  1,   Ch.  16,  L.   1923.  Enforceability,  against  undivided  tract, 

of  tax  or  special  assessment  levied  against 
Collateral  "References  ))illt  0f  ;t  „t  olle  r:itc  an,i  Iiart  „t  anon,cr. 

Municipal  Corporal  ioiisC=>l"i'i  (2).  jjo  ^j^j  73, 

03  C..1.S.   Municipal   Corporations  §  13G2 
ct  acq. 

11-2216.  (5220)  Ecwcr  systems.  (1)  A  sewer  system  may  be  estab- 
lished in  a  city  or  town,  which  system  may  be  divided  into  public,  dislriel 
and  private  sewers. 


Public  sewers  may  bo  established  and  constructed  along  tbe  principal 
course  of  drainage  at  sueli  times,  to  sueli  an  extent,  of  such  dimensions 
and  material,  and  under  such  regulations  as  may  be  prescribed  by  the 
council;  and  there  may  be  constructed  such  branches  and  extensions  of 
sewers  already  constructed,  or  to  be  constructed,  as  may  be  considered 
expedient. 

(2)  To  defray  the  cost  <>f  such  public  sewers,  the  city  or  town  council 
may  appropriate  moneys  therefor  from  the  general  or  sewer  fund,  or  by 
availing  its. 'If  of  moneys  derived  from  a  bond  issue  authorized  by  the  con- 
stitution and  laws  of  the  state.  It  is  further  provided  that  when  a  public 
or  main  sewer  also  serves  as  a  district  sewer,  the  city  council  may  assess 
the  property  bordering  or  abutting  upon  such  public  sewer,  cither  at  the 
time  of  its  construction  or  at  any  future  time,  for  an  amount  equal  to 
the  estimated  cost  of  such  district  sewer  capable  of  accommodating  such 
property. 

(3)  And/or  to  provide  such  sewer  fund,  and/or  to  provide  for  the 
retirement  of  such  bonds,  and/or  the  payment  of  the  interest  on  such 
bonds,  and/or  for  any  purpose  herein  mentioned,  the  city  council  shall. 
upon  being  petitioned  by  live  (5)  per  cent  of  the  qualified  electors,  at  the 
annual  municipal  election  or  at  any  special  election  called  for  that  purpose, 
submit  to  a  vote  to  the  qualified  electors,  the  question  whether  or  not  tin- 
city  council  may  establish  and  collect  rentals  for  the  use  of  such  sewer 
system  and  may  fix  scale  of  such  rentals  and  prescribe  the  manner  and 
time  at  which  such  rentals  shall  be  paid,  and  if  a  majority  of  votes  is  cast 
in  favor  of  such  proposition  then  the  city  or  town  council  may  establish 
and  collect  rentals  for  the  use  of  any  such  sewer  system  and  may  fix  the 
scale  of  such  rentals  and  prescribe  the  manner  and  time  at  which  such 
rentals  should  be  paid  and  to  change  such  scale  of  rentals  from  time 
to  time  as  may  be  deemed  advisable;  providing,  that  the  total  revenue 
to  be  collected  from  all  of  the  above  sources  in  a  given  year  shall  be  pro- 
vided for  by  the  council  in  such  a  manner  as  to  provide  funds  for  the  pay- 
ment of  all  bond  issues  and  interest  thereon,  as  well  as  for  all  necessary 
expenses  of  the  operation,  maintenance  and  repair  of  anv  such  sewer  system. 

For  the  purpose  of  making  such  rental  charges  equitable,  property  bene-  J-3'*'  »wrr*U"«6iu 
fited  thereby  may  be  classified,  taking  into  consideration  the  volume  and 
character  of  sewage  or  waste  and  the  nature  of  the  use  made  of  such  sew- 
age facilities.  Said  rentals  shall  be  collected  or  taxed  against  the  property 
in  like  manner  as  water  rentals  are  collected  and  taxed,  or  by  such  proce- 
dure as  may  be  prescribed  by  the  city  or  town  council,  the  revenues  in 
this  paragraph  provided  shall  be  in  addition  to  and  not  exclusive  of  other 
revenues  which  may  be  now  legally  collected  for  sewer  payment. 

(4)  The  funds  received  from  the  collection  of  sewer  rentals  shall  be 
kept  as  a  separate  and  distinct  fund  by  the  city  treasurer,  subject  only  to 
disbursement  by  order  of  the  council.  This  fund  shall  be  used  for  (1)  the 
payment  of  the  cost  of  management,  ("J)  maintenance,  (.'!)  operation  and 
(4)  repair  of  the  sewage  system,  including  treatment  and  disposal  works, 
(,r>)  for  the* creation  of  a  sinking  fund  for  the  retirement  of  any  indebted- 
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ncss,  (C)  for  tlic  payment  of  interest  on  any  such  indebtedness,  and  any 
surplus  in  such  fund  may  1JC  used  for  flic  enlargement  or  replacement  of 
t)ic  same  and  for  the  payment  of  the  interest  on  any  debt  incurred  for  the 
construction  of  such  sewage  system,  including  sewage  pumping,  treatment 
and  disposal  works,  and  for  retiring  such  debt,  but.  shall  not  be  used  for 
the  extension  of  a  sewage  system  to  serve  unsewered  areas  or  for  ar.y  pur- 
pose other  than  one  or  more  of  those  above  specified. 

(5)  Any  twenty-five  (25)  or  more  electors  of  such  a  municipality  may 
file  complaint  with  the  public  service  commission  to  the  effect  that  the 
rental  charges  so  fixed  are  unreasonable  or  unjustly  discriminatory,  ami 
the  public  service  commission  shall,  upon  public  hearing  thereon,  file  its 
findings  and  determination,  stating  therein  in  what  respect,  if  any,  said 
rental  charges  are  unreasonable  or  unjustly  discriminatory,  and  the  mu- 
nicipality at  interest  shall  forthwith  readjust  its  rental  charges  so  as  to 
remove  any  unreasonable  or  unjustly  discriminatory  features  so  found  b.v 
the  public  service  commission. 

(G)  It  is  further  provided  that  all  the  provisions  of  this  act  reicrnng, 
to  sewer  rentals,  shall  apply  to  special  improvement  districts  for  the 
constructing  and  maintaining  and  operating  of  sanitary  sewers  and  storm 
sewers,  as  provided  for  in  chapter  hi:!,  Laws  of  IHL'f)  and  the  powers  herein 
conferred  on  councils  shall  be  and  are  hereby  conferred  on  the  several 
boards  of  county  commissioners  for  the  purposes  of  said  chapter  13;!,  Laws 
of  Iflyri— in  so  far  as  the  same  relates  to  sewers. 


HhfcrV:  En.  Sec.  15,  Ch.  80,  L.  1013; 
rc-eni'Spc.  5230,  R.  C.  M.  1021;  amd.  Sec. 
1,  Ch.  110,  L.  1033. 

NOTE. — Tlio  reference  in  subsection  (G) 
lo  chapter  133,  l.:i\vs  of  1020,  liters  to 
sections  Iri-Hiill,  "lli-IOll  and  1G-1G10  of 
these  codes. 

Ecncfit  frcm  Improvement 

The  theory  upon  which  a  municipality 
may  levy  :iu  assessment  for  :i  special  ini- 
provemeut,  such  as  the  construction  of  n 
sewer,  is  that  the  property  charged  re- 
ceives a  corresponding  physical,  material 
and  Kiihstaiitial  lienefil  from  I  ho  improve- 
ment, ."ewer  c.  City  of  Helena,  -13  M  33(1, 
341,  lie  1'  415,  distinguished  in  SI  M  Cr.G, 
5GI,  27G  P  03*. 

Construction  Costs 

The  cost  of  constructing  a  public  sewer, 
as  distinguished  from  a  district  si>\ver, 
must  l.e  provided  for,  under  this  section, 
cither  from  the  general  or  sewer  fund  or 
l>y  the  sale  of  liouds^  anil  may  not  ho 
assessed  on  the  basis  of  area  under  the 
special  improvement  district  plan  provided 
by  section  11-2215.  Ku.di  v.  (irnudv,  GG  M 
222,  22C,  L'l::  I'  212,  distinguished  in  I2(i 
M  l.'i.s,  iii'i  i'!i;  )■  2.1  202. 

Payment  of  Expenses 

Whether  the  ivpcllsc  of  making  a  luilliif- 
ipal  improvement  sh.-ill  lie  p:i'n|  out  of  the 
general   treasury  or  ho  assessed  upon  nhiil- 

.  History:  En.  Sec.  15,  Ch.  R9.  L.  1013; 
ro-en.  Sec.  6230,  R.  C.  M.  1021;  amd.  Sec. 
1,  Ch.  140,  L.  1033;  amd.  Sec.  3,  Ch.  100, 
L.  1073. 


tin;;  property  or  other  property  specialty 
lieneliled,  ami,  if  in  the  hitter  mode,  wheth- 
er the  assessment  shall  be  upon  all  prop- 
erty found  lo  be  benefited  or  alone  upon 
th.it  abtitl  ing,  is  a  ipic.xtinn  of  legislative 
expediency.  Crutchlield  v.  Nash,  S  I  M  j,r>G, 
5G2,  L'7G  P938. 

Public  Sewer 

A  "trunk"  sewer,  i.  e.,  one  which  receives 
the  discharges  from  district  sewers,  is  a 
public  sewer  within  the  meaning  of  this 
section.  IJiish  v.  (Iraiulv,  GG  M  222,  22G, 
213  1*  212. 

References 

C'l.iwfonl  v.  Citv  of  Billings,  130  M  158, 
207  1*  2d  202,  2!»S. 

Collateral  References 

Municipal  Corporal  io»sC=270,  712. 

G.i  C..I.S.  Municipal  Corporations  §10)0; 
lil  C..I.S.  Municipal  Corporations  §  1S02 
it  sei|. 

38  Am.  Jur.  252,  Municipal  Corporations, 
§  .".Go. 

Loss  of  ri^'lif  to  contest  nil  assessment 
in  a  street  or  sower  improvement  or  drain- 
age proceeding.  !•  AM!  1.3  I  and  M2. 

I 'oust  met  ion  or  improvement  of  sewers 
as  a  local  or  district  improvement  within 
provisions  authorizing  or  requiring  special 
assessments  or  other  s pec i lied  means  of 
di-frni  ing  expense.  131  AI,I(S!*5, 


Amendments 

'I'lie  1073  aiiiciiilmcnt   deleted  "who  mil*' 
be     tuxpnyiug    freeholders,    as     shown     I'1  "jo 
the  last  assessment   for  taxable  purpose*" 


>m 
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be  exchanged  at  par  plus  accrued  interest  for  nil  or  part  of  sucli  bonds,  or 
may  be  sold  at  a  price  not  b->s  than  par  plus  accrued  interest,  but  nothing 
herein  shall  require  the  holder  of  any  outstanding  bond  to  accept  pay- 
ment thereof  or  Ihe  delivery  of  ;i  refunding  bond  in  exchange  therefor, 
except  in  accordance  with  the  terms  of  such  outstanding  bond.  Bonds 
may  be  issued  to  refund  interest  as  well  as  principal  actually  due  and 
payable  if  the  revenues  pledged  therefor  arc  not  sufficient,  but  not  to  re- 
fund any  principal  or  interest  due  which  can  be  paid  from  revenues  then 
on  hand. 

(7)  Any  municipality  having  issued  bonds  payable  from  net  revenues 
of  its  water  and  sewer  system  or  combined  water  and  sewer  systems, 
whether  under  authority  of  this  section  or  otherwise,  ma}'  issue  additional 
bonds  after  authorization  by  the  qualified  electors  in  the  manner  herein- 
above provided,  to  finance  the  reconstruction  and  improvement  of  such 
system  and  the  construction  of  additions  thereto,  and  may  provide  that 
such  additional  bonds  shall  be  payable  from  said  net  revenues  on  a  parity 
with  the  outstanding  bonds  of  such  previous  issues,  subject  to  any  re- 
strictions upon  such  issuance  which  may  be  imposed  by  the  resolutions  or 
ordinances  authorizing  said  outstanding  bonds;  or  the  governing  body 
may  provide  for  the  issuance  of  refunding  bonds,  without  an  election,  to 
retire  such  outstanding  bonds  and  may,  if  desired,  combine  such  refund- 
ing issue  with  the  issue  authorized  by  the  electors  for  reconstruction, 
improvements  and  additions,  or  may  include  the  amount  required  for  such 
refunding  in  the  amount  of  such  additional  issue  when  submitted  to  the 
electors. 

(8)  Refunding  bonds  may  bear  interest  at  a  rate  lower  or  higher  than 
the  bonds  refunded  thereby,  if  they  are  issued  to  refund  matured  prin- 
cipal or  interest  for  the  payment  of  which  revenues  on  hand  are  not 
sufficient,  or  if  the  refunding  bonds  are  combined  with  an  issue  of  new 
bonds  for  reconstruction,  improvements  and  additions  and  Ihe  lien  of  such 
new  bonds  upon  the  revenues  of  the  system  or  systems  must  be  junior 
and  subordinate  to  the  lien  of  the  outstanding  bonds  refunded,  under  the 
terms  of  the  ordinances  or  resolutions  authorizing  the  outstanding  bonds, 
as  applied  to  circumstances  existing  on  the  date  of  refunding.  Except  as 
authorized  in  the  preceding  sentence,  refunding  bonds  shall  not  be  issued 
unless  their  average  annual  interest  rate,  computed  to  their  slated  ma- 
turity dates  and  excluding  any  premium  from  such  computation,  is  at  ' 
least  three-eighths  of  one  per  cent  (:;s  of  l'/o)  less  than  the  average  annual 
interest  rate  on  the  bonds  refunded  thereby,  computed  to  their  respective 

stated  maturity  dates. 

(9)  In  any  case  where  refunding  bonds  arc  issued  and  sold  six 
(6)  months  or  more  before  the  earliest  date  on  which  all  bonds  refunded 
thereby  mature  or  arc  prepayable  in  accordance  with  their  terms,  the 
proceeds   of   the   refunding   bonds,    including    any    premium    and    accrued 

interest,  "shall    be    deposited    in    escrow    with    a    suitable    bank    or    trust    ^V?Z    SUPi 
company,   having   its   principal    place   of   business   within   or    without   the 
state,  which  is  a  member  of  the  federal  reserve  system  and  has  a  com- 
bined capital  and  surplus  not  less  than  one  million  dollars  {$1,000,000 1.  , 
and  shall  be  invested  in  such  amount  and  in  securities  maturing  on  such 


11-2303   lo   11-2310,   inclusive;   and   all   bonds   shall   mature   within   forty 

(40)   years  from  date  of  bonds,  and  may  be  registered  as  to  ownership 

of  principal  only  with  the  treasurer  of  said  municipality,  if  so  directed 

by  the  governing   body.   Xo  bonds   shall   be   sold  for  less   than   par,   ar.rj 

each  of  said  bonds  shall  state  plainly  on  its  face  that  it  is  payable  only 

from  a  sinking  fund,  naming  said  fund  and  the  ordinance  and  resolution 

creating  it,  and  that  it  does  not  create  an  indebtedness  within  the  meanins 

of  any  charter,  statutory  or  constitutional  limitation  upon  the  incurring  of , 

indebtedness.  >  1973    SUPPL£:,;24\'r 

(2)  Prior  to  the  issuance  of  said  bonds  the  city  council  or  other  gov- 
erning body  of  such  municipality  shall  adopt  an  ordinance  or  resolution 
authorizing  the  issuance  and  .sale  of  said  bonds,  and  must  create  a  sink- 
ing fund  for  the  payment  of  the  bonds  and  the  interest  thereon  and  charges 
of  the  fiscal  agency  for  making  payment  of  the  bonds  and  interest  thereon. 

(3)  At  or  before  the  issuance  and  sale  of  any  such  bonds,  the  govern- 
ing body  shall,  by  resolution  or  ordinance,  set  aside  to  such  sinking  fund 
and  pledge  to  the  payment  of  the  bonds  and  the  interest  thereon  the 
net  income  and  revenues  of  the  system,  including  all  additions  thereto  and 
replacements  and  improvements  thereof  subsequently  constructed  or  ac- 
quired, up  to  an  amount  sufficient  to  provide  for  the  payment  of  the  prin- 
cipal and  the  interest  on  the  bonds  as  such  principal  and  interest  shall 
become  due  and  payable,  an'd  lo  accumulate  and  maintain  reserves  secur- 
ing such  payments  in  such  amount  as  shall  be  deemed  by  the  governing 
body  to  be  necessary  and  expedient. 

('1)  The  said  net  income  and  revenues  above-mentioned  shall  be  con- 
strued to  mean  all  the  gross  income  from  said  system  less  normal,  reason- 
able and  current  expenses  of  operation  and  maintenance  thereof. 

(5)  Said  payments  above-mentioned  shall  constitute  a  first  and  prior 
charge  and  lien  on  the  entire  net  income  and  revenues  derived  from  the 
operation  of  said  system,  provided  that  Uk>  governing  body  shall  have 
power  from  time  to  time  to  establish  the  relative  priority  of  the  liens  of 
successive  issues  of  bonds  upon  said  net,  income  and  revenues,  subject 
to  any  restrictions  contained  in  the  ordinances  or  resolutions  authorizing 
bonds  of  prior  issues. 

(6)  Any  such  municipality,  by  ordinance  or  resolution  adopted  by  " 
its  governing  body,  and  without  an  election,  may  issue  and  sell  negotiable 
revenue  bonds  in  tin1  manner  provided  in  this  section,  to  refund  bonds 
previously  issued  for  any  of  the  foregoing  purposes,  whether  issued  under 
authority  of  this  see* ion  or  any  other  applicable  law*.  Kefunding  bonds 
may,  with  the  consen:     f  the  holders  of  the  bonds  to  be  refunded  thereby, 


dates  and  bearing  interest  at  such  rates  as  shall  be  required  to  provide 
funds  suflieient  to  pay  when  due  the  interest  to  accrue  on  each  bond 
refunded  to  its  maturity  or  if  it  is  prepayable,  to  the  earliest  prior  date 
upon  which  such  bond  may  be  called  for  redemption,  and  to  pay  and 
redeem  the  principal  amount  of  each  such  bond  at  maturity,  or,  if  pre- 
payable, at  its  earliest  redemption  date,  and  any  premium  required  fur 
redemption  on  such  date;  and  the  resolution  or  ordinance  authorizing 
the  refunding  bonds  shall  irrevocably  appropriate  for  these  purposes  the 
escrow  fund  and  all  income  therefrom,  and  shall  provide  for  the  call  of 
all  prepayable  bonds  in  accordance  with  their  terms.  The  securities  to  be 
purchased  with  the  escrow  fund  shall  be  limited  to  general  obligations 
of  the  United  States,  securities  whose  principal  and  interest  payments  arc 
guaranteed  by  the  United  States,  and  securities  issued  by  the  following 

United  States  government  agencies:  banks  for  co-operatives,  federal  homc-ig^jT    sriPPT  F"?** 
loan  banks,   federal   intermediate   credit   banks,   federal   land    banks,   and  '"a" 

the  federal  national  mortgage  association.  Such  securities  shall  be  pur- 
chased simultaneously  with  the  delivery  of  the  refunding  bonds 

(10)  Revenues  and  oilier  funds  on  hand,  in  excess  of  amounts  pledged 
by  ordinances  and  resolutions  authorizing  outstanding  bonds  for  the  pay- 
ment of  principal  and  interest  currently  due  thereon  and  reserves  secur- 
ing such  payment,  may  be  used  to  pay  the  expenses  incurred  by  the  mu- 
nicipality for  the  purpose  of  such  refunding,  including  but  without  limita- 
tion the  cost  of  advertising  and  printing  refunding  bonds,  legal  and  finan- 
cial advice  and  assistance  in  connection  therewith,  and  the  reasonable 
and  customary  charges  of  escrow  agents  and  paying  agents.  Revenues  and 
other  funds  on  hand,  including  reserves  pledged  for  the  payment  and  se- 
curity of  outstanding  revenue  bonds,  may  be  deposited  in  an  escrow  fund 
created  for  the  retirement  of  such  bonds  and  may  be  invested  and  dis- 
bursed as  provided  in  subsection  (0)  hereof,  to  the  extent  consistent  with 
the  ordinances  or  resolutions  authorizing  such  outstanding  bonds. 
History:     En.  Sec.  2,   Ch.  119,  L.   1043;  Collateral  References 

Municipal  CorporationsC=>911,  901;  Wa- 
ters and    Water   CoursesC=203    (]),    (5). 

ti-1  C..I.S.  .Municipal  Corporations  §§1907, 
1033;  91  C.J.S.  Waters  §  281. 


amd.  Sec.  1,  Ch.  14G,  L.  1951;  amd.  Sec. 
2,  Ch.  98,  L.  1955;  amd.  Sec.  1,  Ch.  38 
L.  1957;  amd.  Sec.  1,  Ch.  51,  h.  19(33. 


Constitutionality 

This    sect  inn    is    constitutional.    City    of 

Hilling  v.  Nore,  14S  M  9G,  417  T*  2d  4.~>.S, 

.ll'4 

History:  En.  Sec.  2.  Ch.  149,  L.  1943; 
anid.  Sec.  1,  Ch.  11G,  L.  1951;  amd.  Sec. 
2,  Ch.  98,  L.  1955;  amd.  Sec.  1,  Ch.  38,  L. 
1957;  amd.  Sec.  1,  Ch.  51,  L.  1963;  amd. 
Sec.  13,  Ch.  234,  L.  1971. 

Amendments 

The  1971  amendment  deleted  "which 
bonds  shall  bear  interest  at  a  rate  •  •  • 
six  per  centum  (Rr.r)  per  annum''  after 
"sections  11-2308  to  11-2310,  inclusive' 
near  the  middle  of  subsection  (1);  and 
made  a   minor   change   in   punctuation. 


Installment  Contracts 

installment  payment  of  construction 
costs  of  Loth  separate  and  joint  use  fa- 
cilities of  city  shop  complex  to  be  used 
in  part  by  water  and  sewer  department 
could  be  considered  "normal,  reasonable 
and  current  expenses  of  operation  Slid 
maintenance"  of  the  water  and  sewer  sv- 
terns  and  thus  department  funds  could  be 
used  to  pay  proportionate  share  of  con 
structiou  costs  although  they  were  de- 
rived from  water  ami  sewer  charges  which 

otherwise  would  be  applied  toward  retire-  nQV^     qttodt  ,,„„„ 
meut    of    outstanding    bonds.    Greener    v.  1=*'^     OUPPLS.'.IS" 
City  of  Great  Kails,  157  M  37C,  4S5  P  2d 
932. 


11-2219.  Rates  and  charges  for  services.  The  governing  body  of  such 
municipality  slial!  have  full  power  and  authority,  and  it  is  hereby  made 
its  duty  to  fix  and  establish,  on  the  basis  of  water  consumed  or  any  other 
equitable  basis,  by  ordinance  or  resolution,  and  collect  rates  and  charges 
for  the  services  ami  facilities  afforded  by  the  system. 

The  rates  and  charges  established  for  the  services  and  facilities  af- 
forded by  this  system  shall  be  sufficient  in  each  year  to  provide  income 
and  revenues  adequate  for  the  payment  of  the  reasonable  expense  of  op- 
eration and  maintenance  and  for  the  payment  of  the  sums  required  to  be 
paid  into  the  sinking  fund  and  for  the  accumulation  of  such  reserves  and 
the  making  of  such  expenditures  for  depreciation  and  replacement  of  said 
system  as  shall  be  determined  necessary  from  time  to  time  by  the  govern- 
ing body,  or  as  shall  have  been  covenanted  in  the  ordinances  and  resolu- 
tions authorizing  the  outstanding  bonds. 

The  governing  body  shall  have  the  right  to  change  and  readjust  from 
time  to  time  the  rates  and  charges  so  fixed  and  established  provided  the 
aggregate  of  such  rates  and  charges  shall  always  be  sufficient  to  meet  the 
requirements  mentioned  in  preceding  paragraph. 

History:     En.  Sec.  3,  Ch.  110,  L.  1943;  Constitutionality 

amd.  Sec.  3,  Ch.  98,  L.  1955.  This    section    is    constitutional.    City    of 

Billings  v.  Nore,  14S  M  9C,  417  P  2d  45S, 
468. 

11-2220.  Income  to  be  kept  separately.  After  any  municipality  has 
issued  and  sold  revenue  bonds  under  this  act,  it  must  keep  all  income  and 
revenues  derived  from  the  operation  of  the  system  separate  and  distinct 
from  all  other  revenues  and  shall  keep  books  and  accounts  for  such  sys- 
tem separate  and  distinct  from  all  other  books  and  accounts. 

The  governing  body  shall  maintain  a  sufficient  balance  of  cash  in  the 
sinking  fund  for  the  paj'ment  of  principal  and  interest  currently  due  on 
outstanding  revenue  bonds,  but  may  in  its  discretion,  and  subject  to  any 
restrictions  contained  in  lite  ordinances  or  resolutions  authorizing  such 
bonds,  invest  moneys  in  said  sinking  fund,  or  other  net  revenues  held  in 
reserves  for  bond  payments,  replacements  or  depreciation,  in  general  obli- 
gation bonds  of  the  United  States  of  America  or  of  the  municipality  itself. 
The  income  from  all  such  investments  shall  remain  part  of  the  sinking 
fund  or  reserve  from  which  the  investment  was  purchased,  and  all  such 
investments  shall  be  collected  at  maturity  or  shall  be  sold  when  necessary 
to  provide  cash  for  the  purposes  of  said  sinking  fund  and  reserves.  Sub- 
ject to  the  provisions  of  any  such  ordinances  or  resolutions  the  governing 
body  may  also  apply  net  revenues  to  the  purchase  of  outstanding  revenue 
bonds  which  are  not  yet  prepayable  according  to  their  terms,  at  such  price 
as  will  yield  a  net  return  to  the  municipality,  computed  to  the  earliest  re- 
demption date  of  such  bonds,  and  for  the  redemption  of  any  of  said  bonds 
as  and  when  the  same  become  prepayable  according  to  their  terms. 

Any  such  bonds  and  interest  thereon  shall  be  a  valid  claim  of  the 
holders  thereof  only  against  the  sinking  fund  and  the  net  income  and 
revenues  of  the  system  pledged  thereto  and  shall  not  constitute  an  indebt- 
edness of  the  municipality  within  the  meaning  of  any  charter,  statutory 
or  constitutional  limitation  upon  the  incurring  of  indebtedness. 

History:     En.  Sec.  4,  Ch.  119,  L.  1943;  Constitutionality 

amd.  Sec.  1,  Ch.  98,  L.  1955.  This   section    is   constitutional.    Citv    of 

Hillings  v.  Nore,  148  M  00,  417  P  2il  458, 
.  4  OS. 

Power  to  Allocato  Costs 

<•■:»..  i  .  ,  proportionate    sharo    of    costs    aniniicr    vn- 

til>    has  enteral  l.u.l^rlary  autl.or.lv   i„       ,i(M1,  ,.ilv  .K.part.n.-nts  usiltc   tie   I  ■  cilitv   ,~, 
fij.Knc.ng   construct,,,,    of   city    si,,,,,    .„„,.       (ir,,.11(.r  \..    $¥    of    tireatV    Is     137    M19^     SUpPTPv,PM» 

plox  nn,i   i,:,s  implied   power   to  .-.iio.ato      ::;o,  4.s.->  p  i'd  o:»J.  our^t.hMENr 


11-2220.1      Powers  and  duties  of  public  service  commission  unaffected 

Netting  contained  in  this  act  shall  be  construed  to  change  or  J(  ct t   e 

powers  and  the  dut.es  of  the  public  service  commission  of  Mo,   ana Vre 

scribed  in  chapter  1  of  Title  70  of  the  Revised  Codes  of  Mont  an "of  10     ' 

History:     E„.   Sec.  5,   Ch.   08.   L.   »      „ it         of  „~    ,„,  „„,„  ^J^ 

Compiler's  Note  winch  nre  compiled  as  sections  11-2217  to 

The   words   "this   act"   refer   to   chapter       11*2~°- 

11-2221.  Covenants  with  holders  of  bonds— users  of  system  must  pay 
for  service— no  tax  liability  incurred— registration  of  bonds.  Any  munic- 
ipality issuing  bonds  under  this  net  shall  have  the  right  to  covenant 
with  the  holders  of  the  bonds  as  to  («)  the  purpose  to  which  ihe  proceed* 
received  from  the  sale  of  the  bonds  shall  be  applied  and  the  use  and  dis- 
position there;  (b)  the  use  and  disposition  of  the  income  and  revenues 
derived  from  the  operation  of  the  system;  (e)  the  issuance  and  sale  of 
additional  bonds  payable  from  the  income  and  revenues  of  the  system; 
(d)  the  operation  and  maintenance  of  the  system;  (e)  the  insurance  to  be 
carried  hereon  and  the  disposition  of  the  insurance  moneys;  (f)  its  boohs 
of  account  and  the -inspection  and  audit  thereof  and  its  accounting  meth- 
ods; (g)  rates  and  charges  for  the  services  and  facilities  afl'ordcdbv  the 
system,  and  any  other  matters  pertaining  to  the  manner  of  handling  this 
system  and  care  and  manner  of  paying  the  revenues  on  the  bonds  and 
interest. 

No  person,  firm  or  corporation  shall  be  permitted  to  use  said  system, 
except  they  pay  the  full  and  established  rate  for  said  service. 

Nothing  contained  in  this  act  shall  be  construed  to  permit  the  munici- 
pality to  incur,  under  the  provisions  thereof,  any  obligation  for  the  pay- 
ment of  which  taxes  may  be  levied. 

Any  bonds  issued  under  this  act  may  be  registered  with  the  city  treas- 
urer of  said  municipality. 

History:     En.  Sec.  5,   Ch.  140,  L.   1043.  Legal   electors   ami   owners   of   property 

Constitutionality  !r,t,,.'.n   ?U>!   V'L'rc   "ot   "10   V°^r   Pa'«« 

_,..  .,  „„„  ™  attack  the  constitutionality  of  this  w>c- 

This  section  ami  section  11-2217  arc  not  lion  ami  section  11-2217  on  the  basis  11,-it 

Objectionable   on    the  ground   of   unreason-  some  persons  will  have  to  nay  who  raiinot 

able   classification    because   there   are    tax-  vote   or  on   the   grounds   that   certain    i.er- 

iinycra i   who   could   vote   upon   storm   sewer  sous   outside    the    city    might    he    .h-.r'ed 

project  but  would  not  bo  reiiuiml   to  pay  Cily   of   ISillings    v.   js'orc     1  IS    M    90   ",,7 

for  it.  City  of  Hillings  v.  Xore,  148  M  DO,  1'  2,1  40S,  -101,  408  ' 

417  1' 2d -158,  4Gl,4u.S. 

222.  (52-10)  .Assessment  to  pay  cost  of  improvements.  To  de- 
fray the  cost,  or  making  improvements  in  any  special  improvement  dis- 
trict, or  of  acquiring  property  for  the  opening,  widening,  or  extending  any 
street  or  alley,  or  to  defray  the  cost  and  expense  of  changing  any  grade 
of  any  street,  avenue,  or  alley,  the  city  council  shall  by  resolution  levy 
and  assess  a  tax  upon  all  property  in  any  district  created  for  such  pur- 
pose, by  using  for  a  basis  for  assessment  one  of  the  methods  set  forth  in 
section  11-2214  of  this  code.  Such  resolutions  shall  contain  a  description  of 
each  lot  and  parcel  of  land,  with  the  name  of  the  owner,  if  known,  and 
the  amount  of  each  partial  payment  to  be  made,  and  the  day  when  the 
same  shall  become  delinquent. 

The  payment  of  "assessments  to  defray  the  cost  of  constructing  any 
improvements  in  special  improvement  districts  may  lie  spread  over  a" term 
of  not  to  exceed  twenty  years,  payments  to  be  made  in  equal  annual  in- 
stallments. 

History:     Etl.  Sec.  1G,  Ch.  80,  L.  1013;  Assessments  To  Includo  Interest  to  Ma- 

«md.  Sec.  7.  Ch.   112,  L.  1015;  rc-cn.  Sec.      turity 

5240,  It.  C.  M.  1921.  Special   hnj.rov, nl   distrb-l   bonds  arc 

not    general    obligations   of    tho   city,   mid 


11-2223  CITIES  AND  TOWNS 

their    payment    is    strictly    limited    to    the  property  benefited.  3S  ALU  1271;  51  ALU 

fund   provided   by  statute   and   ordinance;  973  and  172  ALU  103o. 

tlic    lien    of    tin-    assessments    extends    to  Lxccssivcnoss    or    unfairness    of    assess- 

c.ich  lot  or  parcel  of  land  separately,  :iiid  meiit    for   highway    improvement    on    nrop- 

not   jointly,  and   payment    thereof   on   one  erty  of  railroad   company.  43   ALU   -ll'T. 

lot  or  is-::e  of  tax  deed  thereon  discharges  Assessments    for    improvements    by    the 

the   lien   thereon;   assessments   upon   prop-  front-foot  rule.  50  ALU  911. 

erty  in   the  district,  must,  under  this  see-  Assessment   of   right   of  tv.-iv   other  than 

tion,  include  the  interest  on   the   bonds  to  (],.,t     ot-    railroad     or    street  "railway     for 

maturity,  as  part   of  the  cost   of  such   im-  gifeet   or  local  improvement.  58  ALU    127. 

proveinents.  State  ex   rcl.   (Jriflitli  v.  City  Cemetery  property  and  cemoterv  lots  as 

of  Shelby,  lOi  M  o.l,  u.O,  Si   1    -d  1S3.  subject  to*  assessment  for  pnldie  "improvc- 

_  „           ,  _   ,  ment,  in  absence  of  express  exemption.  71 

Collateral  References  ALU  3°-' 

Municipal    CorporationsC=406    (1),    440  Liability  of  abutting  property  to  asscss- 

(3).  ment    for    street    paving    as    affected    by 

63  C..LR.  Municipal  Corporations  §§  1294,  character  or  extent  of  traffic.  73  ALU  12113. 

1391.  Homestead  as  subject  to  assessment  for 

38  Am.  Jur.  78,  Municipal  Corporations,  local  imporvements.  79  ALU  712. 

§  3S9  et  seq.  Property  unit  for  purposes  of  assessment 

for   street   or   other   loc;il   improvement   as 

Assessment    of    parkway    occupied     by  affected   by   owner's   disregard   of  original 

street  railway  company  for  street  improve-  )0t  lines  or  creation  of  new  ones.  104  ALU 

ment.  10  ALU  104.  1040. 

Validity  and  effect  of  condition  of  dedi-  Constitutionality  of  statutes  relieving 
cation  that  remaining  property  shall  not  property  subject  to  assessment  for  im- 
be  subject  to  assessments  for  improve-  provement  from  all  or  part  of  such  assess- 
ments. K>  ALU  199  and  37  ALU  1357.  ment.  105  ALU  llti9. 

Liability    of    railroad    or   street    railway  Prohibition    to    prevent    lew    of    assess- 

whieh    paves    or    is    liable    for    paving    oc-  ments.   115   ALU  3,   20   and    150   ALU   (127. 

cupied  portion  of  street  to  assessment  for  Personal   liability   of  properly  owner  to 

improvement  of  remainder.  29  ALU  C.79.  pay    assessments    for    local    improvements. 

Assessment  of  railroad  right  of  way  for  107  A  r,i»  j-,i  ,.,„,]  ],,7  ALU  1030. 

local    improvements.    37    ALU   219   and    S2  ]»;„„,     pf     ]..,„, lowl„.r    to     recover    back 

ALU  4J.i.  benelit  assessments,  upon  ground  .of  aban- 

L lability  of  municipality  in  consequence  ,|0in,icnt  of  improvement  project.  1-15  ALU 

of  its  inability,  refusal,  or  failure  to  collect  11J9. 
the   cost   of  local   improvements   from   the 

11-2223.  (5211)  Hearing:  of  objections — modification  of  assessment. 
Such  resolution,  signed  by  Hit*  mayor  and  clerk,  shall  he  kept  on  file  in  tlic 
office  of  tlic  city  clerk,  and  a  notice  signed  by  the  city  clerk  staling  that 
the  resolution  levying  the  special  assessment  to  defray  the  cost  of  such 
improvements  is  on  file  in  his  office,  subject  to  inspection  for  a  period  of 
five  days,  shall  be  published  at  least  once  in  a  newspaper  published  in  the 
city  or  town.  Such  notice  shall  state  the  time  and  place  at  which  objec- 
tions lo  the  final  adoption  of  such  resolution  will  be  heard  by  the  council, 
and  the  time  for  such  hearing  shall  not  be  less  than  five  days  after  the  pub- 
lication of  such  notice.  At  the  time  so  fixed  the  council  shall  meet  and  hear 
all  such  objections,  and  for  that  purpose  may  adjourn  front  day  lo  day, 
and  may,  by  resolution,  modify  such  assessment  in  whole  or  in  part.  A 
copy  of  such  resolution,  certified  by  (lie  city  clerk,  must  be  delivered  lo  the 
city  treasurer  within  two  days  after  its  passage. 

History:     En.  Sec.  17,  Ch.  89,  L.  1913;  sessaldc  area"  in   the  resolution   of   inten- 

rc-cn.  See.  0211,  R.  C.  M.  1921.  tion  for  purposes  of  determining  tlic  snili- 

eieiiev  of  tln<  protest  under  section  I] -22(111, 

Estoppel  to  Protest  since"  it  applies  only   to  the  actual   assess- 

Tlie'ipiesl  inn   nf  estoppel  under  this  bcc-  ment   as  stated   in   the  resolution  of  asscss- 

tiou   dues   nut    preclude   a    properly    owner  incut.   Smith    v.   City   of    I'.ozeinan,    Ml    M 

from   protesting  a   figure   Used   as   the  "as-  52S,  39S  1"  2d  IG2. 


SPECIAL   IMPROVEMENT  DISTRICTS  11-2224 

Collateral  References  Vsiilnre  of  properly  owner  to  avail  him- 

Municipa!  CorporationsC=455.  ■*«'   °f    «*«>.*    i;"";'™    'irVl^'d    " 

03  C..T.S.   Municipal  Corporations   §1309.  ordnance  as   i.rcelu.liiiK a  tack     ,*cd   on 

43   Am.  Jar.   093    Special   or   Local   As-  »«P«'l'or  ii.ehw.ois   of    propirtj     ..or     x 

.c'sment,,*    151  Ct  sen!  ^T\S  V"'1" X  "*  :'SSC>S,,U"f "    H° 

Loss  of  ri^l.t  to  contest  on  assessment 
in  a  street  or  sewer  improvement  or  drain- 
age proceeding.  9  ALU  034  and  S42. 

11-2224.  (5242)  Care  of  street  parking— resolution  levying  assess- 
ment. Where  trees  have  been  planted,  grass  plots  constructed,  and  grass 
sown  thereon,  or  any  one  or  more  of  said  improvements  have  been  made 
in  a  special  improvement  district,  it  is  hereby  made  the  duty  of  the  council 
of  said  city  or  town  to  cause  said  trees  and  grass  to  be  watered,  the  grass 
cut,  and  trees  trimmed,  and  to  otherwise  maintain  and  preserve  said  im- 
provements, as  the  council  shall  deem  suitable  and  proper,  and  the  whole 
cost  of  maintaining  said  improvements,  including  the  liquidation  amount, 
if  any,  hereinafter  provided  for,  shall  be  paid  by  assessing  tiic  entire 
district  in  cither  one  of  the  two  methods  set  forth  in  section  11-2214  of 
this  code.  It  shall  be  the  duty  of  said  council  to  estimate,  as  near  as 
practicable,  the  cost  of  maintaining  Ihc  improvements  in  each  district  for 
the  season;  and  before  the  first  Monday  in  September  of  each  year,  the 
council  shall  pass  and  finally  adopt  a  resolution  levying  and  assessing  all 
the  property  within  the  several  districts  with  an  amount  equal  to  the  whole 
cost  of  maintaining  said  improvements  within  the  several  districts,  and 
in  the  manner  hereinabove  provided,  and  may  further,  until  full  liquida- 
tion is  realized,  include  therein  an  amount  not  to  exceed  twenty  per  cen- 
tum (20%)  of  any  floating  indebtedness,  consisting  of  valid  outstanding 
warrants  drawn  and  issued  against  the  maintenance  funds  of  the  respec- 
tive districts,  existing  at  the  close  of  business  on  the  30th  day  of  June, 
194.1,  together  with  not  to  exceed  such  per  centum  of  the  current  interest 
thereon  from  such  last  mentioned  date,  which  moneys  derived  from  such 
portion  of  such  levy  and  assessment  for  such  additional  amount,  if  includ- 
ed in  such  levy  and  assessment,  may  only  be  expended  toward  liquidating 
such  floating  indebtedness,  together  with  the  interest  thereon,  and  not 
otherwise.  Said  resolution  levying  assessments  to  defray  the  cost  of  mainte- 
nance of  such  improvement,  including  such  additional  amount,  if  any, 
towards  liquidation  of  such  floating  indebtedness,  shall  be  in  every 
manner  prepared  and  certified  to  the  same  as  a  resolution  levying  assess- 
ments for  making  improvements  in  said  special  improvement  districts,  and 
the  money  collected  therefrom  shall  be  paid  into  a  fund  known  as  "special 

improvement  district  No maintenance  fund,"  the  number  of  which 

shall  correspond  with  the  number  of  the  special  improvement  district  in 
which  the  improvements  so  maintained  are  situate;  provided,  however,  that 
the  city  or  town  council  shall  have  the  power  not  more  than  once  in  a 
vear  of  changing  by  resolution  the  boundaries  of  any  maintenance  district, 
but  such  change  of  boundaries  shall  not  affect  indebtedness  existing  at 
the  time  of  such  change. 

History:     En.  Sec.  18,  Ch.  89,  L.  1913;  Collateral  References 

rc-cn.  Sec.  ,ri2t2,  R.  C.  M.  1921;  amd.  Sec.  Mimiripal  rurp»r.-ili»nsC=M-l9  (1-3),  f.7X. 

1   Cll.  121,  L.  19-13.  '"'3  t!JJ*.  Municipal  Corporations  (j  1391; 

6-1    C..1.K.    Municipal    Corporal  ions    §  Hi!'.!. 
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11-2225.  (5243)  Danagcs  to  property  and  payment  thereof.  When- 
ever tlic  owner  or  any  one  interested  in  any  property  situated  within  any 
special  improvement  dis  rict,  after  having  filed  with  tlie  clerk  the  writ- 
ten notice  required  by  action  5237  of  this  code,  shall  be  awarded  or  re- 
cover any  amount  on  a  count  of  damages  sustained  to  such  property  un- 
reason of  the  .onstructkn  of  any  improvement  in  said  special  improvement 
district,  if  '.ne  resolution  levying  assessment  to  defray  the  cost  of  making 
such  improvements  in  said  district  has  not  been  passed  and  adopted  by 
thy  city  council,  th-j  amount  so  awarded  or  recovered  shall  be  added  to 
and  constitute  a  part  of  the  cost  of  the  making  such  improvements;  but  if 
the  resolution  levying  assessments  to  defray  the  costs  and  expenses  of 
making  said  improvements  has  been  passed  and  adopted  by  the  city  coun- 
cil, it  shall  pass  and  adopt  a  supplemental  resolution  levying  additional 
assessments  against  all  the  property  in  said  district  for  the  purpose  of 
paying  the  amount  so  awarded  or  recovered.  Said  supplemental  resolution 
shall  be  made  and  in  every  manner-prepared  and  certified  the  same  as  the 
original  resolution  levying  assessments  to  defray  the  cost  of  making  such 
improvements. 

History:     En.  Sec.  19,  Ch.  89,  L.  1913;  References 

re-eu.  Sec.  5243,  R.  C.  M.  1921.  Kljy  V-  city  of  Lcwistowll)  55  M  113>  120j 

XOTK.— Section    52.17,    It.    C.    M.    1921,      173  P 1 103. 
referred    to   in    this   section,   which    makes  Collateral  References 

tho    eivint;    of    notice    necessary    in    order  ,,      .   .      ,,,  ,.        „ ,„,  „_ 

to    maintain    an    action    for    damages,   was  ^'\V\,'''1-         IT  l(1)\  ,nr. 

held    unconstitutional    in    Kby    v.   Citv    of  °3  UJJfc  M»,"cll>^  Corporations  §1204. 

Lo  wist  own,  55  M  113,  120,  173  P  ll(i3."Soc- 
tion  5237  was  later  repealed  by  Sec.  4,  Ch. 
00,  Laws  1917. 

11-222G.  (5244).  Construction  of  sidewalks,  curbs  and  gutters  without 
formation  of  special  improvement  district.  Tho  city  council  may  order 
sidewalks,  curbs  ami  gutters,  or  any  combination  thereof,  constructed  in 
front  of  any  lot  or  parcel  of  laud  without  the  formation  of  a  special  im-  1973  SUPP 
provement  district,  and  whenever  the  council  shall  order  any  such  side- 
walk, curb  and  gutter,  or  any  combination  thereof,  constructed,  such 
order  shall  be  entered  upon  the  minutes  of  the  council  and  shall  name 
the  street  along  which  said  sidewalk,  curb  and  gutter,  or  any  combina- 
tion thereof,  is  to  be  constructed.  After  the  making  of  such  order,  written 
notice  thereof  shall  be  given  the  owner  or  agent  of  such  property,  in  such 
manner  as  the  council  may  direct.  If  the  owner  or  agent  of  such  lot  or 
parcel  of  land  shall  fail  or  neglect  for  a  period  of  thirty  (30)  days  after 
the  date  of  service  of  such  notice  to  cause  such  sidewalk,  curb  and  gutter, 
or  any  combination  thereof,  to  be  constructed,  the  city  may  construct  or 
cause  such  sidewalk,  curb  and  gutter,  or  any  combination  thereof,,  to  be 
constructed,  and  shall  assess  the  cost  thereof,  including  engineering  costs 
and  the  ccsts  enumerated  in  section  11-2223  of  this  code,  against  the  prop- 
erty in  front  of  which  the  same  is  constructed. 

When  any  such  sidewalk,  curb  and  gutter,  or  any  combination  thereof, 
is  constructed  by  or  under  direction  of  the  city  council,  payment  for  the 
construction  thereof  shall  be  made  by  special  warrants  in  such  form  us 
limy   be  prescribed  by  ordinance  drawn  against  a   fund   to   be   known   as 


special  sidewalk,  curb  and  gutter  fiuid,  and  the  council  may  provide  for 
the  payment  of  said  interest  annually. 

.  The  payment  of  assessments  to  defray,  the  cost  of  construction  of  said 
sidewalks,  curbs  and  gutters,  or  any  combination  thereof,  may  be  spread 
over  a  term  of  not  to  exceed  eight  (3)  years,  payment  to  be  made  in 
equal  annual  installments. 

The  city  council  shall  annually,  and  before  the  first  Monday  of  October 
of  each  year,  pass  and  adopt  a  resolution  levying  an  assessment  and  tax 
against  each  lot  or  parcel  of  land  in  front  of  which  sidewalks,  curbs  and 
gutters,  or  any  combination  thereof,  have  been  constructed  under  orders 
of  the  city  council.  Said  resolution  levying  such  assessment  shall  be  in 
every  manner  prepared  and  certified  the  same  as  resolutions  levying 
assessments  for  the  making  of  improvements  in  special  improvement 
districts.  1973    SUPPLEMENT 

History:    En.   Sec.   20,   Ch.  89,  L.   1913;  warrants   shall    bear   interest   at    the    rate 

re-en.    Sec.    5245,    R.    C.    M.  .1921;    ami  of    six     per     centum     (GCr)     per    annum'' 

Sec.   1,  Ch.  12.  L.   1929;   anid.   Sec.  1,  Ch.  before  "and   the   council   may   provide   tor 

19,   L.    1965;    amd.    Sec.    15,   Ch.    234,    L.  tlie    payment    of    said    interest    annually" 

1971.  near  the  end  of  the  third  paragraph;  and 

made  minor  changes  in   style. 
Amendments 

The    1971    amendment    deleted    "which 

11-2226.1.  Construction  or  replacement  of  alley  approaches  without 
formation  of  special  improvement  district.    The   city  council   may   order 


11-2227  CITIES   AND   TOWNS 

alley  approaches  constructed  or  replaced  adjacent  to  any  lot  or  parcel 
of  land  without  the  formation  of  a  special  improvement  district,  and 
whenever  the  council  shall  order  any  such  alley  approaches  constructed 
or  replaced,  such  order  shall  be  entered  upon  the  minutes  of  the  council 
and  shall  name  the  street  along  which  said  alley  approach  is  to  be  con- 
structed or  replaced.  What  constitutes  an  alley  approach  shall  be  defined 
by  the  city  council  of  each  municipality  which  orders  in  alley  approaches 
us  provided  in  this  section.  After  the  making  of  such  order,  written  notice 
thereof  shall  be  given  the  owners  or  agents  of  all  adjacent  owners  having 
access  to  their  properties  by  said  alley  approach,  in  such  a  manner  as  the 
council  may  direct.  If  the  owners  or  agents  of  all  adjacent  owners  of  such 
lots  or  parcels  of  land  shall  fail  or  neglect  for  a  period  of  thirty  (30) 
days  after  the  date  of  service  of  such  notice  to  cause  such  alley  approaches 
to  be  constructed  or  replaced,  the  city  may  construct  or  cause  such  alley 
approach  to  be  constructed,  and  shall  assess  the  cost  thereof,  including 
engineering  costs  and  the  costs  enumerated  in  section  11-2223  of  this  code, 
against  the  lots  or  parcels  of  land  having  access  to  said  property  via 
the  said  constructed  alley  approaches. 

When  any  such  alley  approach  is  constructed  by  or  under  direction 
of  the  city  council,  payment  for  the  construction  thereof  shall  be  made 
by  special  warrants  in  such  form  as  may  be  prescribed  by  ordinance  drawn 
against  a  fund  to  be  known  as  special  alley  approach  fund,  which  war- 
rants shall  bear  interest  at  the  rate  of  up  to  six  per  cent  (G%)  a  year, 
and  the  council  may  provide  for  the  payment  of  said  interest  annually. 

The  payment  of  assessments  to  defray  the  cost  of  construction  of  said 
alley  approach  may  be  spread  over  a  term  of  not  to  exceed  eight  (8) 
years,  payment  to  be  made  in  equal  annual  installments. 

The  city  council  shall  annually,  and  before  the  first  Monday  of  October 
of  each  year,  pass  and  adopt  a  resolution  levying  an  assessment  and  tax 
against  each  lot  or  parcel  of  land  having  access  to  said  property  via  the 
said  alley  approach  which  has  been  constructed  under  orders  of  the  city 
council.  Said  resolution  levying  such  assessment  shall  be  in  every  manner 
prepared  and  certified  the  same  as  resolutions  levying  assessments  for 
the  making  of  improvements  in  special  improvement  districts. 

History:    En.    11-2226.1   by   Sec.   1,   Ch.  Titlo  of  Act 

206,  L.  1071.  An    act    providing    for    construction    or 

replacement    of    alley    approaches    without 
formation  of  special  improvement  districts. 

11-2227.  (5245)  Interest  on  assessments.  Upon  all  special  assessments 
and  taxes,  levied  and  assessed  in  accordance  with  any  of  the  provisions 
of  this  act,  simple  interest  shall  be  charged,  and  the  treasurer,  in  col- 
lecting such  special  assessment  taxes,  if  the  same  are  payable  in  one 
(1)  installment,  shall  collect  such  interest  as  may  be  shown  to  be  due 
thereon  by  the  resolution  levying  such  assessment;  and  if  such  assessment 
be  payable  in  installments  the  treasurer  shall,  at  the  time  of  collecting  the 
first  installment,  collect  such  interest  as  may  be  shown  to  be  due  on 
such  assessment  by  the  resolution  levying  such  assessment,  and  thereafter 
he  shall  collect  with  each  subsequent  installment  interest  on  the  whole 
amount  remaining  unpaid. 

History:   En.   Sec.   21.  Ch.   89,   L.   1013;  Amendments 

re-en.  Sec.  G21.r>,  R.  C.  M.  1021;  amd.  Sec.  The   U»71   amendment  deleted  "at  a  rato 

1,  CU.  51,  L.  1937;  amd.  Sec.  10,  Cll.  234,      ll0t  cxwilillR  nix   per  eeut   {HI', )    per  au- 
la. 1971.  nuin"     niter     'Simple     interest     shall     be 

charged"   m-nr   tho    beginning  of   the    sre- 
tion;  ond  made  n  minor  change  in  style. 


11-2228.  (52 1G)  Costs  and  expenses  considered  as  cost  of  improve- 
ments. The  cost  and  expense  connected  'with  and  incidental  to  the  forma- 
tion of  any  special  improvement  district,  including  costs  of  preparation  of 
plans,  specifications,  maps,  plats,  engineering,  superintendence,  and  in- 
spection, and  preparation  of  assessment  rolls,  shall  be  considered  a  part 
of  the  cost  and  expenses  of  making  the  improvements  within  such  special 
improvement  district;  and  it  shall  he  the  duty  of  the  city  engineer  to  keep 
an  account  of  all  costs  and  expenses  incurred  in  his  office  in  connection 
with  every  special  improvement  district,  and  certify  the  same  to  the  city 
clerk,  whose  duty  it  shall  be  to  prepare  all  necessary  schedules  and  resolu- 
tions levying  taxes  and  assessments  in  such  special  improvement  districts. 

History:     En.  Sec.  22,  Ch.  89,  L.  1913;  Contracts  May  Not  Exceed  Approximate 

re-en.  Sec.  52-1G,  K.  C.  M.  1921.  Estimate 

The  amount  of  the  contract  for  improve- 
ments cannot  legally  exceed  by  seven  and 


11-2229 
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one-half  per  cent  the  "'approximate  esti- 
mate »f  tlio  cost  thereof  as  included  in 
the  resolution  of  intent  inn.  Koieh  v.  City 
of  Helena,  130  M  !!»•»;  ;    5  V  2d  Ml. 

Collateral  References 

Municipal  Corporal i  •nsC3J<>n. 

r>:t  C.l.s.  Mtiniei[>:il   :  irporalions  §§  Mil, 

1412. 

4.S  Am.  Jur.  G05,  Special  or  IjOC.i1  As- 
sessment, §  49  et  seq. 

Priority  as  betwee-  liens  for  public  im- 
provements. 5  AT..:      .01  ami  99  AU  1478. 

Assessment  of  rip'  t  of  way  otlier  than 
that  of  railroad  o:  street  railway  for 
street  or  local  imp:  ivcment.  58  ALU  127. 

Power  to  impose  cost  of  maintenance 
or  operation  of  street  lighting  system  on 
local  improvement  district.  00  ALU  272. 

Necessity  that  ;  Iditionnl  assessment  in 


proceeding  for  local  improvement  precede 
incurring  liabilitv  in  excess  of  the  original 
assessment.  03  ALU  1170. 

Priorities  between  lien  of  general  taxes 
and  the  lien  of  special  assessments.  G-i 
Al.]{  137!). 

Constitutionality  of  statue  giving  prior- 
ity to  lion  for  public  improvements  over 
pie-existing  contractual  lions.  78  ALI5  ."'13. 

Assessment  of  railroad  right  of  way  for 
local  improvements.  S2  ALU  425. 

Manner  of  enforcing  special  assessments 
against  public  propcrtv.  95  ALR  CS9  and 
].".(!  ALR  139-1. 

Scope  and  import  of  term  "owner"  with 
respect  to  giving  notice  of  making  of  pub- 
lic improvement.  95  ALU  10S5,  10'Jl. 

Duration  of  lien  of  special  assessment 
ami  period  of  limitation  of  action  for  its 
enforcement  as  affected  by  adoption  of 
installment  plan  of  payment.  114  ALR  399. 


11-2229.     (Gi:47)     Assessments    as    lien    upon    property.     Any    special 

assessment  mad-'  and  levied  to  defray  the  cost  and  expense  of  any  of  the 

work  enumerated  in  tliis  act,  together  with  any  percentages  imposed  for 

delinquency  and  for  cost  of  collection,  shall  constitute   a  lien  upon   and 

against  the  property  upon  which  such  assessment  is  made  and  levied,  from 

and  after  the  date  of  the  passage  of  the  resolution  levying  such  assessment, 

which  lien  c  in  only  be  extinguished  by  payment  of  such  assessment  with 

all  penalties,  costs,  and  interest. 

Jefferies, 
Jeffcrics, 


History: 
rc-cn.  Sec. 


E.i.  Sec.  23,  Cli.  89,  L.  1913; 
5217,  R.  C.  M.   1921. 

Coinmcnccircnt  of  Lieu 

Where  the  eily  council  had  acquired  ju- 
risdictibn  to  order  a  .special  improvement 
and  levy  the  assessment  to  pay  for  it,  the 
assessment  became  a  lien  against  the  prop- 
erly benefited  by  it  from  the  date  the 
assessment  became  due,  not  affected  by  the 
circumstance  that  plaintiffs  had  recovered 
judgments  against  the  city  for  damages 
caused  bv  the  improvement.  Allen  v.  City 
of  Jlutte/55  M  20.-,,  20!),  175  P  595. 

Construction  of  Section 

Advertising  costs  are  also  collectible  by 
reason  of  this  section  and  section  81-4720, 
to  which  seel  ion  11-221!:!  makes  reference. 
(State  ex  rel.  Cilv  of  Wolf  Point  v.  Mc- 
Fnrlan.  78  M  J 5)..* 252  I*  SOS).  School  Dis- 
trict No.  1  v.  Cilv  of  Helena,  S7  M  300, 
287  P  Hil. 

Extinguishment  of  Lien  . 
Under  our  statutory  provisions  with  re- 
lation to  special  improvements  in  cities  and 
towns,  any  special  assessment  made  and 
levied  to  defray  the  cost  and  expenses  of 
special  improvements  constitutes  a  lion 
upon  all  properly  included  in  an  improve- 
ment district,  but.  under  I  lie  provisions  of 
section  s|   llc'il,  such  a   lien  is  extinguished 

l>\»  the    issnan f  a    tax   deed   on    sale   of 

the   properly   for  delinquent  taxes.   (State 


ex  rel.  City  of  Great  Falls  v. 
S3  M  111,  270  P  G3S).  Stanley  V 
8G  M  1J4,  124,284  P  134. 

Tax  Deed  Extinguishes  Special  Improve- 
ment Assessments  Payable  before  Its  Exe- 
cution 

A  general  tax  lien  and  a  special  improve- 
ment assessment  lien  are  not  of  equal  rank. 
Support  of  government  is  higher  obliga- 
tion than  cost  of  local  improvement.  Where 
a  special  assessment  for  city  improvement 
became  delinquent  on  Nov.  30,  1910  and 
was  certified  by  tho  city  to  the  county 
clerk  on  Dec.  7,  1940  and  by  the  roll  lit  v 
treasurer  entered  upon  the  tax  rolls  as  a 
lien  against  the  property,  a  county  tax 
deed  issued  on  Dec.  23,  1940  extinguished 
I  lie  lien  for  the  19-10  installment  of  the 
city  special  improvement  assessment,  be- 
cause under  section  84-4170  such  assess- 
ment installment  was  payable  before  exe- 
cution of  the  lax  deed.  Instant  case  not 
violative  of  section  II,  article  III  of  the 
eons'ilulion.  Ilartman  v.  Nimmack,  110  M 
392,  395,  154  P  2d  279. 

References 

Thomas  v.  City  of  Missoula,  70  M  478, 
■18::,  220  P  213;  State  ex  rel.  Cost  el  In  v. 
District  Court,  Sfi  M  3S7,  391,  392,  281  P 
128;  Thllmdii  V.  United  States,  IS7  !•'  2d 
249,  25lij  United  States  v.  Christ  emeu,  218 
F  Siipji  722,  720. 


Collateral  References  nn<l    the    lien    of    special    assessments.    65 

Municipal   Cor,,orationrf>519    (1).  A  KSiounlitv   of   statute   Rivi„S  pri- 

03  CT.S.  M.n..c,p:.l   lorrorationa  §  1^4      ^  ^  ^  {m  ^^  jmprovcmc„t.*  0'vcr 

c  "V  i^  "I'cei;,1  or  Local  As"  p^lt,i!:RK«%AfL-{i,£  «NM«.t 

■CMmcnti,  §  104  et  sci.  ^  ^^  of  limit;ltion  of  artion   for  j„ 

Trioritv  ns  between  liens  fur  public  im-       enforcement    :is    affected    by    adoption    of 
provcincnK  .'■  ALU  1301  and  !';l  AIM  147S.       installment  plan  of  payment.  114  ALU  .Tn<). 
Priorities  between  lien  of  general  taxes 

11-2230.  (524S)  Mistakes  or  misnomers  not  to  invalidate  assessment. 
When  under  any  of  the  provisions  of  tins  act  special  taxes  and  assess- 
ments are  assessed  against  any  lot  or  parcel  of  land  as  the  property  of  a 
particular  person,  no  misnomer  of  the  owner  or  supposed  owner,  or  otlier 
mistake  relating  to  the  ownership  thereof,  shall  affect  such  assessment, 
or  render  it  void  or  voidable. 

History:     En.  Sec.  24,  Ch.  89,  L.  1913;  Collateral  References 

re-en.  Sec.  5248,  R.  C.  M.  1921.  Municipal  CorporationsC=480. 

C3  C.J.S.  Municipal  Corporations  §  1441. 

11-2231.  (5249)  Form  of  bonds  and  warrants.  All  costs  and  ex- 
penses incurred  in  the  construction  of  any  improvements  specified  in  this 
act,  in  any  improvement  district,  shall  be  paid  for  by  special  improve- 
ment district  bonds  or  warrants.  Such  bonds  or  warrants  shall  be  drawn 
in  substantially  the  following  form : 

District  No 

United  States  of  America, 

State  of  Montana 
Warrant  or  •  Dollars 

(Bond  No )  $ 

Interest  at  the  rate  of  per  cent  per  annum,  payable  annually. 

Special  improvement  district  coupon  warrant  or  bond 

,  Montana 

Issued  by  the  city  of ,  Montana. 

The  treasurer  of  the  city  of  ,  Montana,  will  pay  to  bearer, 

the  sum  of  dollars  as  authorized  by  resolution  No 

as  passed  on  the  day  of ,  I!)....,  creating  special  improve- 
ment district  No for  the  construction  of  the  improvements  and 

the  work  performed  as  authorized  by  said  resolution  to  be  done  in  said 
district,  and  all  laws,  resolutions,  and  ordinances  relating  thereto,  in  pay- 
ment of  the  contract  in  accordance  therewith.  The  principal  and  interest  of 
this  warrant  (or  bond)  are  payable  at  the  office  of  the  city  treasurer  of 
,  Montana. 

This  warrant  (or  bond)  bears  interest  at  the  rate  of  per  cent  per 

annum  from  the  day  of  registration  of  this  warrant  (or  bond),  as  ex- 
pressed herein,  until  the  date  called  for  redemption  by  the  city  treasurer. 
The  interest  on  this  warrant  (or  bond)  is  payable  annually  on  the  first 
day  of  in  each  year,  unless  paid  previous  thereto,  and  as  ex- 
pressed b%  the  interest  coupons  hereto  attached,  which  bear  the  engraved 
facsimile  signature  of  the  mayor  and  city  clerk. 


1973  sup: 


(seal) 

Dated   at   ,   Montana,    this   day    of   ,    19 — . 

City  of  ,  Montana. 

By :    ,    Mayor 

,  City  Clerk 


Registered  at  the  office  of  the  city  treasurer  of ,  Montana, 

this day  of ,  19 . 

City  Treasurer 


And  the  same  shall  be  drawn  against  the  special  improvement  district 
fund  created  for  the  district,  and  shall  bear  interest  from  the  date  of 
registration  until  called  for  redemption  or  paid  in  full,  interest  to  be 
payable  annually  on  the  first  day  of  January  of  each  year,  unless  the 
council  prescribes  another  date.  Such  warrants  (or  bonds)  shall  bear  the 
signatures  of  the  mayor  and  clerk,  and  shall  bear  the  corporate  seal  of  the 
city.  They  shall  be  registered  in  the  office  of  the  clerk  and  treasurer,  and 
if  interest  coupons  be  attached  thereto,  they  shall  also  be  so  registered  1973  SUPP 
and  shall  bear  the  signatures  of  tire  mayor  and  clerk.  Said  bonds  shall  be 
in  denominations  of  one  hundred  ($100)  dollars  or  fractions  or  multiples 
thereof,  and  may  be  issued  in  installments,  and  may  extend  over  a  period 
not  to  exceed  twenty  (20)  years.  Such  warrants  (or  bonds)  shall  be  re- 
deemed by  the  treasurer  when  there  are  funds  in  the  special  improvement 
district  fund  against  which  said  warrants  (or  bonds),  on  presentation  of 
the  coupons  belonging  thereto,  and  any  funds  remaining  shall  be  applied 
to  the  payment  of  the  principal  and  the  redemption  of  the  warrants  (or 
bonds)  in  the  order  of  their  registration:  and  provided,  further  that 
whenever  there  are  any  funds  in  any  special  improvement  district  fund, 
after  paying  the  interest  on  such  warrants  (or  bonds)  drawn  against 
said  fund,  the  treasurer  shall  call  in  for  payment  outstanding  warrants 
(or  bonds),  which,  together  with  the  interest  thereon  to  the  date  of  re- 
demption, will  equal  the  amount  of  said  fund  on  that  date,  which  date 
shall  be  fixed  by  the  treasurer,  who  shall  give  notice  by  publication  once 
in  a  newspaper  published  in  the  city,  or  at  the  option  of  the  treasurer, 
by  written  notice  to  the  holder  or  holders  of  such  warrants  (or  bonds) 
if  their  address  be  known,  of  the  number  of  warrants  (or  bonds)  and  the 
date  on  which  payment  will  be  made,  which  date  shall  not  be  less  than 
ten  (10)  days  after  the  date  of  publication  or  of  service  of  notice,  and  on 
which  date  so  fixed,  interest  shall  cease. 
History:   En.   Sec.  25,  Ch.  89.  L.   1913;  Amendments 

™,«  SJCJ\?ll'Jnf'  L-  1D^5:  rf-c"-  S=~  The  ion  amendment  deleted  "at  a  rate 

5249.  R.  C.  M.  1921;   amd.  Sec.   1.  Ch.  23,       M0,   PXPfic,linc  six    (G'.'r)   per  cent   tier  an- 
L.   1937;   amd.  See.  1.  Ch.   177.  L.   1045;       „„,„•..„«„  «.,,„,  .,,,,„  ,)0!,r  ;Iltcrcs'r  m,ir 

Jfni.  o%',  t    ™",i '  :  ,1,e  ''«Rinnh.K  of  the  first  sentence  of  the 

17,  Cn.  234,  L.  19/1.  paragraph    following   tlie    form    for    bond* 

and  warrants. 


Bonds  of  Improvement  District  Not  Gen- 
eral Obligations 

Special  improvement  district  bonds  arc 
not  a  general  obligation  of  the  city  or 
town.  State  ex  rcl.  Trims  v.  Town  of  Lima, 
121  M  152,  lf>3  P  2d  1008,  1010. 

Contracts  May  Not  Exceed  Approximate 
Estimate  . 

The  amount  of  the  contract  for  improve- 
ments cannot  legally  exceed  by  seven  and 
one-half  per  cent  t lie  "approximate  esti- 
mate of  the  cost  thereof  as.  included  in 
the  resolution  of  intention.  Koich  v.  City 
of  Helena,  132  M  104,  315  P  2d  Sll. 

Interest  May  Be  Elxcd  at  Six  Per  Cent 
Under  this  section,  specifying  that  the 
rate  of  interest  on  special  improvement 
district  bonds  in  cities  "shall  not  exceed 
six  per  cent  per  annum,"  the  city  council 
could  properly  fix  the  rate  of  interest  at 
the  rate  named,  as  against  the  contention 
that  under  the  above  provision  it  is  im- 
possible to  fix  the  rato  definitely  and  that 
therefore  interest  could  not  lawfully  be 
considered  a  part  of  the  cost  of  the  im- 
provement. Hansen  v.  City  of  Havre,  112 
M  207,218,  111  P  2d  10.-.3. 

Mandamus  To  Pay  Principal  Held  Up 
for   Payment   of   Interest   after   Maturity 

Where  court  refused  mandamus  proceed- 
ings on  the  ground  that  under  this  section 
the  treasurer  was  required  to  first  pay  all 
the  accrued  interest  on  outstanding  bonds 
before  payment  of  any  principal,  held,  on 
appeal,  that  assessments  could  not  provido 
a  fund  for  payment  of  interest  after  ma- 
turity of  the  bonds,  and  that  plaintiff 
was  entitled  to  payment  of  the  principal  of 
the  bond  sued  upon,  but  not  to  interest 
accrued  thereon  after  maturity^  Statu  ex 
rcl.  Griffith  v.  Citv  of  Shelby,*107  M  571, 
57C,  87  P  2d  1S3. 

Misapplication  of  Fund  by  Treasurer 
The  oflico  of  city  treasurer  is  a  contin- 
uing one  regardless  of  the  person  occupy- 
ing the  office  at  any  particular  time;  the 
treasurer  is  the  servant  of  the  city,  ami 
where  he  misapplies  trust  funds  such  as 
for  special  improvement  purposes,  the  mu- 
nicipality is  liable  to  the  warrant  holders, 
and  such  liability  is  not  lending  its  credit 
ill  violation  of  section  1.  nrtirle  XIII  of 
the  constitution.  Itlaekfurd  v.  Citv  of  I.ib- 
by,   103   M  272,   278,  280,  G2   P-  2d   210. 


Not  Intended  To  Include  Interest  Ac- 
crued after  Maturity 

In  view  of  the  speculative  and  indeter- 
minable item  of  cost  of  a  prospective  spe- 
rial  city  improvement  arising  from  possible 
delinquencies  in  the  payment  of  assess- 
ments, the  legislature,  in  providing  in  this 
section  that  before  the  city  treasurer  shall 
pay  the  principal  of  bonds  issued  he  must 
first  pay  out  of  the  special  improvement 
district  fund  the  interest  on  all  outstand- 
ing bonds,  could  not  have  intended  to  in- 
cludo  interest  accrued  on  outstanding 
bonds  after  maturity.  State  ex  rel.  Griffith 
v.  Citv  of  Shelby,  'l07  M  571,  57G,  87  P 
2d  1S3. 

Statute  of  Limitations,  on  Recovery — 
Trust  Rule 

The  statute  of  limitations  does  not  begin 
to  run  against  registered  city  warrants 
(or  bonds)  until  the  city  treasurer  calls 
them  for  payment,  or  until  the  holder  has 
nil  immediate  cause  of  action.  Being  a 
trust  fund,  under  the  rule  that  as  between 
trustee  and  beneficiary  of  an  express  and 
continuing  trust,  the  statute  of  limitations 
does  not  begin  to  run  until  trust  is  repu- 
diated, and  the  beneficiary  has  received 
notice  thereof.  Blackford  v.' City  of  Libby, 
103  M  272,  281,  282,  C2  P  2d  210. 

Treasurer  Not  Agent  of  Warrant  Holders 
Tlio  city  treasurer  is  not  the  agent  of 
the  warrant  holders,  but  is  the  servant  of 
the  city,  and  the  city  must  answer  for  tlio 
illegal  acts  of  its  servants.  Special  im- 
provement district  moneys  constitute  trust 
funds,  and  are  in  the  hands  of  municipal 
officials  ill  trust.  The  municipality  is  mere- 
ly a  custodian,  and  its  duties  relative  to 
such  funds  arc  purely  ministerial.  It  may 
not  use  or  divert  them,  Blackford  v.  City 
of  Libby,  103  M  272,  278,  02  P  2d  210. 

Where  Action  Held  Maintainable  To 
Recover  on  Warrants  Paid  Out  of  Order 
by  County  Treasurer 

While  the  rule  as  to  a  city's  liability 
to  warrant  holders  damaged  by  reason  of 
their  warrants  being  paid  out  of  order 
does  not  generally  apply  to  county  war- 
rants, held,  that  where  the  county  commis- 
sioners created  a  special  improvement  dis- 
trict within  an  unincorporated  town  for 
the  installation  of  waterworks,  the  county 
assumed  the  same  duties  as  rest  upon  in- 
corporated cities  and  towns,  and  therefore 
were  properly  held  liable  for  damage  sus- 
tained by  a  holder  of  warrants  not  paid  in 
(lie  order  of  registration  where  the  special 
fond  became  exhausted,  and  holder  could 
presume  treasurer  would  do  his  fluty  by 
calling  and  giving  notice.  Witter  v.  Phil- 
lips  County,  111  M  352,  355,  100  P  2d  00. 
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References 

State  os  rcl.  Clark  v.  Bailey,  99  M  434, 
41  1'  2d  740. 


Collateral  References 

Municii<iil  Corporation-.C=SC|fi  ct  scq., 
923  ct  sc.|. 

04  C.J.S.  Municipal  Corporations  §§  1*92, 
I9;:."i  ct  scq. 


11-2232.  (52.">0)  Payments  under  contracts.  The  city  or  town  coun- 
cil shall  provide  for  making  payments  for  improvements  in  any  special 
improvement  district  by  the  following  met  hod: 

The  city  or  town  council  shall  sell  bonds  or  warrants  issued  under  the 
provisions  hereof,  in  an  amount  sufficient  to  pay  that  part  of  the  total  cost 
and  expense  of  making  the  improvement  which  is  to  be  assessed  against 
the  property  within  the  district,  to  the  highest  and  best  bidder  therefor 
for  cash,  for  not  Jess  than  the  face  value  of  such  bonds,  or  warrants,  and 
including  interest  thereon,  and  shall  use  the  proceeds  of  such  sale  in  mak- 
ing payment  to  the  contractor,  or  contractors,  and  such  payment  may  be 
made  cither,  from  time  to  time,  on  estimates  made  by  the  engineer  in 
charge  of  such  improvements  for  the  city  or  town,  or  upon  the  entire 
completion  of  the  improvements  and  the  acceptance  thereof  by  the  city  or 
town  council.  The  provisions  of  sections  11-2313,  11-2314  and  11-231H  with 
regard  to  the  notice  of  sale,  publication  of  notice  and  manner  and  method 
of  selling  bonds  by  cities  and  towns,  in  so  far  as  the  same  are  applicable 
thereto  and  not  in  conflict  with  the  provisions  of  this  section,  shall  apply  to, 
govern  and  control  the  form  of  notice  of  sale,  publication  of  notice  and 
manner  and  method  of  selling  such  bonds  or  warrants. 


History:  En.  Sec.  2G,  Cli.  89,  E.  1913; 
rc-cn.  Sec.  5250,  R.  C.  M.  1921;  nmd.  Sec.  1, 
Ch.  10,  L.  1927;  amd.  Sec.  1,  Ch.  178,  L. 
1915. 

Contracts  May  Not  Exceed  Approximate 
Estimate 

The  amount  of  tlic  contract  for  improve- 
ments cannot  legally  exceed  hy  seven  anil 
one-half  per  ci-n t  t lie  "approximate,  esti- 
mate of  the  cost  thereof"  as  included  in 
the  resolution  of  intention.  Koich  v.  Citv 
of  Helen:;,  132  M  19  I,  315  P  2d  811. 

Issuance  of  Bonds  at  Discount 
City  council  has  no  power  to  issue  honds 
or  warrants  at  a  discount  ill   payment  of 


special  improvement  work,  and  a  contract 
let  to  one  who  in  making  out  his  hid  took 
into  consideration  the  fact  that  the  war- 
rants lie  would  receive  were  worth  only 
ninety  cents  on  the  dollar,  and  therefore 
added  ten  per  cent  to  the  actual  cost,  was 
invalid  as  an  attempt  to  do  indirectly  what 
the  council  was  pruhihiteil  from  doing  di- 
rectly. 1  Ivans  v.  Oily  of  Helena,  00  M  577, 
5S.S,  1!>9  1*  4  15. 

Collateral  References 

Municipal   Corporal ionsC=370,  S97,  911. 

03  C..T.S.  Municipal  Corporations  §  1203 
ct  scip;  04  C.f.S.  Municipal  Corporations 
§§  1S!>2,  1!>07  ct  scq. 


11-2233.  (52.31)  Collection  of  city  taxes  and  assessments  by  county 
treasurer — certification.  It  shall  be  the  duly  of  city  or  town  treasurer  of 
every  city  or  town  whose  taxes  for  general,  municipal  and  administrative 
purposes  are  certified  to  and  collected  hy  the  county  treasurer  in  accord- 
ance with  the  provisions  of  section  84-1720  immediately  after  the  second 
Monday  of  August  of  each  year  and  at  the  same  time  the  copV  of  the  reso- 
lution determining  the  annual  levy  for  general  taxes  is  certified  by  the  city 
or  town  clerk  to  the  county  clerk  as  required  hy  said  section  Sl-I72f>,  to 
certify  to  the  county  assessor  of  the  county  in  which  such  city  or  town  is 
situated,  all  special  assessments  and  taxes  levied  and  assessed  in  accord- 
ance with  any  of  the  provisions  of  tins  aet.  The  county  assessor  shall 
thereupon  enter. same  upon  the  assessment  roll  of  the  county.  The  county 
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treasurer  must  collect  all  such  taxes 
and  at  tlic  same  time  as  said  laxrs  f 
tivc  purposes  arc  collected  by  liini. 

History:  En.  Sec.  27,  Ch.  89,  L.  1913; 
amd.  S3C.  1,  Ch.  100,  L.  1021;  rc-cn.  Sec. 
5201,  P..  C.  M.  1921;  amd.  Sec.  1.  Ch.  ISO, 
L.  1925;  amd.  Sec.  1,  Ch.  78.  L.  1929;  arid. 
Sec.  1,  Ch.  13,  L.  1913. 

Collection  by  City  Treasurer 

Assessments  for  spcci.il  city  improve- 
ment* which  under  this  section  the  county 
treasurer  is  required  to  collect,  held  to  fall 
irithin  the  meaning  of  the  words  "t.-.x" 
and  "taxes"  as  employed  in  section  S4-4720, 
making  il  the  duty  of  the  county  treasurer 
to  collect  city  taxes  where  a  city  has  not 
imposed  that  duty  upon  its  own  treasurer. 
State  ex  rcl.  Cit'v  of  "Wolf  Point  v.  Mc- 
F.irlan,  7S  M  15G,  101,  252  1»  S05. 


and  assessments  in  t lie  same  manner 
»r  ■rciH-ral.  iiumu-ij>nl  and  administra- 

R:fcrcnccs 

(i:  -non  v.  Citv  of  Butte,  75  M  27!'.  2S7, 
243  l»  10Sj;  State  ex  rcl.  Citv  of  Great 
Fslla  v.  Jeffries,  s;;  M  111,  114,  270  1' 
03S;  School  District  No.  1  v.  Citv  of  Hel- 
ena, S7  M  300,  3117,  2S7  P  1G-I : "  State  ex 
rel.  Clark  v.  Lailey,  99  M  4S4,  44  1*  2d  740. 

Collateral  References 

Municipal  Corporat  ionsC=."2S. 
03  C.J.S.   Municipal   Corporations  §  15S3. 
48   Am.   Jur.   731,   Special   or   Local   As- 
sessments, §  204  et  seij. 


11-2234.  (52-31.1)  City  treasurer  to  collect  special  assessments,  when. 
In  every  city  or  town  wliiuli  shall  provide  by  ordinance  for  the  collection 
of  its  taxes  for  general,  municipal  and  administrative  purposes  by  its 
city  or  town  treasurer,  such  eily  or  town  treasurer  shall  collect  all  special 
assessments  and  taxes  levied  and  assessed  in  accordance  with  any  of  the 
provisions  of  this  act,  in  the  same  manner  and  at  the  same  time  as  said 
taxes  for  general,  municipal  and  administrative  purposes  are  collected  by 
him;  and  all  of  the  provisions  of  section  SI- 1727  of  this  code,  shall  apply 
to  the  collection  of  such  special  taxes  and  assessments  in  the  same 
manner  as  such  provisions  apply  to  the  collection  of  other  city  or  town 
taxes.  When  one  payment  becomes  delinquent  all  payments  shall,  at  the 
option  of -the  city  or  town  council,  by  appropriate  resolutions  duly  adopted 
become  delinquent,  and  the  whole  property  shall  be  sold  the  same  as  oth- 
er property  is  sold  for  taxes. 

Forfeiture  or  sale  of  land  to  state  or 
political  subdivision  for  nonpayment  of 
taxes  as  suspending  right  to  enforce  spe- 
cial assessment  or  improvement  linn  or 
running  of  limitation  in  that  regard.  113 
ALU  P20. 

Duration  of  lien  of  special  assessment 
and  period  of  limitation  of  action  for  its 
enforcement  as  affected  by  adoption  of  in- 
stallment plan  of  payment.  114  ALU  3'.'0. 

Personal  liability  of  property  owner  to 
pav  assessments  for  local  improvements. 
127  ALU  .".■.!  ami  IH7  ALU  H 

When  statute  of  limitation  commences 
to  run  in  actions  In  recover  taxes  because 
of    omission    of    property    from    tax    list. 

i::i  ALU  sgg,  s2!. 

I.'ighi  of  mortgagor  or  purchaser  of 
pipiily  cf  redemption  to  defeat  lion  nf 
mortgage  by  ac-ipii  ilion  of  title  at  sale 
Mih>e<|ociit  to  mortgage  for  nonpayment 
of  assessment  f-ir  local  improvement.  131 
ALU  :>'.'. 

Applicability  of  slatulu  of  limitations  to 
action    to    enforce    special    assessments    as 


History:  En.  Sec.  27,  Ch.  89,  L.  1913; 
amd.  Sec.  1,  Ch.  1C6,  L.  1921;  rc-cn.  Sec. 
0251,  P..  C.  M.  1921;  amd.  Sec.  1.  Ch.  15G, 
L.  1925;  arcd.  Sec.  1,  Ch.  78,  L.  1929. 

References 

State   ex    rcl.  Frcebourn   v.   Yellowstone^ 
County,  103  M  21,  2S,  S3  P  2d  ,0. 

Collateral  References 

Municipal    Corpnral!nnsC='330,    54S. 

03  C-I.S.  Municipal  Corporations  §  15S5. 

Power  of  municipality  to  transfer  or 
assign  its  right  lo  enforce  aiKcssmcnt  or 
lien   for  local  improvements.  .".">  ALU   007. 

Prior  judgment  as  precluding  rcassess- 
meiit  for  public  improvement.  On  ALIi  313. 

Knforci'iiK'iit  of  assessment  liy  sale  of 
railroad    ri;;ht    of*  way.    S2    ALU    425,    131. 

Power  and  duty  lo  include  in  a  periodi- 
cal special  as-is>nont  the  amount  of  a 
deficiency  for  a  previous  period  resulting 
Troiii  ib-liiopieut  assessments  which  in;,  v 
eventually  be  paid.  !'0  ALU  1^75. 
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affected  by  ipicstion  whether  imposition  or       civ  of  :i  governmental  function.  136  ALK 
enforcement  of  the  assessment  i.s  ;m  exer-       ."i"L'. 

11-2235.  (5251.2)  City  treasurer  may  collect  special  assessments, 
when.  Any  city  or  town  whoso  taxes  for  general,  nutnieipal  and  admin- 
istrative purposes  are.  certified  to  and  collected  by  tlic  county  treasurer, 
in  accordance  with  the  provisions  of  sections  8-1—1729  and  8-1-4727  may, 
nevertheless,  provide  by  ordinance  for  t lie  collection  by  its  city  or  town 
treasurer  of  all  special  assessments  and  taxes  levied  and  assessed  in  ac- 
cordance with  any  of  the  provisions  of  this  act  in  the  same  manner  and  at 
the  same  time  as  said  taxes  for  general,  municipal  and  administrative  pur- 
poses arc  collected  by  the  county  treasurer  and  all  of  the  provisions  of 
section  84-4727  shall  apply  to  the  collection  of  such  special  taxes  and  as- 
sessments in  the  same  manner  as  such  provisions  apply  to  the  collection  of 
other  city  or  town  taxes.  "When  the  payment  of  any  one  installment  of  any 
special  assessment  becomes  delinquent,  all  payments  of  subsequent  install- 
ments shall,  at  the  option  of  the  city  or  town  council,  by  appropriate  reso- 
lution, duly  adopted,  become  delinquent,  and  such  delinquent  special 
assessments  shall  be  certified  to  the  county  clerk  of  the  county  in  which 
such  city  or  town  is  situated,  and  the  county  treasurer  must  collect  such 
delinquent  special  assessments  and  taxes  in  the  same  manner  and  at  the 
same  time  as  said  taxes  for  general,  municipal  and  administrative  purposes 
arc  collected  by  him,  and  in  case  the  same  arc  not  paid,  the  whole  property 
shall  be  sold,  the  same  as  other  property  is  sold  for  taxes. 

History:  F.n.  Subd.  (c),  Sec.  5251,  R.  C. 
M.  3021  by  Sec.  1,  Ch.  78,  L.  1020.  Sec 
history  of  section  11-2233.  , 

11-223G.  (5251.3)  Special  assessments,  when  payable.  All  special  as- 
sessments, or  installments  of  special  assessments  in  cities  and  towns,  duly 
and  regularly  levied  by  resolution,  according  to  law,  shall  be  payable  on  or 
before  6  "o'clock  p.  m.  on  the  30th  day  of  November  of  each  year,  and  in 
event  the  same  arc  not  paid  on  or  before  said  date,  the  same  shall  be  sub- 
ject to  the  same  interest  and  penalties  for  nonpayment  as  arc  or  may 
hereafter  be  provided  by  the  laws  of  the  stale  of  Montana  for  other  delin- 
quent taxes. 

History:     En.  Subd.  (d).  Sec.  5251,  E.  C.  Collateral  References 

M.  1021   by  Sec.   1,  Cli.  78,  L.  1020.  Sec  Municipal  Corporal ionsC=»518  (1),  524. 

history  of  section  11-2233.  03  CT.S.  Municipal  Corporations  §§  l.")7S, 

1570. 

11-2237.  (5251.4)  Delinquent  assessments  may  be  reinstated.  "When 
any  special  assessment,  or  installment,  or  installments  of  special  assess- 
ments, have  become  delinquent,  and  arc  so  declared  by  appropriate  reso- 
lution by  the  city  or  town  council,  and  have  been  certified  to  the  county 
clerk  and  county  treasurer  for  collection,  as  herein  provided,  the  city  or 
town  conned  may,  nevertheless,  at  its  option,  upon  the  payment  to  the  city 
treasurer  of  the  assessment,  or  the  installment  or  installments  of  special 
assessments,  and  interest,  up  to  date,  by  appropriate  resolution,  be  with- 
drawn from  the  county  treasurer,  and  canceled  from  his  records  and  pro- 
ceedings, and  reinstated  in  I  he  nflii-e  <>f  the  city  treasurer  and  on  the 
assessment  book  thereof.  Said  withdrawal  ami  reinstatement  may  be  had 
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aud  made  at  any  time  before  or  after  sale  of  the  property  for  delinquent 
taxes,  and  before  tax  deed  therefor  has  been  executed,  the  certified  copy 
of  the  resolution  of  the  city  or  town  council  with  reference  to  such  pay- 
ment, withdrawal  and  reinstatement  filed  with  the  county  treasurer  shall 
be  authority  to  and  for  the  county  treasurer  to  cancel  and  withdraw  said 
delinquent  special  assessments  or  any  installments  thereof. 

History:     En.  Subd.  (c).  Sec.  5251,  R.  C.  Collateral  References 

M.   1921   by   Sec.   1,   Ch.   78.  L.   1029.   Sec  Municipal  CorrorationsC=522. 

history  of  section  11-2233.  63  C-JS-  Mun'icil,al  Corporations  §  1573. 

11-2238.  (5252)  Correction  of  assessment — collection  upon  relevy  of 
tax.  Whenever,  by  reason  of  any  alleged  nonconformity  to  any  law  or 
ordinance,  or  by  reason  of  any  omission  or  irregularity,  any  special  tax  or 
assessment  is  either  invalid  or  its  validity  is  questioned,  the  council  may 
make  all  necessary  orders  and  ordinances,  and  may  take  all  necessary 
steps  to  correct  the  same  and  to  reassess  and  relevy  the  same,  including 
the  ordering  of  work,. with  the  same  force  and  effect  as  if  made  at  the  time 
provided  by  law,  ordinance,  or  resolution  relating  thereto;  and  may  reas- 
sess and  relevy  the  same  with  the  same  force  and  effect  as  an  original  levy; 
whenever  any  apportionment  or  assessment  is  made,  and  any  property  is 
assessed  loo  little  or  too  much,  the  same  may  be  corrected  and  reassessed 
for  such  additional  amount  as  may  be  proper,  or  the  assessment  may  be 
reduced  even  to  the  extent  of  refunding  the  tax  collected.  Any  special  tax 
upon  reassessment  or  relevy  shall,  so  far  as  is  practicable,  be  levied  and 
collected  as  the  same  would  have  been  if  the  first  levy  had  been  en- 
forced; and  any  provisions  of  any  law  or  ordinance  specifying  a  time  when, 
or  order  in  which  acts  shall  be  done  in  a  proceeding  which  may  result  in  a 
special  tax,  shall  be  taken  to  be  subject  to  the  qualifications  of  this  act. 
Any  and  every  ordinance,  or  part  thereof,  of  any  council,  heretofore 
passed  in  substantial  conformity  with  this  section,  is  hereby  legalized. 

History:     En.  Sec.  2S,  Ch.  89,  L.  1913;       incuts   to  m:ikc  up   for  delinquent   asscss- 

rc-cn.  Sec.  5252,  R.  C.  M.  1921.  inputs.    State    ox    rot.    Trunx    v.    Town    of 

,_     ..  Lima,  121  M  1.j2,  193  P2d  lut>8,  10H. 

Construction  of  Section  ' 

This  section  docs  not  authorize  tho   re-  Collateral  References 

assessment  of  any  of  the  property  in  a  spo-  Municipal  CorporationsC=51-J  (1),  (2). 

cial  improvement  district   to  make  up   for  03   C.J. 3.   Municipal   Corporations  §  1541 

delinquent  assessments  against  other  prop-  ct  tcq. 
crtv.  Its   provisions   have   to  do   with   the 

correction  of  invalid  or  erroneous  assess-  P"*""  judgment  as  p^U'linS  reassess- 
ment by  reassessment.  A  reassessment  can-  m('"t  for  puhVie  improvement,  no  ALR  513. 
not  be  made  unless  authorized  l.v  statute,  Statute  authorizing  or  requiring  rcas- 
and  then  onlv  in  the  manner  "provided,  sessment  for  public  improvement  when  or- 
School  District  \o.  1,  v.  City  of  Helena,  S7  'K*»"al  assessment  is  invalid  or  void  as 
M  300,  312,  2S7  P  101.  applicable  when  proceedings  leading  to  ori- 
ginal assessment  were  without  jurisdiction. 

Reassessments                          ,.  s.t  AMI  1U'0. 

This  section  does  not  nuthorizc  reassess- 

11-2239.  (525:1)  Payment  of  tax  under  protest — action  to  recover. 
"When  any  tax  levied  and  assessed  under  any  of  the  provisions  of  this  act 
is  deemed  unlawful  by  the  party  whose  properly  is  thus  taxed,  or  from 
whom  Mich  tax  is  demanded,  such  person  may  pay  such  tax  or  any  part, 
thereof  deemed  unlawful  under  protest,  to  the  city  or  county  treasurer,  its 
the  ease  may  lie,  and  thereupon  such  party  so  paying,  or  his  legal  represent- 
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ative,  may  bring  an  notion  in  any  court  of  competent  jurisdiction  against 
the  officer  to  whom  such  tax  was  paid,  or  against  the  city  in  whose  behalf 
the  same  war,  collected,  to  recover  such  tax  or  any  portion  thereof,  so 
paid  under  protest;  provided,  however,  that  any  action  instituted  to  re- 
cover any  tax  paid  under -protest  must  be  commenced  within  sixty  days 
after  the  date  of  payment  thereof.  The  tax  so  paid  under  protest  shall  be 
held  by  the  city  or  county  treasurer,  as  the  ease  may  be,  until  the  deter- 
mination of  any  action  brought  for  the  recovery  thereof. 

History:     En.  Sec.  20,  Ch.  89,  L.  1013;       precedent  to  his  right  to  maintain  the  ac- 
re-en. Sec.  5203,  R.  C.  M.  1021.  (ion.  Harvey  v.  Town  of  Tnwnsend,  07  M 

407,  1S8  P  S97. 
Recovery  of  Tax  Paid  under  Protest 

Plaintiff,  in  an  action  to  recover  baclc  a  Collateral  References 

special   improvement   tax   paid   under  pro-  Municipal  CorporationsC=>023  (4),  (5). 

test,  need  not  allege  in  the  complaint  that  C3  C.J.S.  Municipal  Corporations  §  1575 

his  claim  had  been  presented  to  the  city  or  ct  scq. 

town  council   for  allowance   before  action  43   Am.  Jur.   764,   Special   or  Local   As- 

was   commenced,   this  section   not   contcm-  scssments,  §  2C1  ct  scq. 
plating  presentation  thereof  as  a.  condition 

11-2240.  (5251)  Mistake  in  name  or  description  not  fatal.  Any  mis- 
take in  the  description  of  the  property  or  the  name  of  the  owner  shall  not 
vitiate  any  liens  created  by  this  act,  unless  it  is  impossible  to  identify 
the  property  from  the  description. 

History:     En.  Sec.  30,  Ch.  89,  L.  1913;  Collateral  References 

rc-cn.  Sec.  5204,  R.  C.  M.  1021.  Municipal    Corpor:ttionsC=>479,    430. 

C3  C..T.S.  Municipal   Corporations   §  1139 
ct  scq. 

11-2241.  (5255)  Owner  of  property — definition  of  terms — publica- 
tion of  notice.  (1)  The  person  owning  the  fee,  or  the  person  in  whom, 
on  the  day  the  action  is  commenced,  appears  the  legal  title  to  the  lot  and 
lands,  by  deeds  duly  recorded  in  the  county  recorder's  office  in  each 
county,  or  the  person  in  possession  of  lands,  lots,  or  portions  of  lots,  or 
buildings  under  claim,  or  exercising  acts  of  ownership  over  the  same  for 
himself,  or  as  the  executor,  administrator,  or  guardian  of  the  owner, 
shall  be  regarded,  treated,  and  deemed  to  be  the  "owner"  for  the  pur- 
pose of  this  act,  according  to  the  intent  and  meaning  of  that  word  as  used 
in  this  act.  And  in  ease  of  property  leased,  the  possession  of  the  tenant  or 
lessee  holding  and  occupying  under  such  persons  shall  be  deemed  to  be 
the  possession  of  such  owner. 

(2)  The  words  "work,"  "improved,"  -and  "improvement,"  as  used  in 
this  act,  shall  include  all  work  or  the  securing  of  property  mentioned  in 
this  act,  and  also  the  construction,  reconstruction,  and  repairs,  of  all  or 
any  portion  of  said  work. 

(3)  The  tewn  "incidental  expenses,"  as  used  in  this  act,  shall  include 
the  compensation  of  the  city  engineer  for  work  done  by  him;  also  the 
cost  of  printing  and  advertising,  as  provided  in  this  act;  also,  the  compen- 
sation oT  the  persons  appointed  by  the  city  engineer  to  take  charge  of 
and  superintend  any  of  I  he  work  mentioned  in  this  act;  also  the  expenses 
of  making  the  assessment  for  any  work  authorized  by  this  act.  All  demands 
for  incidental  expenses  mentioned  in  this  subdivision  shall  he  presented  to 
the  city  clerk  by  itemized  bill,  duly  verified  by  oalh  of  the  demandant. 
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(4)  Tin1  initio's,  resolutions,  orders,  or  other  matter  required  to  lie  jml»- 
lished  by  (he  provisions  ol*  this  act,  shall  lie  published  in  a  daily  newspa- 
per or  in  a  scmiweckly  or  weekly  newspaper,  1o  be  designated  by  (lie  coun- 
cil of  such  city,  as  often  as  the  same  is  issued  during  the  period  specified 
for  said  publication,  and  no  other  statute  shall  govern  or  he  applicable 
to  the  publications  herein  provided  for;  provided,  however,  that  in  case 
there  is  no  daily,  scmiweckly,  or  weekly  newspaper  printed  or  circulated 
in  any  such  city,  then  such  notices,  resolutions,  orders,  or  other  matters 
as  are  herein  required  to  be  published  in  a  newspaper,  shall  be  posted 
and  kept  posted  for  the  same  length  of  time  as  required  herein  for  the 
publication  of  the  same  in  a  daily,  semiwcekly,  or  weekly  newspaper,  in 
three  of  the  most  public  plaees  in  such  city  except  herein  otherwise  speci- 
fically provided.  Proof  of  the  publication  or  posting  of  any  notice  provided 
for  herein  shall  be  made  by  affidavit  of  the  owner,  publisher,  printer,  or 
clerk  of  the  newspaper,  or  of  the  poster  of  the  notice.  No  publication  or 
notice,  other  than  that  provided  for  in  this  act,  shall  be  necessary  to  give 
validity  to  any  of  the  proceedings  provided  for  therein.  The  word  "twice," 
as  used  in  this  act,  referring  to  the  number  of  times  notices,  resolutions, 
or  other  matters  shall  be  published,  shall  be  held  to  mean  the  publication 
of  the  same  in  two  entire  issues  of  a  newspaper,  one  being  on  one  day  and 
the  other  issue  being  on  a  subsequent  day  of  the  same  or  a  subsequent 
week. 

(5)  The  word  "municipality"  and  the  word  "city,"  as  used  in  this 
act,  shall  be  understood  and  so  construed  as  to  include,  and  arc  hereby 
declared  to  include,  all  corporations  heretofore  organized  and  now  exist- 
ing, and  those  hereafter  organized  for  municipal  purposes. 

(G)  The  words  "paved"  or  "repaved,"  as  used  in  this  act,  shall  be  hold 
to  mean  and  include  pavement  of  stone,  whether  paving  blocks  or  maca- 
dam, or  of  bituminous  rock  or  asphalt,  or  of  wood,  brick,  or  other  material, 
whether  patented  or  not,  winch  the  city  council  shall  by  ordinance  or  reso- 
lution adopt. 

(7)  The  word  "street,"  as  used  in  this  act,  shall  be  deemed  to,  and  is 
hereby  declared  to,  include  avenues,  highways,  lanes,  alleys,  crossings, 
or  intersections,  courts,  and  places,  which  have  been  dedicated  and  ac- 
cepted according  to  the  law,  or  in  common  and  undisputed  use  by  the 
public  for  a  period  of  not  less  than  five  years  next  preceding,  and  the 
term  "main  street'*  means  such  actually  opened  street  or  streets  as  bound 
a  block;  and  the  word  '•blocks,"  whether  regular  or  irregular,  shall  mean 
such  blocks  as  arc  bounded  by  main  streets,  or  partially  by  a  boundary 
line  of  the  city. 

(8)  The  term  "city  engineer,"  ;<*  used  in  this  act,  shall  be  understood 
and  so  construed  as  J.o  include,  and  is  hereby  declared  to  include,  any 
person  or  officer  whose  duty  it  is,  under  the  law,  to  ha've  the  care  or 
charge  of  the  streets,  or  the  improvement  thereof  in  any  city.  In  all  those 
cities  where  there  is  no  city  engineer,  the  city  council  thereof  is  hereby 
authorized"  and  empowered  to  appoint  a  suitable  person  to  discharge  the 
duties  herein  laid  down  as  those  of  the  city  engineer,  and  all  provisions 
hereof  applicable  to  the  city  engineer  shall  apply  to  such  person  so  ap- 
pointed. 


11-2242 


CITIES   AND   TOWNS 


(9)  The  term  '"city  council*'  is  hereby  declared  to  include  any  body  or 
board  which  under  the  la.w  is  the  legislative  department  of  the  povcrn- 
ment  of  the  city. 

(10)  .In  municipalities  in  which  there  is  no  mayor,  tlien  the  duties 
imposed  upon  said  officer  by  the  provisions  of  this  act  shall  be  performed 
by  the  president  of  the  council  or  other  chief  executive  officer  of  the  mu- 
nicipality. 

(11)  Tho  terms  "clerk"  and  "city  clerk,"  as  used  in  this  act,  arc  here- 
by declared  to  include  any  person  or  officer  who  shall  be  clerk  of  the 
said  council. 

(12)  The  term  "quarter-block,"  as  used  in  this  act,  as  to  irregular 
blocks,  shall  be  deemed  to  include  all  lots  or  portions  of  lots  having  any 
frontage  on  cither  intersecting  street  halfway  from  such  intersection  to 
the  next  main  street,  or,  when  no  main  street  intervenes,  all  the  way  to  a 
bouudary  line  of  the  city. 

(13)  The  term  "city  treasurer,"  as  used  in  this  act,  shall  be  held  to 
mean  and  include  any  person  who,  under  whatever  name  or  title,  is  the  cus- 
todian of  the  funds  of  the  municipality. 

(14)  The  term  "street  intersection,"  wherever  used  in  this  act,  shall 
be  held  to  mean  that  parcel  of  land  at  the  point  of  juncture  or  crossing  of 
intersecting  streets  which  lies  between  lines  drawn  from  corner  to  corner 
of  all  lot  lines  immediately  cornering  at  such  juncture. 

History:     En.  Sec.  31,  Ch.  80,  L.  1913;  Publication  of  Notice 


rc-cn.  Sec.  5255,  R.  C.  M.  1921. 

Notice  Must  Re  Published  Rather  than 
Posted  if  Tosslblo 

The  obvious  i n  1  o n t  of  t lie  legislature  as 
declared  by  subsection  (4)  of  this  section 
was  to  permit  posting  of  notice  only 
when  publication  could  not  be  made  in  the 
city,  and  whenever  there  is  a  newspaper 
published  in  the  city,  whether  "daily," 
"scmiwcekly"  or  "weekly,"  publication 
therein  should  take  precedence  over  notice 
bv  posting.  Hansen  v.  Ci'.v  of  Havre,  112 

M  207,21;;.  n-J  p  lm  1053. ' 

Publication  each  day  from  Tuesday 
through  Saturday,  inclusive,  in  a  paper 
published  only  five  days  in  the  week  was 
sufficient  to  meet  the  requirements  of  this 
section  and  section  11-2204.  Hansen  v.  City 
of  Havre,  112  M  207,  2K1,  111  P  2d  10.-.:j. 


Landowners  who  appear  beforo  the  city 
council  to  protest  the  establishment  of  nil 
improvement  district  do  not  thereby  waive 
their  right  to  restrain  its  establishment  on 
the  ground  of  failure  to  publish  notice  in 
successive  issues  of  a  newspaper,  (lulfcv  v. 
City  of  Helena,  140  M  211,  309  P  2d  S03, 
SOC. 

Collateral  References 

Municipal    Corporal ionsC=>205    ct   serf. 

03  C.J.S.  Municipal  Corporations  §  103G 
ct  seq. 

48  Am.  Jur.  093,  Special  or  Local  As- 
sessments, §  151  ct  scq. 

Scope  and  import  of  term  "owner"  with 
respect  to  giving  notice  of  making  of  pub- 
lic improvement,  ti.'i  AMI  10S5,  1091. 


11-2242.  (.r>2r>G)  Adjournment  of  hearing  by  council.  Whenever,  in 
proceedings  hereunder,  a  time  and  place  for  hearing  l>y  the  city  council 
arc  fixed,  and,  from  any  cause,  the  hearing  is  not  then  and  there  held  or 
regularly-adjourned  to  a  time  and  place  fixed,  the  power  or  jurisdiction 
of  the  city  council  in  the  premises  shall  not  thereby  lie  divested  or  lost, 
but  the  cily  council  may  proceed  anew  to  fix  a  time  and  place  for  the 
hearing,  and  cause  notice  thereof  to  he  given  by  publication  by  at  least 
one  insertion  in  a  daily,  seiniweckly,  or  weekly  newspaper,  sueh  publica- 
tion to  be  at  least  five  days  before  the  date  of  the  hearing,  and  thereupon 
the  city  council  shall  have  power  lo  act  as  in  the  first  instance. 


SPECIAL  IMPROVEMENT  DISTRICTS  11-2244 

History:     En.  Sec.  32,  Ch.  89,  L.  1913;  Collateral  References 

re-en.  Sec.  5256,  R.  C.  M.  1921.  Municipal    CorporationsC=29S,   -502    (5), 

455, -191. 

C3  C..I.S.  Municipal  Corporations  §§  1102, 
1270,  1390,  M7S. 

11-2243.  (5257)  Posting-  and  publication  of  notices  by  clerk — effect 
of  errors  in  proceedings.  Whenever  any  resolution,  order,  notice,  or  de- 
termination is  required  to  be  published  or  posted,  and  the  duty  of  post- 
ing or  procuring  the  publication  or  posting  of  the  same  is  not  specifically 
enjoined  upon  any  officer  of  the  city,  it  shall  be  the  duty  of  the  city  clerk 
to  post  or  procure  the  publication  or  posting  thereof,  as  the  case  may 
be.  No  proceeding  or  step  herein  shall  be  invalidated  or  affected  by  any 
error  or  mistake  or  departure  herefrom  as  to  the  officer  or  person  posting 
or  procuring  the  publication  or  posting  of  any  resolution,  notice,  order,  or 
determination  hereunder,  when  the  same  is  actually  published  or  posted 
for  the  time  herein  required. 

History:     En.  Sec.  31,  Ch.  89,  L.  1913;       lished   for   the   time   required   by   the   net. 
re-cn.  Sec.  5257,  R.  C.  M.  1921.  Aiken  v.  Citv  of  Glendive,  CO  M  1,  2,  197 

P  1003. 
Error  in  Publication  of  Notice 

Under  this  section   any  error  in   or  dc-  Collateral  References 

parturc   from   the   mode  of  publication   of  Municipal  CorporationsC=lG9,  294  (S)  ct 

any   notice   incident   to   t lie  creation   of   a  acq. 

special  improvement  district  is  insufficient  02   C.J.S.  Municipal   Corporations  §514; 

to  invalidate  the  proceedings,  when  it  ap-  03  C.J.S.  Municipal  Corporations  §  1091  ct 

pears    that    the    notice    was   actually    pub-  seq. 

11-2244.  (525S)  Curative  section  concerning  special  improvements. 
All  special  improvement  districts  which  any  city  or  town  council  in  the 
state  of  Montana  has  created  or  attempted  to  create  since  March  14,  1013, 
pursuant  to  (he  provisions  of  chapter  .SO  of  the  acts  of  the  thirteenth  legis- 
lative assembly  of  the  state  of  Montana,  the  creation  or  attempted  crea- 
tion of  which  was  irregular  because  of  the  failure  of  any  such  city  or 
town  council,  so  creating  or  attempting  to  create  the  same,  to  proceed  in 
the  creation  of  any  such  districts,  or  in  giving  notice  thereof,  in  the  man- 
ner required  by  chapter  SO  of  the  acts  of  the  thirteenth  legislative  assem- 
bly of  the  state  of  Montana;  and  any  and  all  bonds  and  warrants  issued  or 
to  be  issued  to  defray  the  cost  and  expense  incurred,  or  to  be  incurred 
in  the  construction  of  the  improvements  made  or  to  be  made  in  any  such 
districts,  and  the  assessments  levied  or  to  be  levied  in  any  such  districts, 
arc  hereby  legalized  and  validated,  and  the  acts  and  proceedings  of  the 
city  or  town  council  of  any  such  city  or  town  done  or  had  with  reference 
thereto  arc  hereby  made  of  as  binding  force  and  effect,  as  though  they 
were  done  and  had  in  strict  conformity  with  the  provisions  of  said  chap- 
ter S9  of  the  acts  of  the  thirteenth  legislative  assembly  of  the  state  of 
Montana;  provided,  however,  that  a  resolution  of  intention  to  create,  or  a 
resolution  creating  or  attempting  to  create  any  such  district,  was  duly  and 
properly  passed  and  adopted  by  the  city  or  town  council  of  any  such  city 
or  town,  ;nid  approved  by  the  mayor  thereof,  prior  to  giving  notice  there- 
of; and  provided,  further,  that  notice  of  the  passage  of  such  resolution  of 
intention  to  create,  or  resolution  creating  or  attempting  to  create  any 
suvli  district,  or  notice  of  the  creation  nr  intention  to  create  or  attempted 
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creation  of  any  such  district,  and  of  the  time  and  place  when  and  where 
the  city  or  town  council  of  any  such  city  or  town  would  hear  and  pass 
upon  all  protests  made  by  any  owner  of  property  in  any  such  district  liable 
to  be  assessed  for  the  work  done  or  proposed  to  be  dune  therein,  against 
the  limiting  of  such   improvement,   or  the   creation   of  any   such    district, 
and  describing  the  general  character  of  the  improvements  proposed  to  be 
made,  the  estimated  cost   thereof,  and   referring   to  the  resolution  on  fde 
in  the  office  of  the  city  or  town  clerk  of  any  such  city  or  town,  for  the  de- 
scription of  the  boundaries  of  any  such   district,  was  published   for   five 
days  in  a  daily  newspaper,  or  in  some  one  issue  of  a  weekly  paper  pub- 
lished in  any  such  city  or  town,  or  in  case  no  newspaper  was  published  in 
any  such  city  or  town,  at  the  time  such  notice  was  given,  then,  provided, 
it  was  posted  for  five  days  in  three  public  places  in  such  city  or  town;  and 
provided,  further,  that  a  copy  of  such  notice  so  published  or  posted  was 
mailed  to  every  person,  firm,  or  corporation,  or  to  the  agent  of  every  per- 
son, firm,  or  corporation, 'having  property  within  any  such  district,  at  his 
last  known  address,  upon  the  same  day  such  notice  was  first  published  or 
posted;  and  provided,  further,  that  said  notice  was  published   or  posted 
and  mailed  on  a  day  not  less  than  fifteen  days  prior  to  the  date  set  for 
hearing  and   passing  upon   all   protests   made   in   any   such    district;    and 
provided,  further,  that  at  the  next  regular  meeting  of   the  city  or  town 
council  of  any  such  city  or  town  after  the  expiration  of  said  fifteen  days, 
the  city  or  town  council  of  any  such  city  or  town,  proceeded  to  hear  and 
pass  upon,  and  did  hear  and  pass  upon  all  protests  made  in  any  such  dis- 
trict; and  provided,  further,  that  no  sufficient  protests  were  made  in  any 
such  district  to  prevent  further  proceedings  therein,  as  provided  in  chapter 
80  of  the  acts  of  the  thirteenth  legislative  assembly  of  the  state  of  Montana; 
and  provided,  further,  that   the  resolutions,  ordinances,  notices,   acts,  and 
proceedings  required  to  be  passed,  adopted,   approved,   given,  done,  and 
had  by  the  provisions  of  chapter  80  of  the  acts  of  the  thirteenth  legislative 
assembly  of  the  slate  of  Montana  for  the  letting  of  any  contract  for  the 
construction  of  any  improvements  in  any  such  district,  and  the  resolutions, 
ordinances,  notices,  acts,  and  proceedings  required  to  be  passed,  adopted, 
approved,   given,   done,   and  had   by  said   chapter  S!)   of   the   acts   of   the 
thirteenth  legislative  assembly  of  the  state  of  Montana,  for  the  issuance 
and  delivery  or  sale  of  any  bonds  or  warrants  of  any  such  district  were  or 
shall  be  duly  and  regularly  passed,  adopted,  approved,  given,  done,  and 
had  in  conformity  with  the  provisions  of  said  chapter  S!)  of  the  acts  of  the 
thirteenth  legislative  assembly  of  the  state  of  Montana,  and  the  laws  of 
the  state  of  Montana  relating  thereto;  and  provided,  further,  that  the  as- 
sessment to  defray  the  cost  of  inakiuir  the  improvements  in  any  such  dis- 
trict was  or  shall  be  duly  and  regularly  passed,  adopted,. and  approved, 
and  notice  thereof  duly  and  regularly  given,  and  a  copy  of  the  resolution 
lowing  anv  such  assessment,  cert i Tied  to  bv  the  ritv  or  town  cleric,  deliv- 
cred  to  the  city  or  town  treasurer  <>l    any  such   city  or  town,   within   two 
days  after  its  final  passage,  as  required  by  the  provisions  of  said  chapter 
SI>  of  the  ads  of  the  thirteenth   legislative  assembly  of  the  slate  of  Mon- 
tana; and   provided,   further,   that   the  stun    levied   and   assessed,   or   to   be 
levied  and  assessed,  against   tin1  property  of  any  such  district   did   not   or 
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shall  not  exceed  the  cost  and  expense  of  making  the  improvements  there- 
in; and  provided,  further,  that  the  improvements  made  or  to  be  made 
in  any  such  district  are  improvements  which  a  city  or  town  can  legally 
make  under  the  provisions  of  said  chapter  S!)  of  the  acts  of  the  thirteenth 
legislative  assembly  of  the  stale  of  Montana;  and  provided,  further,  that 
nothing  herein  contained  shall  he  deemed  to  affect  or  disturb  rights  ac- 
quired under  any  judicial  decision  made  in  any  cause  involving  the  pro- 
cedure of  any  special  improvement  district  created  or  attempted  to  be 
created  under  the  provisions  of  chapter  SO  of  t lie  acts  of  the  thirteenth 
legislative  assembly  of  the  state  of  Montana. 


History:  En.  Sec.  9.  Cli.  142,  L.  1915; 
re-en.  Sec.  5253,  P..  C.  M.  1921. 

NOTE.— Clin]. ter  89  of  thc%  nets  of  the 
thirteenth  legislative  assembly,  referred  to 
in  this  section,  is  compiled  as  sections 
11-2201,  11-2202,  11-2201  to  11-2214,  11- 
2210,  11-2222  to  11-2233,  11-2238  to  11- 
2243. 

Construction  of  Section 

Defects  in  the  proceedings  necessary  to 
confer  jurisdiction  upon  the  city  council 
to  create  a  special  improvement  district, 
such  as  in  the  passage  of  a  resolution  of 


intention,  giving  notice  of  its  passage, 
etc.,  are  not  cured  l>y  the  provisions  of 
this  section.  Cooper  v.  Citv  of  Do/email, 
51  M  277,  2S5,  109  P  801. 

References 

Hiiizemnn  v.  City  of  Deer  Lodge,  58  M 
309,  374,  ISC  P395. 

Collateral  References 
Municipal  C'nrpnrntioiisOala  (1). 
C2    C.J.S.    Municipal    Corporations    §410 
O). 


11-2245.  (52f»9)  Special  improvement  districts  for  lighting  streets — 
apportionment  of  cost.  The  city  or  town  council  of  any  city  or  town  is 
authorized  to  create  special  improvement  districts  embracing  any  street 
or  streets  .or  public  highway  therein,  or  portions  thereof,  and  property 
adjacent,  thereto,  or  property  which  may  be  declared  by  said  council  to  be 
benefited  by  the  improvement,  to  be  made,  for  the  purpose  of  lighting  such 
street  or  streets  or  public  highway,  and  lo  require  not  more  than  Ihree- 
fourths  (•','.'()  and  not  less  than  one-fourth  (J/|)  of  the  cost  of  installing 
and  maintaining  such  lighting  system  to  be  paid  by  the  owners  of  the 
property  embraced  within  the  boundaries  of  such  districts,  and  to  assess 
and  collect  such  portion  of  such  cost  by  special  assessment  against  said 
property. 


History:  En.  Sec.  1,  Cli.  143;  L.  1915; 
re-en.  Sec.  5259.  R.  C.  M.  1921;  a  nut.  Sec.  1, 
Ch.  113,  E.  1927. 

NOTE.— Chapter  9S,  Laws  of  1911,  an 
act  regulating  the  creation  of  lighting  dis- 
tricts, was  repealed  hy  chapter  1  13,  Daws 
of  1915,  which  is  here  given. 

Electric  Lighting  System 

An  improvement  district  may  he  created 
for  the  purpose  of  maintaining  a  system 
owned  by  a  corporation  o«  individual  and 
the  furnishing  el'  electrical  current  there- 
for. Marehi  v.  I'.racklnan,  130  M  22S,  U99 
1'  2d  701,  7i!l.  (Concurring  and  dissent- 
ing opinion,  130  M  22S.  290  l*  2«1  701,  7<I7.1 

A  special  Improvement  district  created 
Under  this  section  for  the  purpose  of  light- 
ing the  streets  included  within  its  bounda- 
ries may  not  lie  utilized  to  require  the  pay- 


ment of  maintenance  costs,  which  in  truth 
and  in  fact  are  not  the  cost  of  mainte- 
nance at  all,  hut  are  rather  designed  to 
reimburse  the  power  company  for  its  own 
costs  incurred  in  installing  its  own  light- 
in-  system.  .Marehi  v.  Mraekinau,  130  M 
2'.'s,  299  I'  2d  7«l,  "M.  (Dissenting  opin- 
ion, ISO  M  22S.  299  V  2d  70 'l,  707.) 

References 

Helena  Light  &  lty.  Co.  v.  Citv  of  Hel- 
ena, 17  M  is,  31,  l.in  J'  tir,:  School  Dis- 
trict No.  1  v.  Citv  of  Helena,  S7  M  300,  3(is, 
2S7  I'  l«',|. 

Collateral  References 

Municipal  Corpora t  ionsC=>272,  -l."ii  (I). 

('..:  C..I.S.  Municipal  Corporations  $!;  |Ofi2, 
1359  el  m-.|. 

IS  Am.  Juri  010,  Special  or  Local  As- 
sessments, jjsj  ,\7-70. 
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Power    to    impose    cost    of    maintenance  or    nesli^eiice    in    construction,    operation, 

or  operation  of  street   licit  tint;  system  on  or  maintenance  of  its  electric  strc-ct-liplit- 

local   improvement    district.    CO    ALU    27:2.  jug    equipment,    apparatus,    and    the    like. 

Liability    of    municipal    corporation    for  19  ALU  2d  344. 
injury  or  death  occurring  from  defects  in, 

11-224G.  (52G0)  Apportionment  of  costs — .assessments.  The  portion 
of  the  entire  cost  of  erecting  and  maintaining  the  posts,  wires,  pipes,  con- 
duits, lamps  and  other  suitable  or  necessary  appliances  for  the  purpose  of 
lighting  said  streets  or  public  highways  and  of  the  annual  cost  of  supply- 
ing clectrieal  current  for  and  maintaining  the  lights  thereon  in  such  dis- 
tricts, not  less  than  one-fourth  (]/<)  nor  more  than  three-fourths,  (%)  as 
shall  be  determined  by  the  city  or  town  council,  shall  be  borne  by  the 
property  embraced  within  said  district,  and  the  city  or  town  council  for 
the  purpose  of  making  the  assessment  shall  adopt  one  of  the  two  (2)  fol- 
lowing methods: 

(a)  The  city  council  shall  assess  the  entire  cost  of  such  improvement 
against  the  entire  district,  each  lot  or  parcel  of  land  within  such  district 
to  be  assessed  for  that  part  of  the  whole  cost  which  its  area  bears  to  the 
area  of  the  entire  district,  exclusive  of  streets,  avenues,  alleys  and  public 
places;  provided,  however,  that  the  city  council,  in  its  discretion,  shall 
have  the  power  to  pay  the  whole  or  any  part  of  the  cost  of  any  street, 
avenue  or  alley  intersection  out  of  any  funds  in  its  hands,  available  for 
that  purpose,  or  to  include  the  whole  or  any  part  of  such  costs  within  the 
amount  of  the  assessment  to  be  paid  by  the  property  in  the  district.  In  or- 
der to  apportion  the  cost  of  any  of  the  improvements  herein  provided  for 
between  the  corner  lot  and  the  inside  lots  of  any  block,  the  council  may, 
in  the  resolution  creating  any  district,  provide  that  whenever  any  of  the 
improvements  herein  provided  for  shall  he  along  any  side  street,  or  bor- 
dering or  abutting  upon  the  side  of  any  corner  lot  of  any  block,  that  the 
amount  of  the  assessment  against  the  property  in  such  district,  to  defray 
the  cost  of  such  improvements,  shall  be  so  assessed  that  each  square  foot 
of  the  land,  embraced  within  any  such  corner  lot,  shall  bear  double  the 
amount  of  the  cost  of  such  improvement  that  a  square  foot  of  any  inside 
lot  shall  bear. 

(b)  The  city  council  shall  assess  the  cost  of  such  improvements 
against  the  entire  district,  each  lot  or  parcel  of  land  within  such  district 
bordering  or  abutting  upon  the  street  or  streets  whereon  or  wherein  the 
improvement  has  been  made,  in  proportion  to  the  lineal  feet  abutting  or 
bordering  the  same;  provided,  however,  that  the  city  council,  in  its  dis- 
cretion, shall  have  the  power  to  pay  the  whole  or  any  part  of  the  cost  of 
any  street,  avenue  or  alley  intersection,  out  of  any  funds  in  its  hands, 
available  for  that  purpose,  or  to  include  the  whole  or  "any  part  of  such 
costs  within  the  amount  of  the  assessment  to  be  paid  by  the  property  in 
the  districts. 

Ilistory:     En.  Sec.  2,  Cli.  143,  L.  1015;  Collateral  References 

re-cn.  Sec.  G2G0,  P..  C.  M.  1021;  amd.  Sec.  Municipal    Corpor.itioiisOJGS,  4G9    (1). 

2,  Ch.  113,  L.  1027.  (j;t  (J.J.S.  Municipal  Corporations  §§  1420-, 

References  H-7  rt  MC'"- 

NiWiuol  l>i>lriet  No,   1    v.  City  of  Helena. 

S7  M  ::imi,  ::<>*,  l's7  p  Nil. 
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11-2247.  (52(51)  Resolution  of  intention— notice — protest — hearings — 
installation  of  system.  (1)  Before  creating  any  special  improvement 
lighting  district  in  any  such  city  or  town,  for  the  purpose  of  lighting  any 
street  or  streets  or  public  highway,  or  sertion  theivof,  in  accordance  with 
the  provisions  of  this  act,  the  city  council  shall  pass  a  resolution  of  inten- 
tion so  to  do.  which  resolution  shall  designate  the  number  of  such  district, 
describe  the  boundaries  thereof,  and  state  therein  the  general  character  of 
the  improvement  or  improvements  to  be  made  and  an  approximate  esti- 
mate of  the  cost  thereof;  also  an  approximate  estimate  of  the  cost  of 
maintaining  such  lights  and  supplying  electrical  current  therefor  for  the 
first  (1st)  year,  and  the  proportion  of  such  cost  to  be  assessed  against 
the  property  embraced  within  the  district. 

(2)  Upon  having  passed  such  resolution,  the  council  must  give  notice 
of  the  passage  of  such  resolution  of  intention,  which  notice  of  the  passage 
of  such  resolution  must  be  published  for  five  (5)  days  in  a  daily  news- 
paper or  in  some  one  issue  of  a  weekly  newspaper  in  the  city  or  town,  or  in 
case  no  newspaper  be  published-  in  such  city  or  town,  then  by  posting  for 
five  (a)  days  in  three  (3)  public  places  in  the  city  or  towu,  and  a  copy  of 
such  notice  shall  be  mailed  to  every  person,  firm  or  corporation  having 
property  within  the  proposed  district,  at  his  last  known  address,  upon  the 
same  day  such  notice  is  first  published  or  posted.  Such  notice  must  de- 
scribe the  general  character  of  the  improvement  so  proposed  to  be  made 
and  stale  the  estimated  cost  thereof;  also  the  estimated  cost  of  maintain- 
ing the  lights  and  supplying  the  electrical  current  therefor  within  such 
district  for  the  first  (1st)  year,  and  designate  the  time  when  and  the  place 
where  the  council  will  hear  and  pass  upon  all  protests  that  may  be  made 
against  the  making  of  such  improvement  or  the  creation  of  such  district, 
and  such  notice  shall  refer  to  the  resolution  on  file  in  the  office  of  the 
city  clerk  for  a  description  of  the  boundaries. 

(3)  At  any  time  within  fifteen  (15)  days  after  the  date  of  the  first 
publication  of  the  notice  of  passage  of  the  resolution  of  intention,  any  own- 
er of  property  liable  to  be  assessed  for  said  work  may  make  written  pro- 
test against  the  proposed  work  or  against  the  extent  or  creation  of  the 
district  to  be  assessed  or  both.  Such  notice  must  be  in  writing  and  be  de- 
livered to  the  said  clerk  of  the  city  council,  who  shall  endorse  thereon  the 
date  of  its  receipt  by  him. 

(4)  At  the  next  regular  meeting  of  the  city  council,  after  the  expira- 
tion of  the  time  within  which  said  protests  may  be  so  made,  the  city  council 
shall  proceed  to  hear  and  pass  upon  all  protests  so  made,  and  its  decision 
shall  be  final  and  conclusive;  provided,  however,  that  when  the  protest  is 
agaiust  the  proposed  work  and  the  cost  thereof  is  to  be  assessed  upon 
property  embraced  within  the  boundaries  of  the  district,  and  if  the  city 
council  finds  that  such  protest  is  made  by  the  owners  of  a  majority  of 
the  property  embraced  within  the  district  to  be  assessed  for  the  proposed 
work,  no  further  proceedings  shall  be  taken  for  a  period  of  six  (G) 
months  from  the  date  when  said  protest  was  received  by  the  said  city 
clerk  of  said  city  council. 

(5)  In  determining  whether  or  not.  sufficient  prolest  has  been  filed  in  a 
proposed  district  to  prevent,  further  proceedings  therein,  property  owned 
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by  u  county,  city  or  town  snail  be  considered  tlic  same  as  oilier  property 
in  tlic  district.  The  city  council  may  adjourn  said  bearing;  from  time  to 
time. 

(C)  When  no  protests  have  been  delivered  to  the  clerk  of  the  city 
council  within  fifteen  (13)  days  after  the  date  of  the  first  publication  of 
the  notice  of  the  passage  of  the  resolution  of  intention,  or  when  a  protest 
shall  have  been  found  by  the  city  council  to  be  insufficient  or  shall  have 
been  overruled,  or  when  a  protest  against  the  extent  of  the  proposed  dis- 
trict shall  have  been  heard  and  denied,  immediately  thereupon  the  city 
council  shall  be  deemed  to  have  acquired  jurisdiction  to  order  the  pro- 
posed improvements;  but  before  ordering  any  of  said  proposed  improve- 
ments, the  city  council  shall  pass  a  resolution  creating  the  special  im- 
provement lighting' district  in  accordance  with  the  resolution  of  intention 
theretofore  introduced  and  passed  by  the  city  council. 

(7)  The  city  or  town  council  may  cause  the  posts,  wires,  pipes,  con- 
duits, lamps  or  other  suitable  and  necessary  appliances,  for  the  purpose  of 
lighting  said  streets,  to  be  procured  and  erected  by  contract  or  by  the 
street  commissioner,  or  by  any  other  official  of  the  city  or  town,  in  such 
way  and  manner  as  the  council  shall  provide,  and  after  such  lighting  sys- 
tem has  been  installed,  may,  by  contract,  in  such  way  and  manner  as 
the  council  shall  elect,  cause  the  lights  to  be  maintained  thereon  and  elec- 
trical current  furnished  therefor;  provided  that  the  posts  in  any  such  dis- 
trict shall  be  of  uniform  size  and  character  and  shall  he  distributed  uni- 
formly upon  the  street  or  streets  or  public  highways,  or  section  thereof, 
to  be  lighted  in  any  such  district. 

History:     En.  Ere.  3,  Cli.  143,  L.  1915;  Collateral  references 

rc-cn.  Sec.  KOI,  R.  C.  M.  1021;  amd.  Sec.  Municipal  Corporal ionsC=>293  (1)  et  srq. 

3.  Cli.  113,  L.  1027.  53  <;j.s.  Municipal  Corporation*  §  lO'.M 

References  et  SC<1- 

School  l>istric.t  No.  1  v.  Citv  of  Helena, 
87  M  300,  ;|ik,  L'S7  I»  1C4;  M.-trchi  v.  Uraclf- 
inan,  ISO  M  L'1'8,  ^!>!>  1'  2d  701,  703. 

11-2248.  (5202)  Objections  to  irregular  proceedings.  At  any  time 
within  sixty  days  from  the  date  of  the  award  of  any  contract  by  a  city  or 
town  council  under  the  provisions  of  this  act,  or  at  any  time  within  sixty 
days  from  the  date,  the  city  or  town  council  requires  or  instructs  the 
street  commissioner,  or  any  other  official  of  the  city  or  town,  to  cause  the 
posts,  wires,  pipes,  conduits,  lamps,  or  other  suitable  and  necessary  appli- 
ances for  the  purpose  of  lighting  said  streets  of  said  city  or  towns,  to  be 
procured  and  erected,  any  owner  or  other  person  having  any  interest  in 
any  lot  or  land  liable  to  assessment,  who  claims  that  any  of  the  previous 
acts  or  proceedings  relating'  to  said  improvements  an:  irregular,  defective, 
erroneous  or  faulty,  or  Ihat  his  property  will  be  damaged  by  the  making  of 
any  improvements  in  the  manner  contemplated,  may  file  with  the  city 
clerk,  wllTi  shall  deliver  the  same  to  the  city  or  town  council,  a  written  no- 
lice  specifying  in  what  respect  said  ads  or  proceedings  are  irregular,  de- 
fective, erroneous,  or  faulty,  or  in  what  manner  and  to  what  extent  his 
property  will  be  damaged  >y  the  making  of  said  improvements,  All  objec- 
tions to  any  act.  or  proceeding,  or  in  relation  to  the  making  of  said  im- 
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provcmcnls  uot  made  in  writing  mid  in  tin*  manner  at  the  lime  aforesaid, 
and  all  claims  for  damage  therefor,  shall  he  waived  by  such  property 
owners:  provided,  the  notice  of  the  passage  of  the  resolution  of  intention 
has  been  actually  published,  and  the  notices  of  improvements  posted  as 
provided  in  this  act. 

History:    En.    Sec.    3(a),    Ch.    243,    L.  Collateral  References 

1921;  rc-c.n.  Sec.  52G2,  R.  C.  M.  1021.  Municipal    Corpora  tionsC=310,   318,    4SS 

(1). 
03  C..T.S.  Municipal  Corporations  §§  1130, 

11-2249.  (52C3)  Bonds  and  warrants — interest — redemption.  All  cost 
and  expenses  incurred  in  the  construction  of  the  improvement  specified 
in  this  act  shall  be  paid  for  by  special  improvement  lighting  district  bonds 
or  warrants,  in  such  form  as  may  be  prescribed  by  ordinance  drawn 
agaiust  a  fund  to  be  known  as  "Special   Improvement  Lighting  District 

No.  Fund."  Said  warrants  or  bonds  shall  be  in  the  denomination 

of  one  hundred  dollars  (^100)  or  fractions  or  multiples  thereof;  and  may 
be  issued  in  installments.  Such  warrants  or  bonds  shall  be  redeemed  by 
the  treasurer  when  there  is  money  in  the  fund  against  which  said  warrants 
or  bonds  are  issued  available  tlierefor,  and  may  extend  over  a  period  not 
to  exceed  eight  (S)  years,  and  shall  bear  interest  from  the  date  of  regis- 
tration thereof,  until  called  for  redemption  or  paid  in  full,  interest  to 
be  payable  annually  on  the  first  day  of  January  of  each  year  as  expressed 
by  the  interest  coupon  attached  thereto,  which  may  bear  the  engraved 
facsimile  signature  of  the  mayor  and  city  clerk.  Ti'e  requirements  of  this  1973  SUPF 
section  shall  apply  to  all  special  improvement  lighting  districts,  including 
those  now  in  the  process  of  formation  or  to  be  formed  hereafter. 

History:    En.   Sec.    1.   Ch.   143,   L.   1915;  Amendments 

ro-en.  Sec.  52G3,  R.  C.  M.  1921;  amd.  Sec.  T,,c  ]im  amendment  deleted  "at  a  rate 

1.  Cli.  55,  L.  1917;   amd.  Sec.  18,  Ch.  234,       llot     CXCP0,|illff    a\*     per     rent     (fir/r)     per 

T.      1071  " *  .  V  ..     /        '  . 


L.  1971 


annum"  after  "shall  bear  interest"  in  the 
third  sentei.ee;  and  made  minor  changes 
in  style. 


11-2250.  (52C4)  Preparatory  expense— accounts  by  engineer.  The 
cost  and  expense  connected  with  and  incidental  to  the  formation  of  any 
such  district,  including  the  cost  of  .preparation  of  plans,  specifications, 
maps,  plats,  engineering,  superintendence,  and  inspection,  including  the 
compensation  of  the  city  engineer  for  work  done  by  him,  and  the  cost  of 
printing  and  advertising  as  provided  in  this  act,  and  the  preparation  of 
assessment  rolls,  shall  be  considered  a  part  of  the  cost  and  expenses  of 
making  the  improvements  witfiin  such  special  improvement  district ;  and 
it  shall  be  the  duty  of  the  city  engineer  to  keep  an  account  of  all  costs 
and  expenses  incurred  in  his  office  in  connection  with  exevy  special  im- 
provement district, imd  certify  the  same  to  the  city  clerk,  whose  duty  it 
shall  l.c  to  prepare  all  necessary  schedules  and  resolutions  levying  taxes 
jmd  assessments  in  surli  special  improvement  (list rids. 
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History:     En.  Sec.  5,  Ch.  143,  L.  1915;  Collateral  References 

re-cn.  Sec.  52G4,  R.  C.  M.  1021.  Municipal  Corporal ionsC=>400. 

(J3  C.J.S.  Municipal  Corporations   §  1411 
ct  scq. 

11-2251.  (~)2C)~))  Assessing  cost  of  system — resolution  —  hearings  — 
funds.  It  shall  be  the  duty  of  tlie  city  or  town  council  to  ascertain  the 
cost  of  installing  sucli  lighting  system,  and  on  or  before  the  first  Holiday 
in  October  pass  and  finally  adopt  a  resolution  levying  and  assessing  all  of 
the  property  embraced  within  said  district  with  not  less  than  one-fourth 
(]y4)  nor  more  than  three-fourths  (%)  of  the  entire  cost  of  installing  the 
same;  eaeli  lot  or  parcel  of  land  in  said  district  to  be  assessed  in  accord- 
ance with  the  method  adopted  by  the  city  council  as  provided  in  section 
11-22JG  hereof.  Any  such  resolution  shall  contain  a  list  in  which  shall  be 
described  each  lot  or  parcel  of  land,  and  cither  the  total  number  of 
square  feet  of  property  contained  therein  or  the  total  number  of  linear 
feet  abutting  the  improvements  as  may  be  required  to  determine  the  total 
assessment  in  the  district,  and  the  amount  levied  against  each  lot  or  parcel 
of  land  set  opposite.  Such  resolution,  signed  by  the  mayor  and  city  clerk, 
shall  be  kept  on  file  in  the  oflicc  of  the  city  clerk,  and  a  notice  signed  by 
the  city  clerk,  stating  that  the  resolution  levying  the  assessment  to  defray 
the  portion  of  the  cost  of  installing  and  maintaining  said  lights  and  sup- 
plying electrical  current  therefor  for  the  first  (1st)  year,  as  determined 
by  the  city  or  town  council,  is  on  fde  in  his  office  subject  to  inspection  for  a 
period  of  five  (5)  days,  shall  be  published  at  least  once  in  a  newspaper  pub- 
lished in  the  city.  Such  notice  shall  state  the  time  and  place  at  which 
objections  to  the  final  adoption  of  such  resolution  shall  be  heard  by  the 
city  or  town  council,  and  the  time  for  such  hearing  shall  not  be  less  than 
five  (5)  days  after  the  publication  of  such  notice.  At  the  time  so  fixed  the 
council  shall  meet  and  hear  all  such  objections  and  for  the  purpose  may 
adjourn  from  day  to  day,  and  may  modify  such  resolution  in  whole  or  in 
part.  A  copy  of  such  resolution  as  finally  adopted,  certified  by  the  city 
clerk,  must  be  delivered  within  two  (2)  days  after  its  passage  to  the 
city  treasurer.  All  moneys  derived  from  the  collection  of  such  assess- 
ments  shall    constitute    a   fund    to    be    known    as    "Special    Improvement 

Lighting  District  No Fund." 

History:     En.  Sec.  G,  Ch.  143,  L.  1915;  Collateral  References 

rc-cn.  Sec.  .r.2<;.r.,  R.  C.  M.  1921;  amd.  Sec.  Municipal  Corpor:ttinnsC=»449  (1-4),  1".. 

4,  Ch.  113,  L.  1927;  nmd.  Sec.  1,  Ch.  2G,  L.  ,;«  a.l.S.Miti.icipal  Corporations  §$  1391, 

1929.  -  1399. 

References  Power    to    impose    cost    of    maintenance 

School  District  No.  1  v.  City  of  Helena,  or  operation   of  street  lighting  system   un 

S7  M  300,  SI'S,  287  1*  104;  Marclii  v.  Brack-  local    improvement   district.   GO   ALU    272. 

man,  130  M  22S,  299  I*  2,1  701,  7HC. 

11-2252.  (52CC)  Maintenance  of  system — assessment  of  costs.  (1)  The 
lights  in  each  district  shall  be  maintained  by  contract  for  such  period 
of  time  ami  in  siieh  way  or  manner  as  the  city  or  town  council  shall  elect; 
provided,  however,  that  the  city  or  town  council  shall  not  let  a  conlraet  for 
a  period  to  exceed  three  (:>)  years,  h  shall  be  the  duly  oT  the  city  or  town 
council  to  estimate,  as  nearly  as  practicable,  the  cost  of  maintaining  such 
lights  and  furnishing  eleetrieal  current  therefor  each  year,  anil  I  he  portion 
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thereof  to  bo  assessed  against  the  property  embraced  within  the  district, 
and  before  the  first  Monday  in  October  pass  and  finally  adopt  a  resolution 
levying  and  assessing  said  property  within  said  district  with  an  amount 
equal  to  the  proportion  of  the  cost  of  such  maintenance  and  electrical  cur- 
rent so  determined  to  be  especially  assessed  against  said  property,  and 
may  further,  until  full  liquidation  is  realized,  include  therein  an  amount 
not  to  exceed  twenty  per  centum  (20%)  of  any  floating  indebtedness, 
consisting  of  valid  outstanding  warrants  drawn  and  issued  against  the 
maintenance  funds  of  the  several  districts,  existing  at  the  close  of  business 
on  the  30th  day  of  June,  1043,  together  with  not  to  exceed  such  per  cen- 
tum of  the  current  interest  thereon  from  such  last  mentioned  date,  which 
moneys  derived  from  such  portion  of  such  levy  and  assessment  for  such 
additional  amount,  if  included  in  such  levy  and  assessment,  may  only  be 
expended  towards  liquidating  such  floating  indebtedness,  together  with 
the  interest  thereon,  and  not  "otherwise. 

(2)  Said  resolution  levying  and  assessing  said  portion  of  the  cost  of 
maintenance,  and  for  furnishing  electrical  current  therefor,  including  such 
additional  amount,  if  any,  towards  liquidation  of  such  floating  indebted- 
ness, shall  be  prepared  and  certified  to  in  the  same  manner  as  the  resolution 
provided  for  in  the  preceding  section,  and  the  same  notice  and  hearing 
shall  be  given  thereon,  and  shall  be  adopted  and  certified,  and  the  assess- 
ment collected,  in  the  same  manner,  as  nearly  as  may  be,  in  the  case  of 
the  resolution  provided  for  in  the  preceding  section.  All  moneys  derived 
from  the  collection  of  the  assessment  provided  for  in  such  resolution  shall 
he  paid  into  a  fund  known  as  "Special  Improvement  Lighting  District 
No Maintenance  Fund''  and  the  number  of  which  shall  cor- 
respond with  the  number  of  the  lighting  district,  for  the  maintenance  of 
and  the  supplying  of  current  and  the  raising  of  such  liquidating  amount, 
if  any,  for  which  the  tax  is  levied,  and  such  fund  shall  be  used  to  defray 
the  expense  of  maintaining  and  furnishing  electrical  current  for  the  lights 
in  said  district,  and,  if  such  additional  amount  be  included  therein,  towards 
the  liquidation  of  such  floating  indebtedness,  together  with  the  interest 
thereon,  as  aforesaid,  and  for  no  oilier  purpose;  provided,  however,  that 
the  city  or  town  council  shall  have  the.  power  not  more  than  once  in  a 
year  to  change  by  resolution-  the  boundaries  and  number  of  any  mainte- 
nance district  but  such  change  of  boundaries  shall  not  affect  indebted- 
ness existing  at  the  time  of  such  change. 

(3)  Any  special  assessment  levied  and  made  for  any  purpose  afore- 
said, together  with  all  costs  and  penalties,  shall  constitute  a  lien  upon  and 
against  fhe  property  tipi>ii  which  assessment,  is  made  and  levied,  from  and 
after  the  dale  of  the  final  passage  and  adoption  of  the  resolution  levying 
the  same,  which  lien  can  only  be  extinguished  by  payment  of  such  assess- 
ment, with  all  penalties,  costs  and  interest,  or  otherwise  as  provided  by 
law. 

History:     T.n.  Sec.  7.  Ch.  M.I,  L.  1015;  References 

re-en.  Sec.  52Gfl,  R.  C.  M.  1021;  sund.  Sec.  M.nl.i  v.  I'.rarkinan,  130  M  22S,  200  V 

1.  Ch.  17.  I,.  WJ3;  aiwl.  Sec.  7.  Ch.  113,  L.  -.,|  ;(.|    71;-, 
1027;  amd.  Sec.  1.  Cli.  1G_\  L.  1013, 
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Collateral  References  63  C.J.S.  Municipal  Corporations  §§  1359 

Municipal  CorporationsC=449   (1-3),  450      ct  sc<!-.  13!>1.  15Gt  ^  s',fl-;   04   C.J.is.  Mu- 
(1),  519  (1),  837.  nicipnl  Corporations  §  1SS4. 

11-2253.  (52C7)  Effect  of  mistake  as  to  ownership  of  property. 
When,  uiuler  any  of  the  provisions  of  this  act,  special  taxes  and  assess- 
ments are  assessed  against  any  lot  or  parcel  of  land  as  the  property  of  a 
particular  person,  no  misnomer  of  the  owner  or  supposed  owner,  or  other 
mistake  relating  to  the  ownership  thereof,  shall  affect  such  assessment,  or 
render  it  void  or  voidable. 

History:     En.  Sec.  8,  Ch.  143,  L.  1915; 
rc-en.  Sec.  5207,  R.  C.  M.  1921. 

11-2254.  (5268)  Remedies  for  correction  of  errors.  All  remedies, 
provisions,  and  means  provided  by  existing  laws  or  by  the  ordinances  of 
any  city  availing  itself  of  the  provisions  of  this  act  for  the  correction  of 
errors  or  omissions  in  the  adoption  of  any  resolution  or  proceeding,  or  in 
the  levy  of  any  assessment,  or  for  the  collection  thereof,  or  for  the  en- 
forcement of  any  such  levy  by  sale  of  the  property  against  which  any 
assessment  shall  be  made,  or  for  the  redemption  of  such  property  from 
such  sale,  or  otherwise  applicable  to  the  administration  of  this  act,  shall 
be  available  in  the  administration  hereof,  the  same  to  all  intents  and  pur- 
poses as  would  be  the  case  where  sucli  remedies,  provisions,  and  means 
made  a  part  hereof. 

History:     En.  Sec.  9,  Ch.  143,  L.  1915;  Collateral  References 

rc-cn.  Sec.  52C3,  R.  C.  M.  1921.  Municipal  Corporations'^  190. 

C3  C.J.S.  Municipal  Corporations  §§  1459, 
1478. 

11-2255.  (5209)  Procedure  for  discontinuance  of  system.  If  at  any 
time  after  the  creation  of  any  special  improvement  lighting  district  a  pe- 
tition shall  be  presented  to  the  city  or  town  council,  signed  by  the  owners 
or  agents  of  more  than  three-fourths  (:}\)  of  the  total  amount  of  property 
embraced  within  the  district,  asking  that  the  maintenance  and  operation 
of  such  special  lighting  system  and  the  furnishing  of  electrical  current 
therefor,  in  such  district,  be  discontinued,  the  city  or  town  council  shall 
thereupon,  by  resolution,  provide  for  discontinuing  the  maintenance  and 
operation  of  the  lighting  system;  provided,  however,  that  if  the  city  or 
town  council  shall  have,  prior  to  the  presentation  of  such  petition,  entered 
into  any  contract  for  the  maintenance  and  operation  of  such  lighting  sys- 
tem, such  maintenance  and  operation  shall  not  be  discontinued  until  after 
the  expiration  of  the  contract. 

History:     En.  Sec.  10,  Ch.  143,  L.  1915;  Collateral  References 

re-en.  Sec.  52G9,  R.  C.  M.  1921;  amd.  Sec.  KlcctiicityC=>l  1. 

6,  Ch.  143,  L.  1927.  29  C.J.S.  Klectricity  §§24-28,  29-37. 

ll-225Gi  (5270)  Repealing  and  saving  clauses.  All  acts  and  parts  of 
nets  in  conflict  herewith  are  hereby  repealed;  provided,  however,  that 
each  and  every  special  improvement,  lighting  district  created,  or  attempted 
to  have  been  created,  and  eaeli  and  every  bond  and  warrant,  issued,  and 
each   and   every   assessment  made  and    heretofore   created    under   and   bv 


SPECIAL   IMPROVEMENT  DISTRICTS  11-2260 

virtue  of  any  of  the  acts  of  1911  and  1913,  shall  not  be  invalidated,  but 

the  same  are  hereby  validated,  legalized,  and  approved. 

History:     En.  Sec.  11,  Ch.  113,  L.  1015; 
re-cn.  Sec.  0270,  R.  C.  M.  1021. 

11-2257.  (5271)  Property  of  United  States  not  liable  for  costs. 
Whenever  any  lot,  piece  or  parcel  of  land  belonging  to  the  United  States, 
or  mandatory  of  the  government,  shall  be  included  within  the  boundaries 
of  the  proposed  special  improvement  lighting  district  declared  by  the 
city  or  town  council  in  its  resolution  of  intention  to  be  the  district  to  be 
assessed  to  pay  the  costs  and  expenses  thereof,  said  council  shall,  in  the 
resolution  of  intention,  declare  that  said  lots,  pieces  or  parcels  of  land, 
or  any  of  them,  sball  be  omitted  from  the  assessment  thereafter  to  be 
made  to  cover  the  costs  and  expenses  of  said  work  or  improvement  and 
the  cost  of  said  work  or  improvement  which  would  have  been  assessed 
against  said  lots  sliall  be  paid  by  the  city  from  its  general  fund. 

History:     En.  Sec.  12,  Ch.  143,  L.  1015;  Collateral  References 

re-cn.  Sec.  5271.  R.  C.  M.  1021;  amd.  Sec.  Municipal  Corporations0426. 

6,  Ch.  143,  L.  1027.  03  C.J.S.  Municipal  Corporations  §  1332. 

References 

School  District  Xo.  1  v.  City  of  Helena, 
87  M  300,  308,  2S7  P  1G4. 

11-2258.  (5271.1)  Improvements  within  sprinkling  districts.  Cities 
and  towns  are  hereby  authorized  and  empowered  to  prepare  and  improve 
streets,  avenues  and  alleys,  within  the  sprinkling  districts,  so  that  the 
sprinkling  and  applying  of  water,  oil,  and  salt  or  any  other  dust  pallia- 
tive or  preventive  will  be  of  a  durable  and  continuing  benclit  and  the  city 
or  town  council  shall  provide,  by  ordinance,  a  method,  or  methods,  of 
doing  said  work  and  improvement. 
History:     En.  Sec.  1,  Ch.  12,  Ex.  L.  1033.  Collateral  References 

Municipal  Corpora tii>n.sC=>2li0  (2). 
03     C..I.S.     M  u  ii  i  c  i  p  a  1     Corporations 
§§  1012-1041. 

11-2259.  (5271.2)  Power  to  borrow  money  from  United  States— re- 
payment. Cities  and  towns  arc  authorized  to  enter  into  suitable  agree- 
ments with  the  United  States  of  America  for  loans  of  money  and  for  re- 
ceiving financial  assistance  to  do  the  work  and  improvements  contem- 
plated by  section  11-2-5$,  and  to  provide  for  the  repayment  thereof  by 
yearly  payments  from  funds  derived  from  such  sprinkling  districts  cre- 
ated under  section  11-225S,  apportioned  over  a  period  of  time  not  exceed- 
ing twenty  (20)  years. 
History:     En.  Sec.  2,  Ch.  12,  Ex.  L.  1033.  Collateral  References 

Municipal  ('orporatioiisC=>8G!>. 

M  C.T.N.  Municipal  Corporations  §  1800. 

11-22G0.     (5271.3)     Maintenance   of   improvements.     Cities   and    towns 
are  authorized  In  maintain  the  work  and   improvements  made  under  sec- 
tion 11-225S. 
HiStory:     En.  Sec.  3,  Ch.  12,  Ex.  L.  1033.  Collateral  References 

Municipal  <'uipur:il  iunsC=>2<;!»  (1). 

•53  C.I.S.   Municipal  ('.opt. rations  §1013. 
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11-2261.  (5271.4)  Power  to  assess  costs  against  property.  Cities  and 
towns  arc  authorized  to  assess  the  cost  of  such  work,  improvements  and 
maintenance  against  the  property  in  such  sprinkling  districts  in  the  man- 
ner and  as  provided  in  section  11-2207,  to  meet  the  payments  required  to 
be  made  each  year. 

Collateral  References 
Municipal  CorporationsC=>413  (1). 
C3  C..1.S.  Municipal  Corporations  §  1304 
et  sc]. 


History:    En.  Sec.  4,  Ch.  12,  Ex.  L.  1033. 


I1-22G2.  (5271.5)  Notice  of  ordinance  —  publication  —  protests.  At 
least  fifteen  (15)  days  must  elapse  between  tlie  clay  on  which  said  pro- 
posed ordinance  is  introduced  and  the  day  on  which  final  action  thereon 
is  taken.  The  city  or  town  clerk  must  give  notice  of  the  introduction  of 
such- proposed  ordinance,  and  of  the  time  it  will  be  up  for  passage,  by  pub- 
lication three  (3)  times  in  a  daily  newspaper,  or  a  newspaper  printed 
and  published  every  day  except  Sunday,  or  in  a  weekly  newspaper  for 
two  (2)  successive  issues,  in  such  city  or  town,  or,  if  there  be  no  such 
newspaper,  then  by  posting  for  at  least  ten  (10)  days  in  three  (3)  public 
places  in  each  of  the  wards  of  said  city  or  town.  If  forty  per  cent  (40r/o) 
or  more  of  the  abutting  property  owners  protest  in  writing  to  said  city  or 
town  council  against  the  passage  of  said  proposed  ordinance,  then  no 
further  action  shall  he  taken  thereon  and  the  same  shall  lapse. 

History:     En.  Sec.  5,  Ch.  12,  Er.  L.  1933.  Collateral  References 

Municipal  Corpor.it  iunsC=>4 55. 

C3  C.J.S.  Municipal   Corporations  §  1399. 


11-22G3.  (5272)  Street  sprinkling.  "Whenever  the  council  of  any 
city  or  town  desires  to  sprinkle  all  or  any  part  of  the  streets  or  avenues 
of  its  city  or  town  with  water,  oil,  salt,  or  any  other  dust  palliative,  as 
provided  in  this  chapter,  it  shall  provide,  by  ordinance,  a  method  of  doing 
said  work,  and  of  paying  for  the  same  under  the  following  restriction  and 
regulations. 

soul.i,   135   M  94,  337  P  2.1   305;   Petersen 
v.   Citv   oC  Missoula,   135   M  90,  337  P  2d 

307. 


History:  En.  Sec.  24,  p.  218,  X.  1897; 
rc-cn.  Sec.  3390,  Rev.  C.  1907;  rc-cn.  Sec. 
5272,  R.  C.  M.  1921;  amd.  Sec.  1,  Cli.  97, 
L.  1927. 

Paving  rrojects 

AVIu-rc  t lie  work  represents  eitlicr  n  min- 
or or  major  ropavin^  or  resurfacing  pro- 
ject, it  cannot  l>e  linanceil  liy  special  im- 
provement iaxc<  for  tlie  creation  of  a 
sprinkling  district,  l>ut  fnust  l>o  financed 
under  section  11-2101.  Cyr  v.  City  of  Mis- 


References 

Rladler  v.  Citv  of  Helena,  40  M  12S, 
13.-,,  127  1*  4!5.|;  Oriftith  v.  City  of  Euttc, 
72  M  r,:>2,  23  1  P  S29. 

Collateral  References 

Municipal  CoiporationsOO"  I. 

01   C..I..S.  Municipal  Corporations  §1699. 


11-22G4.  •  (5273)  Street  sprinkling — creation  of  districts.  A  resolu- 
tion dividing  the  whole  or  any  part  of  Ihcir  city  or  town  into  sprinkling 
districts,  to  he  known  and  designated  by  number,  shall  be  passed;  said 
resolution  shall  plainly  define  the  boundaries  of  the  several  districts,  or 
enumerate  die  streets,  alleys,  and  public  places,  or  any  part  thereof,  con- 
stituting the  different  districts. 


SPECIAL  IMPROVEMENT  DISTRICTS  11-2267 

History:     En.  Sec.  25,  p.  218,  L.  1897;  Collateral  References 

re-cn.  Sec.  3301.  Rev.  C.  1007;  re-en.  Sec.  Municipal  CorporationsC=»450  (1). 

5273.  R.  C.  M.  1021.  C3  C-J.S.  Municipal  Corporations  §  1359. 

References 

Griffith  v.  Citv  of  Butte,  72  M  552,  5G2, 
23-J  V  M"J. 

11-2265.     (5274)     Street   sprinkling — change   of   district.     "When    once 

defined,  sprinkling  districts  shall  not  be  changed  during  the  same  calendar 

year,  but  may  be  changed  by  resolution  the  following  year,  or  any  year 

thereafter. 

History:     En.  Sec.  2C,  p  218,  L.  1807; 
re-cn.  Sec.  3302,  Rev.  C.  1007;  re-cn.  Sec. 

5274,  E.  C.  M.  1021. 

11-2266.  (5275)  Assessment  to  pay  for  work.  The  sprinkling  in  dis- 
tricts so  established  may  bo  done  by  contract,  or  by  forces  employed  by 
the  city  or  town,  or -by  both,  in  such  manner  as  the  council  may  elect,  and 
it  shall  be  the  duty  of  said  council  to  estimate,  as  near  as  practicable,  the 
cost  of  sprinkling  in  such  districts  so  established  for  the  season,  and  be- 
fore the  first  Monday  in  November  of  each  year  they  shall  pass  and  finally 
adopt  a  resolution  levying  and  assessing  all  the  property  within  I  lie  sev- 
eral districts  with  an  amount  equal  to  not  less  than  seventy-five  per  cent 
of  the  entire  cost  of  said  work,  exclusive  of  the  cost  of  sprinkling  parks 
and  public  places. 

History:     En.  See.  27,  p.  218,  L.  1897;  Collateral  References 

amd.  Sec.  3.  Cli.  123,  L.  1003;   re-cn.  Sec.  Municipal  Corporat  ionsC=»412. 

33?3,  Kcv.  C.  1007;  rc-cn.  Sec.  5275.  R.  C.  03  c.j.s.  Municipal  Corporations  §  1302. 

M.  1921.  *  '  * 

11-22G7.  (527(1)  Assessment  to  pay  for  work — method  of  assessment. 
The 'assessments  for  the  cost  and  expense  of  sprinkling  streets  sliall  be 
made  against  all  of  the  property  embraced  within  each  sprinkling  dis- 
trict by  one.  of  I  lie  three  following  methods: 

1.  Frontage  Hasis.  Each  lot  or  parcel  of  land  within  such  district,  abut- 
ting upon  some  street  upon  which  sprinkling  is  done,  shall  be  assessed 
for  that  part  of  the  whole  cost  which  its  street  frontage  bears  to  the 
street  frontage  of  the  entire  district. 

2.  Area  J>asis.  Each  lot  or  parcel  of  land  within  such  district  shall  be 
assessed  for  that  part  of  the  whole  cost  which  its  area  bears  to  the  area 
of  the  entire  district,  exclusive  of  streets,  avenues,  alleys  and  public  places. 

3.  Combination  of  Frontage  and  Area  J'.asis.  A  portion  of  the  total 
cost,  to  be  assessed  in  each  sprinkling  district,  may  be  assessed  against  the 
several  lots  or  parcels  of  land  within  the  district  by  Method  No.  1  on  a 
frontage  basis,  and  the  remainder  of  such  cost  by  Method  No.  2  on  an 
area  basis.  The  proportion  to  be  assessed  in  each  district  by  each  such 
method  shall  be  determined  and  fixed  by  the  city  or  town  council. 

History:     En.  Sec.   2S,  p.  2JR,  1>.  1897;  Collateral  References 

rc-cn.  Sec.  3301,  Rev.  C.  1907;  rc-cn.  Sec.  Municipal  Corpor.it  ioiisC=>.|(i8   -JCO  (1) 

5270.  R.  C.  M.  H'21;   amd.  See.  2,  Cli.  97,  li;t  ,...,.*.  Mmiuipal   Corporations  S  J  120 

E.1927.  etMM,.                                                         S 

.  Assessments    for    improvements    l»v    tlio 

front-foot  rule.  50  AM;  911. 


11-2268.  (5277)  Assessment  to  pay  for  work — method  of  levy  of 
assessment.  The  resolution  levying  the  assessment  to  defray  lhc  cost  of 
sprinkling  shall  contain  a  list  in  which  shall  bo  described  the  lot  or  parcel 
of  land  assessed,  witli  tlio  name  of  I  lie  owner  thereof,  if  known,  and  the 
amount  levied  thereon  set  opposite;  such  resolution  shall  be  kept  on  file 
in  the  office  of  the  city  clerk,  and  a  notice  signed  by  the  city  clerk,  stat- 
ing that  the  resolution  levying  special  assessment  to  defray  the  cost  of 
sprinkling  in  the  several  districts  is  on  file  in  his  office  and  subject  to  in- 
spection for  a  period  of  live  days,  shall  be  published  at  least  once  in  a 
newspaper  published  in  a  city  or  town.  Such  notice  shall  state  the  time 
and  place  at  which  objections  to  the  final  adoption  of  such  resolution  will 
be  heard  by  the  council,  and  the  time  for  such  hearing  shall  be  not  less 
than  five  clays  after  the  publication  of  such  notice.  At  the  time  so  set,  the 
council  shall  meet  at  their  regular  place  of  meeting  and  hear  all  objec- 
tions which  may  be  made  to  such  assessment,  or  any  part  thereof,  and 
may  adjourn  from  time  to  time,  for  that  purpose,  and  may,  by  resolution, 
modify  such  assessment  in  whole  or  in  part.  A  copy  of  such  resolution, 
certified  by  the  city  clerk,  must  be  delivered  to  the  city  treasurer  on  or 
before  the  first  Monday  in  October,  and  such  assessment  shall  be  placed 
upon  the  tax  roll,  and  collected  hi  the  same  manner  as  other  taxes. 

History:     En.  Sec.  29,  p.  218,  L.  1807;  Collateral  References 

re-en.  Sec.  3303.  Kcv.  C.  1907;  rc-cn.  Sec.  Municipal  CorporationsC=149  (3),  455. 

6277,  R.  C.  M.  1921.  ,;3    rjj.s.    Municipal    Corporations 

References  §§  1391>  1399- 

Startler  v.    Citv   of   Helena,   40   M    128, 
133.  135.  127  P  45*4. 

11-2269.  (5277.1)  Special  improvement  district  revolving  fund.  The 
city  or  town  council  or  commission  of  any  city  or  town  which  has  here- 
tofore created,  or  may  hereafter  create,  any  special  improvement  district  or 
districts  for  any  purpose,  may  in  its  discretion,  as  to  such  district  or  dis- 
tricts heretofore  created,  and  shall,  as  to  such  district  or  districts  here- 
after created,  in  order  to  secure  prompt  payment  of  any. special  improve- 
ment district  bonds  or  sidewalk,  curb  and  alley  approach  warrants  issued 
in  payment  of  improvements  made  therein,  and  the  interest  thereon  as  it 
becomes  due,  create,  establish,  and  maintain  by  ordinance  a  fund  to  be 
known  and  designated  as  "Special  Improvement  District  Revolving  Fund."  2973    SUPP 

History:    En.   Sec.   1,   Ch.   24,   L.    1929;  Amendments 

amd.  Sec.  1,  Ch.  255,  L.  1971.  The  1971  amendment  inserted  "sidewalk, 

curb    and    ailey    approach"    before    "war- 
rants''  in    the    latter   part   of   the   section. 

Contention   that   sections   11-2200   to   11- 
2273,    referring   to    the    matter   or'   special 

Constitutionality— Validity    as    to    Dis-  improvement  .listrict  revolving  funds,  are 

tricts  Created  in  Future,  Invalidity  as  to  in    C()Ml|lc.t    u.;ti,    ..,rljcic    XIII,    section    1, 

Those  Established  in  the  Past  contravene  article  V,  section  20,  and  con- 

Held,   that    chapter   21,   Laws   1929    (11-  llict    with    article   XII,   section    11    of   the 

2209   to   1 1  -227?.)    is   not    violative   of   sec-  slate    constitution,    hold    groundless    under 

tion    1,    article    XIV,   amendments    to    the  authority  of  the  case  of  Stanley  v.  Jeffries, 

federal   constitution,  or  article   V,  section  81!   M    111,   28-1   I'   I'M.  Hansen   v'   City  of 

20,  article  XIII.  section  1  nor  article  XV,  Havre,  112  M  207,  210,  111  1'  2d  1U33. 
section   13  of  the  state   constitution;    held 

further,   that   assumption   of  liability   for  Bond  Issues— Payment 

losses   suffered   under  bonds   and   warrants  Where   a     special     improvement     district 

issued  prior  to  passage,  of  the  act  is  viola-  was  established   under  section   11-22(12  and 

live,   but   as   to   dist 'iits   to   be   created   in  bonds   were   issue. I   "payable   from   the  col- 

tho  future  is  not  violative,  of  article  XII,  lection    of    the    special    tax    or    assessment 

section    11,    state    constitution.    Stanley    v.  which  is  a  lien  against  the  real  estate  with- 

Jeffries,  80  M  111,  123,  281  1*  134.  in    said    improvement   district,"   the   bonda 


were  not  a  general  obligation  of  lite  town  Collateral  References 

and  the  town  rould  not  he  compelled  to  re-  «, ,„:„:,  ,,  o„  .•       , .„„ 

deem  tlic  bonds  fro..,  a  water  fund  made  n!", "?£  Vr or'-orat.onSC=»: W7. 
up  of  water  rctal,  from  water  users,  even  W  U*  Mun.e.p.1  Corporations  §  1SS4. 
though  the  town  ,,l:,y  have  had  authority  IWor  and  duty  to  incb.de  in  a  period- 
ic make  payments  from  such  fund.  State  ex  iutl  special  assessment  the  amount  of  a 
^,™'?J:  ??"„»  °f  JJ'";''  ln  M  15-''  «^,fi"«'cy  f«'r  a  previous  period  resulting 
J93  1'  2d  100S,  1010.  ,rom    delinquent    assessments    which    mav 

eventually  be  paid.  0G  ALU  1275. 

11-2270.  (5277.2)  Transfers  from  general  fund  and  tax  levy  for  re- 
volving fund.  For  the  purpose  of  providing  funds  for  such  revolving 
fund  the  city  or  town  council 

(1)  may  in  its  discretion,  from  time  to  time,  transfer  to  the  revolving 
fund  from  the  general  fund  of  the  city  or  town  such  amount  or  amounts 
as  may  be  deemed  necessary,  which  amount  or  amounts  so  transferred  shall 
be  deemed  and  considered,  and  shall  be,  loans  from  such  general  fund  to 
the  rcvolvin™  fund  •  »twl 

(2)  shall,  in  addition  to  such  transfer  or  transfers  from  the  general 
fund,  or  in  lieu  thereof,  levy  and  collect  for  such  revolving  fund  such  a 
tax,  hereby  declared  to  be  for  a  public  purpose,  on  all  the  taxable  property 
in  such  city  or  town  as  shall  be  necessary  to  meet  the  financial  require- 
ments of  such  fund,  such  levy,  together  with  such  transfer,  not  to  exceed 

in  any  one  year  five  per  centum   (3%)   of  the   principal   amount   of   the   ?  973    SUPP 

then   outstanding  special   improvement  district   bonds  or  sidewalk,   curb 

and  alley  approach  warrants. 

References  Jfight    of    municipal    authorities    tempo- 

Jini.sen    v.   City   of   Havre     112   M    "07        ?"*?  ,0  l?*n  "r  tr:",sfor  mon^  *«>tn  one 
211,  114  P  2d  luol  ."''    or  •"■partment   to   another.   70   ALU 

JrASe4\.V  L- 1929;   SraS\r,U"?  f'"7rv.  '*<- 

,   ii.    »n,  warrants     at  the  end  of  subdivision   (2); 

Amendments  and  n'a,,°  a  lnill0r  change. in  phraseology! 

The   1971  amendment   inserted  "or  side-  J-973     SUPF 


1973  SUPPLEMENT 


11-2271  CITIES  AND  TOWNS 


11-2271.  (5277.3)  Loans  from  revolving  fund  for  paying  improvement 
district  bonds  and  warrants.  (1)  Whenever  any  special  improvement 
district  bond  or  sidewalk,  curb  and  alley  approach  warrants,  or  any  interest 
thereon,  shall  be,  at  the  time  of  the  passage  of  tins  act,  or  shall  thereafter 
become  due  and  payable,  and  there  shall  then  be  either  no  money  or  not 
sufficient  money  in  the  appropriate  district  fund  with  which  to  pay  the 
same,  an  amount  sufficient  to  make  up  the  deficiency  may,  by  order  of  the 
council,  be  loaned  by  the  revolving  fund  to  such  district  fund,  and  thereup- 
on such  bond  or  warrant  or  such  interest  thereon,  or  in  the  ease  of  such 
bonds  or  warrants  due  at  the  time  of  the  passage  of  this  act,  such  part  of  the 
amount  due  on  such  bond  or  warrant,  whether  it  be  for  principal  or  for 
interest  or  for  both  as  the  council  may  in  its  discretion  elect  or  determine 
shall  be  paid  from  the  money  so  loaned  or  from  the  money  so  loaned  when 
added  to  such  insufficient  amount,  as  the  case  may  require. 

(2)  In  connection  with  any  public  offering  of  special  improvement 
district  bonds  or  sidewalk,  curb  and  alley  approach  warrants,  the  city 
or  town  council  may  undertake  and  agree  to  issue  orders  annually  au- 
thorizing loans  or  advances  from  the  revolving  fund  to  the  district  fund 
involved  iu  amounts  sufficient  to  make  good  any  deficiency  in  the  bond 
and  interest  accounts  thereof  to  the  extent  iliat  funds  arc  available,  and 
may  further  undertake  and  agree  to  provide  fuuds  for  such  revolving 
fund  pursuant  to  the  provisions  of  section  11-2270  by  annually  making 
such  tax  levy  (or,  in  lieu  thereof,  such  loan  from  the  general  fund)  as  the 
city  or  town  council  may  so  agree  to  and  undertake,  subject  to  the  maxi- 
mum limitations  imposed  by  said  section  11-2270,  which  said  undertakings 
and  agreements  shall  be  binding  upon  said  city  or  town  so  long  as  any 
of  said  special  improvement  district  bonds  or  sidewalk,  curb  and  alley 
approach  warrants  so  offered,  or  any  interest  thereon,  remain  unpaid. 

History:    En.   Sec.    3,   Ch.   24,   L.   1929;  Amendments 

•  md.  Sec.  1,  Ch.   170,  L.   1945;   amd.   Sec.  Chapter  108,  Laws  of  1971,  deleted  from 

17,  Ch.  158,  L.  1971;  amd.  Sec.  3,  Ch.  255,      thc  cnd  of  8U))s(,ction    a)    :i   ])r<,viso   an  1 
**■  1971.  a   sentence    requiring    that    thc    revolving 

Compiler's  Notes  fund  bo  approved   by   the    taxpayers.   For 

r  .  prior  text,  see  parent  volume. 

This  section  was  amended  twice  in  1971,  Chapter    255,    Laws    of     1971,    inserted 

once  by  Ch.  IjS  and  once  by  Ch.  255.  "sidewalk,  curb  and  allcv  approach"  be- 
Neither  amendatory  art  referred  to  or  forfl  "warrants"  near  the  beginning  of 
incorporated  the  changes  made  by  the  subsection  (1)  and  near  the  beginning  and 
Other.  Since  thc  two  amendments  do  not  Jicar  tlic  eml  of  sul,soc,jori  r»\.  and  msldo 
appear  to  conflict,  thc  compiler  has  made  a  minor  c)iange  ;„  phraseology, 
a  composite  section  embodying  the  amend- 
ments made  by  both  1971  acts.  1973     SUPPLEMENT 

11-2272.  (5277.4)  Lien  for  loans  from  revolving  fund — surplus  district 
funds  transferred  to  revolving  fund,  investment  of  funds.  Whenever  any 
loan  is  made  to  any  special  improvement  district  fund  or  sidewalk,  curb 
and  alley  approach  warrants  from  the  revolving  fund,  thc  revolving  fund 
shall  have  a  lien  therefor  on  all  unpaid  assessments  and  installments  of 
assessments  on  such  district,  whether  delinquent  or  not,  and  on  all  moneys 
thereafter  coming  into  such  district  fund,  to  thc  amount  of  such  loan, 
together  with  interest  thereon  from  the  time  it  was  made  at  thc  rate,  or 
percentage,  borne  by  the  bond  or  warrant  for  payment  of  which,  or,  of 
interest  thereon,  such  loan  was  made;  and  whenever  there  shall  be  moneys 


in  such  district  fund  which  arc  not  required  for  payment  of  any  bond  or 
warrant  of  such  district,  or  of  interest  thereon,  so  much  of  such  monevs  as 
may  be  necessary  to  pay  such  loan  shall,  by  order  of  the  council,  be 
transferred  to  the  revolving  fund;  and  after  all  the  bonds  and  warrants 
issued  on  any  spec.al  improvement  district  or  sidewalk,  curb  and  alley 
approach  warrants  have  been  fully  paid,  all  moneys  remaining  in  such  dis- 
trict fund  shall  by  order  of  the  council  be  transferred  to  and  become  part 
of  the  revolving  fund.  F 

Surplus  reserves  not  needed  for  immediate  use,  may  from  time  to  time1973    SU; 
be  invested  in  securities  of  the  United   States  or  certificates  of  deposit 
approved  by  the  city  council.  The  interest  earned  from  such  investments 
shall  be  placed  to  the  credit  of  the  revolving  fund 

.mT'ScT/ch^o's  Vm?'  ^  1929:      Ualk'  "V  an<1  nl,e>'  a^roach  ™™'»" 
ace.   i,  W.   .05,  L.   1971.  Jn  two  places  in   the  first  paragraph;   and 

Amendments  added  the  sccoud  paragraph. 

The  1£>71  amendment  inserted  "or  side- 

11-2273.  (5277.5)  Use  of  excess  moneys  in  revolving  fund.  When- 
ever there  is  in  the  revolving  fund  an  amount  in  excess  of  the  amount 
which  the  council  deems  necessary  for  payment  or  redemption  of  matur- 
ing bonds  or  warrants  or  interest  thereon,  the  council  may 

(1)  by  vote  of  all  of  its  members  at  a  meeting  called  for  that  purpose, 
order  such  excess  or  any  part  thereof  transferred  to  the  general  fund  of 
such  city  or  town,  or 

(2)  use  such  excess  or  any  part  thereof  for  the  purchase  of  property 
at  sales  for  delinquent  taxes  or  assessments,  or  both,  or  which  may  have 
been  struck  oil  or  sold  to  the  county  for  delinquent  "taxes  or  assessments, 
or  both,  and  against  which  property  there  then  he  any  unpaid  assessment 
for  special  improvements  on  account  whereof  there  arc  outstanding  spe- 
cial improvement  district  bonds  or  warrants  of  the  city  or  town. 

The  council  may  sell  any  tax  certificates  issued  on  any  such  sale  or 
sales.  After  acquiring  title  to  such  property,  the  city  or  town  may  lease 
such  property,  or  sell  the  same  at  public  or  private  sale  and  make  con- 
veyance thereof,  or  otherwise  dispose  thereof  as  the  interest  of  the  city  or 
town  may  require.  All  proceeds  from  such  sales  of  tax  certificates,  and 
from  such  leasing,  sale,  or  other  disposition  of  the  property,  shall  belong 
to  and  be  paid  into  the  revolving  fund,  and  be  subject  "to  transfer  in 
whole  or  in  part  to  the  general  fund  by  the  vote  of  all  the  members  of  the 
council  at  a  meeting  called  for  that  purpose,  as  hereinbefore  provided. 
History:     En.   Sec.  5,  Cli.   24,  L.  1920.  Collateral  References 

References  Municipal  Oorj»oration.sC=580,  887. 

Hansen    v.   Citv  of   Havre,   112   M   207,      (Jl  C^>[«...i,i,,!,l  Corporations  §1044; 
211    114  P  2(11053  ,CJ.*>.  Municipal  Corporations  §  1831. 

11-2274.  Supplemental  revolving  fund  from  parking  meter  revenue. 
A  city  or  town  may  create,  establish,  and  maintain  a  supplemental  revolv- 
ing fund  out  of  the  net  revenues  of  parking  meters  to  secure  prompt  pay- 
ment of  principal  of  and  interest  on  special  improvement  district  bonds 
issued  under  the  provisions  of  this  act  for  improvements  undertaken  pur- 
suant to  sections  11-2201  to  .11-227:!  for  the  following  purposes:  paving, 
rcpaving,  macadamizing,  remaeadamiziiig,  surfacing,  resurfacing,  oiling 
rcoiling,  gravclUig.  regraveling,  piling,  repiling,  capping,  recapping,  grad- 
ing or  regrading  one  or  more  streets,  alleys,  avenues  or  other  public  places 
or  ways  in  said  city  or  town  and/or  constructing  therein  curbs  or  gutters 
or  for  the  opening  or  widening  of  any  street,  avenue,  alley  or  oilier 
public  way,  provided  that  the  provisions  of  this  act  shall  not  be  applicable 
to  any  improvement  unless  the  council  shall  find  that  eighty  (80%)  per 
cent  or  more  in  area  of  the  total  parcels  to  be  assessed  for  such  improve- 
ment   have    been    improved    by    the    erection    of    permanent    buildings    or 


structures  t hereon  having  a  value  greater  than  the  value  of  such  parcels 
without  sueh  improvements  according  to  the  last  assessment  roll. 
History:     En.  Sec.  1,  CU.  2C0,  L.  1017. 

21-2275.  Creation  and  maintenance  of  fund.  A  supplemental  revolving 
fund  may  be  created  by  ordinance  subject  to  the  approval  of  a  majority 
of  the  qualified  electors  voting  upon  the  question  at  a  general  or  special 
election.  As  used  in  this  act  "qualified  electors"  shall  mean  registered 
electors  of  the  municipality.  The  supplemental  revolving  fund  shall  be 
created  and  maintained  solely  from  the  net  revenues  of  parking  meters 
and  the  ordinance  may  pledge  to  said  fund  all  or  any  part  of  the  said 
net  revenues  of  parking  meters  which  may  be  then  owned  or  leased  or 
rented  or  thereafter  acquired  by  the  city  or  town.  Said  ordinance  shall 
contain  such  provisions  in  respect  to  the  purchase,  control,  operation, 
repair  and  maintenance  of  parking  meters,  including  rates  to  be  charged, 
and  the  application  of  the  net  revenues  therefrom  and  the  management 
and  use  of  the  supplemental  revolving  fund  as  the  council  shall  deem  OT  ~. 
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the  end  of  the  second  sentence  for  "regis- 
tered electors  whose  names  appear  upon 
the  last  preceding  assessment  roll  for 
state  and  county  taxes  as  taxpayers  upon 
property   within   the  municipality." 


necessary. 

History:   En.  Sec.  2,  Ch.  260,  L.  1947; 
amd.  Sec  8,  Ch.  158,  L.  1971. 


Amendments 

Tho   1971   amendment   substituted    "reg- 
istered   electors    of    the    municipality"    at 

11-2276.  Issuance  of  bonds— submission  to  electors.  At  any  time  aft- 
er the  award  of  the  contract  for  any  of  the  improvements  described  m 
section  11-9274  and  prior  to  the  issuance  of  bonds  or  warrants  therefor 
under  the  provisions  of  section  11-22:51  the  council  may  by  resolution  de- 
termine that  such  improvement  is  of  a  character  that  bonds  may  be  is- 
sued hereunder  in  lieu  of  bonds  under  said  section  11-2231,  and  may  snb- 
'  mit  to  the  qualified  electors  of  the  city  or  town  the  question  whether  such 
bonds  shall  he  issued.  The  proposal  to  issue  bonds  may  be  submitted  at 
the  same  election  as  the  proposal  to  create  the  supplemental  revolving 
fund  and  must  he  approved  by  a  majority  of  the  qualified  electors  voting 
on  the  question. 

History:     En.  Sec.  3.  Cli.  2G0,  L.  1947. 

11-2277.    Determination  of  provisions  of  bonds — maturity interest 

form.  Whenever  the  council  has  been  authorized  to  issue  bonds  here- 
under, the  council  may  by  resolution  determine  to  issue  sueh  bonds  and 
provide  for  the  guaranty  thereof  by  the  supplemental  revolving  fund. 
Such  resolution  shall  fix  the  amount,  maturity,  and  interest  rate  and 
provide  for  the  sale  of  bonds  in  such  manner  as  the  council  shall  deter- 
mine. The  governing  body  of  the  municipality  in  determining  the  cost 
of  said  improvement  may  include  estimated  costs  of  the  issuance  of  said 
bonds,  all  engineering,  inspection,  fiscal  and  legal  expenses,  cost  of  the 
parking  meters,  and  interest  which  it  is  estimated  will  accrue  during  the 
construction  period  and  for  six  (G)  months  thereafter  on  money  borrowed 
or  which  it  is  estimated  will  be  borrowed  for  the  special  improvements 
for  which  bonds  are  issued.  The  bonds  may  mature  at  one  time,  not  ex- 
ceeding the  maximum  maturity  of  the  assessments  to  be  levied  for  .v 
improvement  or  may  mature  in  installments  at  various  times  during  ■ 
term  of  said  assessments,  but  in  no  event  shall  sueh  bonds  mature  bev. 
ten  (10)  years  from  date  thereof.  Said  bonds,  as  the  council  shall  dV 
mine,  shall  be  subject  to  redemption  prior  to  maturity  if  so  dcterm- 
by  the  council,  and  may  be  payable  at  any  suitable  hank  or  trust  com: 
wther  within  or  without  the  state  of  .Montana.  The  resolution  providinj 
the  issuance  of  bonds  may  also  contain  sueh  reasonable  covenants 
the  protection  of  the  holders  thereof  as  the  council  may  determine. 
bonds  issued  hereunder  shall  be  in  substantially  the  form  proviuV  : 
section  11-2231  as  modified  hy  the  provisions  hereof. 


History:   En.  Sec.   4,   Ch.   L'CO,   L.    1917; 
Sec.  19,  Ch.  234.  L.   1971. 

Amendments 

The  1971  amendment  deleted  "shall  bear 


internal  payable  annually  or  scml-ai!" 

not    exceeding    four   ami    one-half    i  ■ 
por   cent   per  annum"  after  "Said 
at  the  beginning  of  tho  fifth  sent.';.. 
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11-2278.  Operation  and  use  of  fund.  Moneys  in  the  supplemental  re- 
volving fund  shall  first  be  loaned  to  the  various  district  funds  whose  bonds 
arc  guaranteed  hereunder  to  make  up  any  deficiency  in  such  fund.  In 
event  of  any  further  deficiency  in  such  funds,  the  moneys  in  the  revolving 
fund  created  under  sections  11-22G9  to  11-2273  may  be  loaned  to  make 
good  such  deficiency  pursuant  to  the  provisions  of  said  sections.  In  event 
that  the  deficit  exceeds  the  moneys  in  the  supplemental  revolving  fund 
then  the  moneys  in  the  revolving  fund  may  be  similarly  loaned  until  the 
deficiency  has  been  made  good.  A  deficiency  shall  exist  in  any  district 
fund  whenever  principal  and  interest  is^  due  and  there  arc  no  moneys 
in  the  fund  to  pay  the  same  and  the  authorizing  resolution  may  provide 
that  bonds  shall  become  due  in  accordance  with  a  plan  of  redemption 
prior  to  the  stated  maturity  date.  Both  revolving  funds  shall  thereafter 
have  concurrent  liens  on  the  unpaid  assessments  and  the  moneys  in  the 
improvement  district  fund  for  all  such  advances,  provided  that  such  ad- 
vances shall  not  be  returned  so  long  as  any  principal  or  interest  on  bonds 
issued  hereunder  remains  unpaid. 
History:     En.  Sec.  5,  Cli.  2G0,  L.  1947. 

11-2279.  Obligation  of  city  or  town — enforcement  of  bondholder's 
rights.  All  agreements,  conditions,  covenants  or  restrictions  in  the  ordi- 
nance creating  the  supplemental  revolving  fund,  the  resolution  determin- 
ing that  the  improvement* is  of  a  character  for  which  bonds  may  be  issued 
under  this  act  and  in  the  resolution  authorizing  the  issuance  of  bonds 
shall  be  binding  upon  the  city  or  town  and  may  not  be  thereafter  altered 
or  amended  to  the  detriment  of  the  rights  of  any  bond  holder  so  long  as 
any  of  such  bonds  are  outstanding.  The  provisions  of-  this  act  and  the 
rights  granted  under  any  such  ordinance  or  resolution  may  be  enforced  by 
any  bond  holder  by  mandamus  or  other  appropriate  suit,  action,  or  pro- 
ceeding in  any  court  of  competent  jurisdiction. 
History:     En.  Sec.  6,  Cli.  2G0,  E.  1017. 

11-2280.  Court  determination  of  validity  of  proceedings.  Within  ten 
(10)  days  after  the  adoption  of  the  resolution  providing  for  the  issuance  of 
bonds  hereunder,  the  council  may  file  a  petition  in  the  district  court  of 
the  judicial  district  wherein  said  city  or  town  is  located  to  determine  the 
validity  of  the  proceedings  theretofore  had  relative  to  the  issuance  of  said 
bonds,  the  creation  of  the  supplemental  revolving  fund,  and  the  levy  of  a 
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special  assessment.  Such  action  slinll  bo  in  the  nature  of  a  proceeding  in 
rem  and  jurimlictiou  of  all  parties  interested  shall  be  hud  by  uotiec  given 
as  hereinafter  provided.  The  petition  shall  set  forth  generally  the  facts 
in  reference  to  the  improvement,  the  creation  of  the  supplemental  revolv- 
ing fund  and  the  issuance  of  bonds,  and   shall   have  as  exhibits  thereto 
certified  copies  of  the  ordinances  and  resolutions  and  shall  pray  for  con- 
firmation of  the  proceedings  and  of  the  bond  issue  and  the  special  assess- 
ments, if  theretofore  levied.  Upon  the  filing  of  said  petition,  the  district 
court  or  any  judge  thereof  shall  fix  the  time  for  hearing' on  said  petition, 
which  shall  not  be  less  than  fifteen  (15)  days  from  the  date  of  filing  the 
petition  in  said  court  and  shall  order  the  clerk  of  the  court  to  give  notice 
of  the  filing  of  said  petition  and  the  date  of  hearing  thereon  by  publication 
at  least  once  a  week  for  two   (2)   calendar  weeks  in  a  newspaper  pub- 
lished or  of  general  circulation  in  the  county  where  the  city  or  town  is 
situated,  and  also  by  posting  a  written  or  printed  copy  thereof  in  at  least 
three  (3)  public  places  in  each  voting  precinct  of  said  city  or  town,  the 
date  of  first  publication  and  posting  to  be  not  less  than  fifteen  (15)   days 
prior  to  the  date  fixed  for  hearing.  The  notice  shall  state  the  substance  of 
the  petition  and  the  time  and  place  for  hearing  and  that  any  person  inter- 
ested or  whose  rights  may  be  affected  by  the  issuance  or  sale  of  said  bonds 
or  the  levy  of  said  special  assessment  may  on  or  before  the  day  fixed  for 
hearing  of  said  petition  demur  to  or  answer  said  petition  and  may  appear 
at  said  hearing  and  contest  the  granting  of  the  prayer  of  said  petition  and 
the  entry  of  any  order  of  confirmation  pursuant  thereto.  Any  person  so 
notified  to  appear  may  enter  his  appearance  in  such  proceedings  and  demur 
to  or  answer  the  petition  and  contest  the  granting  of  the  prayer  of  said 
petition  and  all  provisions  of  the  code  of  civil  procedure  shall 'be  applic- 
able  to  said   proceedings.   If  upon   the  hearing   the  court  shall   find    and 
determine  that  the  requirements  of  this  act  have  been  complied  with  and 
notice  of  the  hearing  duly  given  as  required  by  law,  it  shall  have  power  to 
examine  and  determine  the  regularity,  legality  and   validity  of  the  pro- 
ceedings  relative   to   the  issuance  of  the   bonds  and   the   levy   of  special 
assessments  and   the   legality  and  validity   of   tin   bonds  and   the  special 
assessment  and  may  ratify,  approve,  and  confirm  the  said  proceedings  in 
whole   or  in  part  and    enter   its   judgment   or   decree   accordingly.   From 
any  such  judgment  or  decree   an   appeal   may  be   taken   to   the   supreme 
court  at  any  time  within  ten  (10)  days  from  the  entry  of  such  judgment  in 
the  manner  prescribed  by  the  Code  of  Civil  Procedure  governing  appeals 
from  the  district  court  to. the  supreme  court.  If  no  such  appeal  be  taken 
within    the    time   aforesaid,   or   if  the   judgment   or   decree   of   the.    district 
court  be  affirmed  upon  such  appeal,  such  judgment  or  decree  shall  be  for- 
ever conclusive  upon  all  the  world  as  to  the  validity  of  the  bonds  and  the 
special  assessment  and  the  same  shall  never  be  called  into  question  in  any 
court  of  the  state.  The  cost  of  said  proceedings  shall  be  allotted  or  appor- 
tioned between  the  parties  in  the  discretion  of  the  court. 
History:     En.  Sec.  7,  Cli.  CGO,  L.   1047. 

11-2281.  Separability  clause.  If  any  provisions  of  this  act  or  the 
application  of  sueh  provision  to  any  person,  body  or  circumstance  shall 
be  held  invalid,- the  remainder  of  this  act  or  the  application  of  such  pro- 
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visions  to  persons,  bodies  or  circumstances  other  than  those  to  which  it  is 
held  invalid  shall  not  be  affected  thereby. 
History:     En.  Sec.  8,  C!i.  2G0,  L.  1947. 

11-2282.  Cancellation  of  extinguished  liability  accounts.  The  city 
council  of  any  city  and  the  town  council  of  any  town  in  the  state  of  Mon- 
tana is  hereby  authorized  to  cancel  of  record  all  or  any  special  improve- 
ment district  liability  accounts  incurred  or  issued  prior  to  February  25, 
1929,  the  liability  of  which  has  been  extinguished  by  reason  of  issuance  of 
a  tax  deed,  or  by  the  application  of  the  statute  of  limitations  or  other 
laws  of  the  state  of  Montana. 

History:     En.  Sec.  1,  Ch.  65,  L.   1949;  Collateral  References 

amd.  Sec.  1;  Ch.  2,  L.  1951.  Municipal  CorporationsC=375. 

63  C.J.S.  Muuicipal  Corporations  §  120S. 

11-2283,  11-2284.    Repealed— Chapter  57,  Laws  of  1953. 

P  cccdinps  for  the  installation  of  special  im- 

Thcsc    sections    (Sees.    1,   3,    Ch.    44,   L.  provements,  were  repealed  by  Sec.  1,  Cli. 

1951),   relating  to   the   recording  by   city,  57,  Laws  1953. 
town,   or   county   clerks  of  notice   of  pro- 

11-2285.  Street  parking  improvement  districts  —  abandonment. 
Whenever  it.  is  deemed  to  the  best  interest  of  a  city  or  town  or  the  inhabi- 
tants thereof  by  the  mayor  and  council  of  such  city  or  town  the  mayor 
and  council  of  any  city  or  town  in  the  state  of  Montana,  be,  and  they  are 
authorized  to  abandon  the  maintenance  of  any  street  parking  improve- 
ment district  established  in  such  city  or  town  by  the  passage  of  a  resolu- 
tion of  intention  to  abandon  the  same.  After  the  passage  of  such  resolu- 
tion the  city  or  town  clerk  shall  give  notice  of  such  intention  to  abandon 
by  one  publication  in  a  newspaper  published  in  such  city  or  town  at  least 
ten  (10)  days  prior  to  the  passage  of  a  resolution  abandoning  the  same.  In 
case  there  is  no  publication  of  a  newspaper  in  such  city  or  town  then 
notice  shall  be  given  by  the  posting  of  a  notice  of  such  intention  to  aban- 
don in  three  (3)  places  within  such  district  to  be  abandoned.  Said  notice 
shall  specify  the  boundaries  of  such  district  to  be  abandoned,  the  date  of 
the  passage  of  the  resolution  of  intention  to  abandon,  and  the  date  set  for 
the  passage  of  the  resolution  of  abandonment,  and  that  unless  forty  per 
cent  (-10% )  of  the  owners  in  the  district  file  written  protest  witli  the  clerk 
of  such  city  or  town  before  the  passage  of  the  resolution  same  will  be 
passed.  Said  notice  shall  also  set  forth,  when  applicable,  that  it  shall  be  the 
duty  of  the  owners  of  the  property  abutting  on  the  street  parking  district 
involved  to  maintain  the  same  after  such  abandonment.  Unless  forty  per 
cent  ('W/o)  of  theju-operty  owners  owning  property  abutting  such  district 
file  written  protests  against  such  abandonment  upon  the  date  set  for  the 
passage  of  such  resolution  of  abandonment  said  council  shall  forthwith 
pass  a  resolution  declaring  such  district  abandoned.  It  shall  then  be  llie 
duty  of  all  property  owners  owning  property  abutting  said  district  to 
maintain  such  portion  thereof  abutting  their  property.  Xueh  abandonment 
however  shall  not  relieve  the  properly  owners  from  the  assessment  and 
payment  of  a  stiflicienl  amount,  to  liquidate  all  charges  existing  against 
said  district  prior  to  the  date  of  abandonment. 


History:     En.  Sec.  1,   Ch.  38,  L.  1951.  Collateral  References 

Municipal  CorporationsO'SGl. 

64  C.J.S.  Municipal  Corporations  §1345. 

11-2286.  City  and  town  council — powers  and  duties — repair  and  main- 
tenance— resolutions.  In  all  cities  or  towns  the  city  or  town  council  shall 
have  power,  and  it  is  hereby  made  the  duty  of  each  city  or  town  council, 
where  it  is  necessary  or  advisable  in  connection  with  any  special  improve- 
ment district,  to  provide  in  addition  to  the  construction  of  the  proposed 
improvements  for  repairs  to  existing  facilities,  or  for  maintenance  of  im- 
provements or  repairs,  or  for  both  such  repairs  and  maintenance,  to  include 
in  the  resolution  or  ordinance  creating  such  special  improvement  districts 
or  providing  for  assessments  to  defray  the  cost  of  improvements,  repairs, 
and  maintenance,  a  statement  showing  the  allocation  of  the  total  amounts, 
either  iu  dollars  and  cents  or  in  percentages  of  said  total  amounts,  to  be 
assessed  or  assessed  to  said  different  purposes,  to  wit:  To  improvements,  to 
repairs  if  any,  and  to  maintenance  if  any. 

History:     En.  Sec.   1,   Ch.  39,  L.   1953.  Collateral  References 

Municipal  CorporationsC=»SS7. 

64  CJ.S.  Municipal  Corporations  §  1884. 

11-2287.  Designation  of  district.  In  all  cases  set  out  in  the  preceding 
section  the  city  or  town  council  shall  designate  the  special  district  formed 
as  a  special  improvement  and  repair  district,  or  a  special  improvement 
and  maintenance  district,  or  a  special  improvement,  repair  and  mainte- 
nance district,  as  the  case  may  be. 
History:     En.  Sec.  2,   Ch.  39,  L.   1953.  Collateral  References 

Municipal  Corporal ionsC^SST. 

64  C.J.S.  Municipal  Corporations  §1884. 

11-2288.  Investment  of  interest  and  sinking  fund  moneys.  The  gov- 
erning body  of  a  count)'  or  city  in  which  a  special  improvement  district 
is  located,  may  invest  interest  and  sinking  fund  moneys  of  the  district  in 
time  deposits  of  a  bank  insured  by  the  federal  deposit  insurance  corpora- 
tion, or  in  direct  obligations  of  the  United  States  government  payable 
within  one  hundred  eighly  (ISO)  days  from  the  lime  of  investment.  All 
interest  collected  on  such  deposils  or  investments  shall  be  credited  to  the 
fund  from  which  the  money  was  withdrawn. 
History    En.   Sec.    1,   Ch.   45,   L.   19G5. 


CHAPTER  16 

RURAL  IMPROVEMENT  DISTRICTS 

8«etion   16-1G01(1).  Rural  improvement  districts — creation  and  objects. 

16-1601(2).  Rural  improvement  districts — creation  and  objects. 

16-160-.     Resolution   of   intention — publication,   mailing   and   notice. 

16-1602.1.  Repealed. 

16-1G02.2.  Repealed. 

16-1C03.     Extension  of  district  by  county  commissioners,  when. 

16-1G04.     Protests  against  creation  or  extension  of  district — hearing. 

16-1600.     Jurisdiction  attaches,  when — resolution  creating  district. 

10-1605.1.  Arras  includable  in  district. 

16-1603.2.  Trustees    to    administer    district   including    areas    in    more    than    one 
county. 

16-1605.3.  Terms  of  office  of  trustees — filling  vacancies. 

16-1605.4.  Powers  of  board  of  trustees. 

16-1000.     Sufficiency  of  subsequent   resolutions,  etc. 

16-1607.     Notice   inviting   proposals— publication   and   posting — opening   bids — 
readvertisement — contract  lor  purchase. 

16-1603.     Reletting  or  completion  of  contract  on  delinquency  of  contractor. 

16-1603.     Bond  of  contractor  or  contracting  owners. 
16-1610.     Xotice  of  defects  or  irregularities — objections. 
16-1G11.     -Assessment  of  property — apportionment  or'  costs — railroads. 
16-1612.     Federal  property  omitted  from  assessment. 
16-1G13.     Tax  levy — resolution — term  of  years. 
16-1G14.     Xotice  of   resolution — contents— objections. 
16-1G15.     Damages  to  be  added   to  cost,  when — additional   assessments. 
16-1616.     Incidental  expenses  as  costs  of  improvement — dutv  of  county  clerk. 
16-1617.     Special  assessments,  etc..  a  lien  on  property. 
16-1618.     Effect  of  misnomer  or  mistake. 

16-1619.  Maintenance  of  improvements — resolution — change  in  maintenance 
districts. 

16-1620.  Form  and  terms  of  district  warrants  and  bonds — payment  of  con- 
tracts. 

16-1621.  Repealed. 

16-1C22.  County  treasurer  to  collect  assessments. 

16-1623.  Correction  of  erroneous  or  invalid  assessment. 

16-1624.  Payment  of  tax   under  protest— action   to  recover. 

16-1625.  Mistake  not  to  vitiate  liens. 

16-1626.  Definition  of  terms. 

J«"JCoI'  £"ri",lic,ion   or'  1'oard   preserved   on   adjournment— notice  of  hearing. 

16-16.8.  County  clerk   to  post   not ie«»s — effect  of  error. 

16-1620.  Maintenance  of  lighting  systems  in  rural  improvement  districts- 
contract  for  furnishing  light — apportionment  of  costs — maintenance 
fund — lien  of  assessment. 

16-1630.  Power  to  change  boundaries — application  of  act. 

16-1631.  Transfer  of  management  and  control  of  district  to  c'itv  or  town 

16-1632.  Authority  of  city  or  town  to  lew  tax. 

16-1633.  Rural  special   improvement   district   revolving  fund. 

16-1634.  Moneys  for  fund — tax  levy. 

16-1635.  Use   of   revolving   fund — loans. 

16-1 636.  Loan — lien — repayment. 

16-1637.  Excess  moneys  in  revolving  fund — transfer  to  general  fund. 

16-1633.  Cancellation   of   record   of   extinguish.-d   liability  accounts. 

16-1601.  (4574)  Rural  improvement  districts — creation  and  objects. 
Whenever  the  public  interest  or  convenience  may  require,  and  upon  the 
petition  of  sixty  per  centum  (607<>)  of  the  freeholders  affected  thereby, 
the  board  of  county  commissioners  is  hereby  authorized  and  empowered  to 
order  and  create  special  improvement  districts  in  thickly  populated  local- 
ities outside  of  the  limits  of  incorporated  towns  and  cities  for  the  purpose 
of  building,  constructing,  or  acquiring  by  purchase  devices  intended  to 
protect  the  safety  of  the  public  from  open  ditches  carrying  irrigation  or 
other  water,  arid  maintaining  sanitary  and  storm  sewers,  light  systems, 
waterworks  plants,  water  systems,  sidewalks  and  such  other  special  im- 
provements as  may  be  petitioned  for.  1973    SUPPLEMEN 

The  owner  or  owners  of  open  ditches  carrying  irrigation  or  other  water, 
shall  not  be  included  in  any  rural  improvement  districts  under  this  act 
for  the  purpose  of  assessment  to  support  the  rural  improvement  districts 
for  the  installation,  repair,  or  maintenance  of  any  protective  devices.  Such 
devices  or  improvements  shall  provide  access  to,  and  shall  not  be  con- 
structed so  as  to  hinder  the  operation  and  maintenance  of  the  ditch. 

History:    En.    Ch.    123,   I..    1915;    super-       1,  Ch.  30,  L.   1961;   amd.  Sec.   1,  Cu.   134, 
seded  by  Ch.   156.   L.   1017;   amd.  Ch.  67,       L.  1061;  amd.  Sec.  1,  Ch.  304,  I*  1909. 
L.-  1019;    superseded    by   Sec.    1,    CU.    117. 

L.  1021;  ro-en.  Sec.  4571,  II.  C.  M.  1921;  Compiler's  Notes 

aa.d.  Sec.  1,  CU.  133,  L.  1029;  amd.  Soc.  The  I960  amendment  rrconeilnd  tho  two 

amendments    of    section    16-1601    by    1001 


16-1601(2).  (4f)74)  Rural  improvement  districts — creation  and  objects. 
Whenever  the  public  interest  or  convenience  may  require,  .and  upon  the 
petition  of  sixty  per  centum  (oT)%)  of  the  freeholders  affected  thereby,  the 
board  of  county  commissioners  is  hereby  authorized  and  empowered  to 
order  and  create  speci.il  improvement  districts  in  thickly  populated  locali- 
ties outside  of  the  limits  of  incorporated  towns  and  cities  for  the  purpose 
of  building,  constructing,  or  acquiring  by  purchase,  and  maintaining  san- 
itary and  storm  sewers,  light  systems,  waterworks  plants,  water  systems, 
sidewalks  and  such  other  special  improvements  as  may  he  petitioned  for. 

History:     En.  Sec.   123,  L.   1915;   super-  neither  contained  nn  effective  date  clause. 

seded   by  Cli.   15G,   L.    1917;    amd.    Ch.   G7,  The    amendments    do    not    appear    to    eon- 

L.  1919;  superceded  by  Sec.  1,  Ch.  147,  L.  diet  and,  if  they  arc  not   in  conflict,   hot li 

1921;  rc-cn.  S:c.  4574,  R.  C.  M.  1921;  amd.  would  be  cffccti've,  "except  that  there  may 

Sec.  1,  Ch.   133,  L.  1929;  amd.  Sec.  1,  Ch.  he    no    authority    for    acquisition    by    pur- 

134,  Ij.  19G1.  chase   of  devices   intended   to   protect   the 

t  safety    of    the    public    from    open    ditches 

Compiler's  Note  carrying    irrigation    or    other    water.    The 

This  section  was  amended  twice  in  19C1,  section,    as    amended    by    Ch.    134,    Laws 

once    by    Ch.    30,    approved    February    15,  19G1,    is    set    out    above;    the    section,    as 

and  once   by   Ch.   13 1,  approved    M:»reh   2.  amended    by    Ch.    30,    Laws    1901,    is    set 

Neither   chapter    mentioned    nor   contained  out  as  section  IG-lGOl(l),  above. 

the    changes    made     by     the     other,    and 


History:  En.  Ch.  123.  L.  1915:  super- 
seded  by  Ch.  156.  L.  1017:  amd.  Ch.  67, 
I*  1919;  superseded  by  Sec.  1.  Ch.  147, 
L.  1921;  re-cn.  Sec.  4574,  R.  C.  M.  1921; 
amd.  Sec.  1,  Ch.  133.  L.  1929;  amd.  Sec. 
S,  Ch.  30,  L.  1961. 

Compiler's  Kote 

This  section  was  amended  twice  in  1961, 
once  by  Ch.  30,  npproved  February  15, 
and  once  by  Ch.  1.14,  approved  March  2. 
Neither  chapter  mentioned  nor  contained 
the  changes  made  by  the  other,  and 
neither  contained  an  effective  date  clause. 
The  nmcmlmenti  do  not  appear  to  con- 
flict and.  if  tliey  arc  not  in  conflict,  both 
would  be  effective,  except  that  there  may 
be   no   authority    for    acquisition    by    pur- 


chase of  devices  intended  to  protect  the 
safety  of  the  public  from  open  ditrlies 
carrying  irrigation  or  other  water.  The 
section,  as  (intended  by  Ch.  30,  Laws  1961, 
is  set  out  above;  the  section,  as  amended 
by  Cii.  134,  Laws  1901,  is  set  out  as  sec- 
tion 16-1001(2),  below. 

References 

Swords  v.  Simineo,  68  M  164,  170,  216 
P  S00. 

Collateral  References 
CountiesC=>22. 
20  C.J.S.  Counties  §50. 
48   Am.  Jur.   663,   Special   or   Local   As- 
sessments, §  114  et  seq. 


County  Liable  if  District  Warrants  Paid 
oat  of  Order  of  Registration,  Same  as  City 
Where    defendant    county   created    rural 
improvement  district  under  Ch.  123.  Laws 
of  1915,  it  assumed  the  same  duties  as  a 
city  regarding  payment  of  registered  war- 
rants   of    the    district    in    their    order    and 
where  county  treasurer  paid  district  war- 
acts.     Therefore,    this    section    takes    the 
place  of  both  sections  16-1601(1)  and  16- 
1601(2)  as  set  forth  in  the  parent  volu-ie 


DECISION'S  UXDER  FORMER  LAW 

rants  which  had  been  registered  subject 
to  those  of  plaintiff  who  did  not  discover 
the  facts  until  the  fund  on  which  her 
warrants  were  drawn  had  been  exhausted, 
the  countv  was  generallv  liable.  Witter  v. 
Phillips  County,  111  M  352,  356,  109  P  2d 
56. 


Amendments 

The  1969  amendment  reconciled  the  two 
19ui  amendments  and  added  the  second 
paragraph. 


16-1602.  (4575)  Resolution  of  intention— publication,  mailing  and  no- 
tice. Before  creating  any  special  improvement  district  for  the  purpose  of 
making  any  of  the  improvements,  acquiring  any  private  property  for  any 
purpose  authorized  by  this  act,  the  board  of  county  commissioners  shall  pass 
•  &  resolution  of  intention  so  to  do,  which  resolution  shall  designate  the 
number  of  such  district,  describe  the  boundaries  thereof,  and  state  therein 
the  general  character  of  the  improvements  which  arc  to  be  made  desig- 
nate the  name  of  the  engineer  who  is  to  have  charge  of  the  work  'and  an 
approximate  estimate  of  the  cost  thereof.  Upon  having  passed'  such  a 
resolution  the  board  of  county  commissioners  must  give  notice  of  the 
passage  of  such  resolution  of  intention,  which  notice  must  be  published 

lor  ten  consecutive  days  in  a  daily  newspaper  or  in  two  issues  of  a  weekly     19?3    SUPPLEMEN 
newspaper  published  nearest  to  the  place  where  such  improvement  district 
is  to  be  created,  and  shall  also  cause  to  be  posted  within  the  boundaries 
of  such   special   improvement   district,    a   copy   of   such   notice    iu    three 
public  places,  and  a  copy  of  such  notice  shall  be  mailed  to  every  person 
firm  or  corporation,  or  the  agent  of  such  person,  firm  or  corporation  own' 
ug  real  property  within  the  proposed  district,  listed  in  his  name  upon  the 
last  completed  assessment  roll  for  state,  county  aud  school  dis  rict  taxes 
tt  his  last  known  place  of  residence  upon  the  same  day  such  notice  is  first 
published  or  posted. 

Such  notice  must  describe  the  general  character  of  the  improvement  or 
improvements,  so  proposed  to  be  made,  or  acquired  by  purchase,  state  'the 
estimated  cost  thereof,  and  designate  the  time  when,  and  the  place  where 
the  board  of  county  commissioners  will  hear  and  pass  upon  all  protests  that  ' 
may  be  made  against  the  making  or  maintenance  of  such  improvements  or 
the  creation  of  such  district,  and  the  said  notice  shall  refer  to  the  resolu- 
tion  on  file  in  The  office  of  the  county  clerk  for  the  description  of  the  bound- 
Mies.  If  the  proposal  is  for  the  purchase  of  an  existing  improvement  the 
notice  shall  state  the  exact  purchase  price  of  such  existing  improvement 


History:  En.  Ch.  123.  L.  1915;  super- 
seded  by  Ch.  156.  L.  1917;  amd.  Ch.  C7,  L. 
5919;  superseded  by  Sec.  2.  Ch.  147,  L. 
1921;  re-cn.  Sec.  4575,  R.  C.  M.  1921;  amd. 
fee.  2,  Cb.  134,  L.  19G1;  autd.  3cc.  1.  Ch. 
252.  L.  19G9. 

Amendments  - 

»he  19GU  amendment  inserted  "real" 
befsre  "property"  after  "firm  or  corpora- 


tion owning"  and  "listed  in  his  name  •  •  • 
school  district  taxi's"  after  "proposed  dis- 
trust" in  tho  second  senUucc  of  the  first 
paragraph. 

Effective  Data 

Section  2  of  Ch.  252.  Laws  1969  provid- 
ed the  act  should  be  in  effect  from  and 
after  its  passai.'c  and  upprovnl.  Approved 
March  6,  1J6U. 


16-1602.1, 16-1602.2    Repealed— Chapter  57,  Laws  of  1953. 

^P"1  ceedings    for    tbo    installation    of    snecial 

These   sections    (Sees.   2,   3,  Ch.   44,  L.  improvements,   were   repealed    by   Sec.   1, 

1951),  relating   to   the   recording   by  city,  Ch.  57,  Laws  1D53. 

town,  or  county  clerks  of  notice  of  pro- 

16-1603.  (457G)  Extension  of  district  by  county  commissioners,  when. 
Whenever  a  contemplated  work,  or  improvement,  in  the  opinion  of  the 
board  of  county  commissioners,  is  of  more  than  locai  or  ordinary  public 
benefit,  or  whenever  according  to  the  estimates  furnished  by  the  county 

surveyor  or  an  engineer  approved  by  the  board  of  county  commissioners 
and  designated  in  the  petition,  the  total  estimated  cost  and  expenses  there- 
of would  exceed  one-half  of  the  total  assessed  value  of  the  lots  and  lands 
assessed,  if  assessed  upon  the  lots  and  lands  fronting  upon  such  proposed 
work  or  improvement  according  to  the  valuation  fixed  by  the  last  assess- 
ment roll,  whereon  it  was  assessed  for  taxes,  the  board  of  county  commis- 
sioners may  make  the  expense  of  such  work  chargeable  upon  the  extended 
district,  and  which  may  include  other  lots  and  lands  not  fronting  on  the 
improvement,  and  which  the  said  board  of  county  commissioners  shall  in  its 
resolution  of  intention  declare  to  be  the  district  benefited  by  said  work  or 
improvements,  and  to  be  assessed  to  pay  the  cost  and  expense  thereof. 

History:     En.  Ch.   123,  L.  1015;   super-         References 
seded  by  Ch.  15G.  L.  1917;  amd.  Ch.  G7,  L.  Swords  v.  Simineo,  CS  M  1C4,  216  P  S06. 

1919;  superseded   by   Sec.  3,   Ch.   147,  L. 
1921;  rccn.  Sec.  4576,  R.  C.  M.  1921.  Collateral  References 

Countics<2=192. 

20  CJ.S.  Counties  §§  281,  283. 

16-1604.  (4577)  Protests  against  creation  or  extension  of  district — 
hearing.  At  any  time  within  fifteen  days  after  the  date  of  the  first  publi- 
cation of  the  notice  of  the  passage  of  the  resolution  of  intention,  any  owner 
of  property  liable  to  be  assessed  for  said  work  may  make  written  protest 
against  the  proposed  work  or  agaiust  the  extending  or  creatiou  of  the  dis- 
trict to  be  assessed,  or  both.  Such  protest  must  be  in  writing  and  be  de- 
livered, to  the  county  clerk,  who  shall  endorse  thereon  the  date  of  its  re- 
ceipt by  him.  At  the  next  regular  meeting  of  the  board  of  county  commis- 
sioners, after  the  expiration  of  the  time  within  which  said  protest  may  be  so 
made,  the  board  of  county  commissioners  shall  proced  to  hear  and  pass 
upon  all  protests  so  made,  and  its  decision  shall  be  final  and  conclusive; 
provided,  however,  that  when  the  protest  is  against  the  proposed  work  and 
the  cost  thereof  is  to  be  assessed  upon  the  property  fronting  thereon,  and 
the  board  of  county  commissioners  finds  that  such  protest  is  made  by  the 
owners  of  more  than  fifty  per  cent  of  the  area  fronting  on  the  proposed 
work,  or  when  the  protest  is  agairist  the  proposed  work  and  the  cost  there- 
of is  to  be  assessed  upon  the  property  within  the  extended  district,  and  the 
board  of  county  commissioners  finds  that  such  protest  is  made  by  the  own- 
ers of  more  than  one-half  of  the  area  of  the  property  to  be  assessed  for 
such  improvements,  no  further  proceedings  shall  be  taken  for  a  period  of 
six  months  from  the  date  when  said  protest  was  received  by  the  said 
county  clerk,  except  in  case  the  improvements  are  the  construction  of  sani- 
tary sewers,  when  the  said  protests  may  be  overruled  by  a  unanimous  vote 
of  the  board  of  county  commissioners.  In  determining  whether  or  not  suf- 
ficient protests  have  been  filed  in  the  proposed  district  to  prevent  fur- 
ther proceedings  therein,  property  owned  by  the  county  shall  be  consid- 
ered the  same  as  other  property  in  the  district.  The  board  of  county  com- 
missioners may  adjourn  said  hearing  from  time  to  time. 

History:     En.  Ch.  123.  L.  1915;   super-  Installation  of  Water  Mains 

aeded  by  Ch.  15fi.  L.  1917;  amd.  Ch.  67.  L.  Where  city  agrees  «o  provide  water  for 

1010;  supcrscdcd'by  Sec.  4,  Ch.  147,  L.  n  „pocial  improvement  district  tlio  ritv 
1021;  to-cu.  Sec  4577.  R.  C.  M.  1921.  un,  not  hnvo  the  duty  or  tlic  obligation 

to   install   at   its   own   expense    the   water 


16-.1605  COUNTIES     .....; 

mains    necessary.     Crawford     v.    Citv    of       P'  806;    Billings-  Bench    Water    Assn.    v. 
Billings,  130  M  153,  297  P  2d  292,  29*5.    .        Yellowstone  County,  70  M  401,  223  P  99C. 

References  Collateral  References 

•    Swords  v.  Simineo,  6S   M   164,   170,  216  CountiesC=196  (1),   (2). 

20  C.J.S.  Counties  §  280. 

16-1605.  (4578)  Jurisdiction  attaches,  when — resolution  creating  dis- 
trict. When  no  protests  have  been  delivered  to  the  county  clerk  within 
fifteen  days  after  the  date  of  the  first  publication  of  the  notice  of  the  pass- 
ing of  the  resolution  of  intention,  or  when  a  protest  shall  have  been  found 
by  said  board  of  county  commissioners  to  be  insufficient,  or  shall  have  been 
overruled,  or  when  a  protest  against  the  extending  of  the  proposed  district 
shall  have  been  heard  and  denied,  immediately  thereupon  the  board  of 
county  commissioners  shall  be  deemed  to  have  acquired  jurisdiction  to  order 
improvements,  but  before  ordering  any  of  the  said  proposed  improvements, 
the  board  of  county  commissioners  shall  pass  a  resolution  creating  the  said 
special  improvement  district  in  accordance  with  the  resolution  of  intention 
theretofore  introduced  and  passed  by  the  board  of  county  commissioners. 

History:     En.   Ch.   123,   L.   1915;    super-      P    S0G;    Billings    Bench    Water    Assn.    v. 
Bcdcd  by  Ch.  15G,  L.  1917;  amd.  Ch.  67,  L.       Yellowstone  County,  70  M  401,  225  P  996. 
1919;    superseded    by   Sec.   5,    Ch.    147,   L. 
1021;  re-cn.  Sec.  4578,  R.  C.  M.  1921.  Collateral  References 

_  CounticsC=>54. 

References 


Swords  v.  Simineo,  08  M   164,  170,  21C 


20  C.J.S.  Counties  §  94. 


16-1605.1.    Areas  includable  in  district.    A  rural  improvement  district, 
as  authorized  by  sections  1G-1G01(1)   and  1G-1C01(2),  may  include  a  part 
or  all  of  any  county  or  may  include  areas  in  more  than  one  (1)  county. 
History:,    En.  Sec.  1,  Ch.  62,  L.  1963. 

16-1605.2.  Trustees  to  administer  district  including  areas  in  more  than 
one  county.  If  a  rural  improvement  district  includes  areas  in  more  than 
one  (1)  county,  the  board  of  county  commissioners  of  each  county  in 
which  any  portion  of  the  district  is  situated  shall,  upon  the  creation  of 
such  district,  and  at  a  joint  session,  appoint  a  board  of  three  (3)  trustees  to 
administer  the  affairs  of  the  district. 
History:     En.  Sec.  2,  Ch.  62,  L.  1963. 

16-1605.3.  Terms  of  office  of  trustees — filling  vacancies.  The  trustees 
so  appointed  upon  the  creation  of  such  district  shall  serve  staggered  terms 
of  one  (1),  two  (2),  and  three  (3)  years.  At  least  one  (1)  trustee  shall  be 
appointed  from  each  county  within  the  district.  The  trustees  so  appointed 
shall  hold  office  for  the  term  of  their  respective  appointment  or  until  their 
successor  is  appointed  and  qualified.  At  the  end  of  the  respective  terms 
5f  said  trustees,  the  then  board  of  county  commissioners  .shall  appoint  a 
new  trustee  for  a  three  (3)  year  term,  and  in  ease  of  a  vacancy  by  death, 
resignation,  removal  from  the  district  or  otherwise  a  trustee  shall  be  ap- 
pointed by  the  board  of  county  commissioners  to  fill  such  vacancy. 
History:     En.  Sec.  3,  Ch.  62.  L.  1963. 

16-1605.4.     Powers  of  board  of  trustees.  The   board   of  trustees  of  a 
rural  improvement  district  shall  have  all  the  powers  and  duties  with  re- 


RURAL  IMPROVEMENT  DISTRICTS  16-1607 

spect  to  such   district  as  the   board   of  county   commissioners   has  with 
respect  to  a  district  including  the  area  of  only  one  (1)  county. 
History:     En.  Sec.  4,  Ch.  62,  L.  19C3. 

16-1606.  (4579)  Sufficiency  of  subsequent  resolutions,  etc.  In  all  reso- 
lutions, notices,  orders  and  determinations  subsequent  to  the  resolution  of 
intention  and  notice  of  improvements  it  shall  be  sufficient  to  briefly  describe 
the  work  or  the  assessment  district,  or  both,  and  to  refer  to  the  resolution 
of  intention  for  further  particulars. 

History:     En.  Ch.   123,  L.   1915;   super-      L.  1919;  superseded  by  Sec.  6.  Ch.  147,  L. 
seded  by  Ch.  156,  L.  1917;  ac:d.  Ch.  67,      1921;  re-cn.  Sec.  4579,  R.  C.  M.  1921. 

16-1607.  (45S0)  Notice  inviting-  proposals — publication  and  posting — 
opening  bids — readvertisement — contract  for  purchase.  (1)  A  notice  invit- 
ing proposals  and  referring  to  specifications  on  file  with  the  engineer  se- 
lected as  hereinbefore  provided  shall  be  published  at  least  twice  in  a  daily, 
semiwcekly  or  weekly  newspaper  published  and  circulated  nearest  to  the 
boundaries  of  the  said  proposed  improvement  district,  and  which  paper 
shall  be  designated  by  the  board  of  county  commissioners  for  that  purpose, 
and  a  copy  ot  said  notice  shall  be  posted  in  at  least  three  public  places 
within  the  boundaries  of  the  proposed  district. 

(2)  The  board  of  county  commissioners  may  call  for  bids  for  pro- 
posals for  several  kinds  or  types  of  materials  for  any  of  the  improvements 
proposed,  reserving  the  right  to  select  the  kind  of  type  or  materials  to  be 
used  in  making  any  or  all  of  said  improvements  after  the  bids  or  proposals 
therefor  shall  have  been  opened,  examined  and  declared. 

(3)  The  time  fixed  for  the  opening  of  the  bids  shall  not  be  less  than  fif- 
teen days  from  the  time  of  the  final  puhiication  of  said  notice.  All  pro- 
posals or  bids  offered  shall' be  accompanied  by  a  check  payable  to  the  board 
of  county  commissioners,  certified  by  a  responsible  bank,  for  an  amount 
which,  shall  not  be  less  than  ten  per  cent  of  the  aggregate  of  said  proposal. 
Such  proposals  or  bids  shall  be  delivered  to  the  county  clerk,  and  the 
board  of  county  commissioners  shall,  in  open  session,  publicly  open  and 
examine  and  declare  the  same;  provided,  however,  that  no  proposal  or  bid 
shall  be  considered  unless  accompanied  by  said  check. 

(4)  The  board  of  county  commissioners  may  reject  any  and  all  propo- 
sals or  bids  should  it  deem  this  for  the  public  good,  and  also  the  bid  of  any 
party  who  has  been  delinquent  or  unfaithful  in  any  former  contract  with 
the  board  of  county  commissioners,  and  shall  reject  all  proposals,  other 
than  the  lowest  regular  proposal  or  bid  of  any  responsible  bidder,  and 
may  award  the  contract  for  such  work  or  improvement,  to  the  lowest  re- 
sponsible bidder  at  the  prices  named  in  his  bid. 

(5)  If  the  bids  are  rejected  or  no  bids  are  received  the  board  of  county 
commissioners  may  within  six  months  thereafter  readvertise  for  proposals 
or  bids  for  the  performance  of  the  work  as  in  the  first  instance,  without 
further  proceedings,  and  thereafter  proceed  in  the  manner  in  this  section 
provided,  .ind  shall  thereupon  return  to  the  proper  parties  the  checks 
accompanying  the  bids  so  rejected,  but  the  check  accompanying  said 
accepted  proposal  or  bid  shall  he  held  by  the  county  clerk  until  the  con- 
tract for  doing  said  work  as  hereinafter  provided  has  been  entered  into, 
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either  by  the  said  lowest  bidder,  or  by  the  owners  of  over  fifty  per  cent 
of  frontage,  whereupon  said  certified  check  shall  be  returned  to  said  bid- 
der, but  if  said  bidder  fails,  neglects  or  refuses  to  enter  into  the  contract 
to  perform  said  work  and  improvements  as  hereinafter  provided,  then  the 
certified  check  accompanying  his  bid,  in  the  amount  herein  mentioned 
shall  be  declared  to  be  forfeited  to  the  said  board  of  couutv  commissioners' 
and  shall  be  collected  by  it,  and  paid  intothe  general  fund  of  the  county! 
(6)  If  the  proposed  improvement  consists  of  the  purchase  of  an 
existing  improvement,  the  board  of  county  commissioners  may,  in  their 
discretion,  after  the  creation  of  the  said  special  improvement  district, 
and  after  ordering  the  proposed  improvement,  enter  into  a  contract  for 
the  purchase  of  said  improvement,  upon  such  terms  as  they  deem  just, 
without  advertising  for  bids,  or  proposals,  provided,  however,  that  the 
total  purchase  price  shall  not  exceed  the  amount  set  forth  in  the  notice 
required  by  section  16-1G02. 

History:     En.   Ch.   123,  L.   1915;   super-  Collateral  References 

seded  by  Ch.   156,  L.   1917;   amd.  Ch.   67,  CounticsC=>115-118    1"0 

E.   1919;    superseded   by   Sec.   7,    Ch.    147.  20  C.J.S.  Counties  §s"l831S6    1S9 

Ld   Ice  Ten  Mi  T°^<  °-  M-  1021:       ,   43  Am-  Jur-  750'  ^"  wS.  and  Con- 
una.  Sec.  3,  Ch.  131,  L.  19ol.  tracts,  §  10  et  soq. 

16-1608.     (4581)  Reletting  or  completion  of  contract  on  delinquency  of 
contractor.  If  the  contractor  who  may  have  taken  any  contract  docs  not 
complete  same  within  the  time  limited  in  the  contract,  or  within  such  fur- 
ther time  as  may  be  given  him,  the  engineer  selected  as  hereinbefore  pro- 
vided shall  report  such  delinquency  to  the  board  of  county  commissioners 
which  may  relet  the  unfinished  portion  of  said  work,  after  pursuin-  the  for- 
malities .prescribed  herein  for  the  letting  of  the  whole  in  the  firsUnstance 
or  the  board  of  county  commissioners  shall  have  the  right,  in  its  option    to' 
complete  the  contract  and  deduct  any  cost  in  excess  of  the  contract  price 
thereof  from  any  money,  bonds  or  warrants,  due  such  contractor    and  in 
the  event  there  is  no  money,  bonds  or  warrants  due  such  contractor  from 
waich  to  deduct  such  cost,  then  and  in  such  event  the  board  of  county  com- 
missioners shall  have  the  right  to  sue  such  contractor  and  recover  from 
him  such  costs. 

History:     En.  Ch.   123,  E.   1915;   super-  Collateral  References 

seded  by  Ch.  15G,  L.  1917;  and.  Ch.  67,  L.'  CounticsC=>130 

1919;    superseded   by   Sec.    8.   Ch.    147,   L.  20  C.J.S.  Counties  S  "03 

1921;  re-en.  Sec.  4581,  R.  C.  AI.  1921.  v-umn.3  s  -"•>• 

16-1609.  (45S2)  Eond  of  contractor  or  contracting  owners.  All  con- 
tractors and  contracting  owners  included  shall  at  the  time  of  executing  anv 
contract  for  any  work,  execute  a  bond  to  the  satisfaction  and  approval  o'f 
.  the  board  of  county  commissioners,  with  two  or  more  sureties,  payable  to 
said  county  m  a  sum  not  less  than  twenty-five  per  cent  of  the  amount  of  the 
contract,  conditioned  for  the  faithful  performance  of  the  contracts,  indemni- 
fying the  county  from  any  detriment,  damage  or  loss  growing  out  of  said 
work,  and  the  sureties  shall  justify  before  any  person  competent  to  adminis- 
ter an  oath  in  double  the  amount  mentioned  in  said  bond,  over  and  above  ill 
statutory  exemptions;  provided,  however,  that  nothing  herein  contained 
shall  be  considered  as  to  prevent  or  prohibit  the  board  of  county  com- 
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missioners  from  requiring  or  accepting  in  any  case  a  bond  furnished  by  a 
surety  company  authorized  to  transact  business  in  the  state  of  Montana. 

History:     En.   Ch.   123.  L.   1915;   suuer-  Collateral  References 

scded  by  Ch.  156.  L.  1017;  and.  Ch.  67,  L.  CouiticsC=l°3 

1919;   superseded   by   Sec.   9,   Ch.   147,   L.  co  CJ.S-  Counties  §  201. 

1921;  re-en.  Sec.  45S2,  R.  C.  M.  1921.  8 

16-1610.  (4583)  Notice  of  defects  or  irregularities — objections.  At 
any  time  within  sixty  days  from  the  date  of  the  awarding  of  a  contract,  any 
owner  or  other  person  having  any  interest  in  any  lot,  tract  or  plot  of  land 
liable  to  assessment,  who  claims  that  any  of  the  previous  acts  or  proceed- 
ings relating  to  said  improvements  are  irregular,  defective,  erroneous  or 
faulty,  or  that  his  property  will  be  damaged  by  the  making  of  any  of 
the  improvements  in  the  manner  contemplated,  may  file  with  the  county 
clerk  a  written  notice  specifying  in  what  respect  said  acts  or  proceedings 
are  irregular,  defective,  erroneous  or  faulty,  or  in  what  manner  and  to  what 
extent  his  property  will  be  damaged  by  the  making  of  said  improvements. 
Said  notice  shall  state  that  it  is  made  in  pursuance  of  this  section.  All  ob- 
jections in  any  act  or  proceeding  or  in  relation  to  the  making  of  said  im- 
provements must  be  made  in  writing  and  in  the  manner  and  at  the  time 
aforesaid,  and  all  claims  for  damages  therefor  siall  be  waived  by  such 
property  owner,  in  case  no  written  objection  is  filed  by  him;  provided,  that 
notice  of  the  passage  of  the  resolution  of  intention  has  been  actually 
published  and  the  notice  of  improvements  posted  as  provided  in  this  act. 

History:     En.   Ch.   123.   L.   1915;   super-  Collateral  References 

seded  by  Ch.  lflG,  L.  1917;  amd.  Ch.  67,  L.  Couutici>C="09    "10    "l" 

1919;   superseded  by  Sec.   10.  Ch.   117,  L.  20   cja    Cc-uu'tles  's~322. 

1921;  re-eu.  Sec.  45B3,  R.  C.  M.  1921.  8 

16-1611.  (4584)  Assessment  of  property — apportionment  of  costs — rail- 
roads. (1)  To  defray  the  cost  of  making  any  of  the  improvements  pro- 
vided for  in  this  act,  the  board  of  county  commissioners  shall  adopt  the  fol- 
lowing method  of  assessment:  The  board  of  county  commissioners  shall  as- 
sess the  entire  cost  of  such  improvements  against  the  entire  district  and 
each  lot  or  parcel  of  land  assessed  in  such  district  to  be  assessed  with  that 
part  of  the  whole  cost  which  its  area  bears  to  the  area  of  the  entire  district, 
exclusive  of  streets,  avenues,  alleys  and  public  places;  or  where  said  rural 
improvement  district  is  located  more  than  five  (5)  miles  from  the  boundary 
of  an  incorporated  city  or  town,  said  assessment  may,  at  the  option  of  the 
board  of  county  commissioners,  be  based  upon  the  assessed  value  of  the 
lots  or  pieces  of  land  within  said  district;  provided,  however,  that  the 
board  of  county  commissioners  in  its  discretion  shall  have  the  power  to  pay 
the  whole  or  any  part  of  the  cost  of  any  street,  aveuue  or  alley  intersection 
out  of  any  funds  in  its  hands  available  for  that  purpose,  or  to  include  the 
whole  or  any  part  of  suqJj  costs  within  the  amount  of  the  assessment  to  be 
paid  by  the  property  in  the  district.  In  order  to  apportion  the  cost  of  any 
of  the  improvements  herein  provided  for,  between  the  corner  lots  and  in- 
side lots  of  any  block,  the  board  of  county  commissioners  may  in  the  resolu- 
tion creating  any  improvement  district  provide  that  whenever  any  of  the  im- 
provements herein  provided  for  shall  be  along  any  side  street  or  abutting 
Upon  the  side  of  any  corner  lot  or  block,  that  the  ainouut  of  the  assessment 
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•ix  upon  all  property  in  the  district  created  for  such  purpose,  by  using 
f'.r  a  basis  for  such  assessment  the  method  provided  for  by  this  act. 
'!iich  resolution  shall  contain  a  description  of  each  lot  or  parcel  of  land, 
v*ith  the  name  of  the  owner,  if  known,  and  the  amount  of  eacli  partial 
Payment,  when  made,  and  the  day  when  the  same  shall  become  delinquent. 
'I  lie  payment  of  the  assessment  to  defray  the  cost  of  constructing  any 
Improvements  in  special  improvement  districts  may  be  spread  over  a  term 
'•f  not  to  exceed  thirty  (30)  years,  payment  to  be  made  in  equal  annual 
installments.  If  federal  loans  are  available,  payments  may  be  spread'  over 
"  term  of  not  to  exceed  forty  (-10)  years. 

History:     En.  Cli.   123,  L.   1915;   super-  References 

fc*ded  by   Ch.   15(3,  L.    1017;    amd.   Ch.    67,  Swords  v.  Simineo,  CS  M  1C4,  170,  21G  P 

[..  1919;   superseded   by  Sec.   13.   Ch.   147,      SOG;    Billings   Bench   Water   Assn.   v.   Yel- 
I..  1921;   re-en.   Sec.  4586.  R.   C.   M.   1921;       lowstonc  County,  70  M  401,  22.3  P  990. 
"ind.  Sec.  1,  Ch.  140,  L.  1947;  amd.  Sec.  1, 
(IU.  40,  E.  19C5.  Collateral  References 

CouutiesC=>192  191. 

20  C.J.S.  Couuties  §§  2S1,  2S4,  2S5. 

1G-1G14.  (-J5S7)  Notice  of  resolution — contents — objections.  Such  res- 
olution, signed  by  the  chairman  of  the  board  of  county  commissioners, 
'•hall  be  kept  on  file  in  the  office  of  the  county  clerk,  and  a  notice  signed  by 

•  he  county  clerk,  stating  that  the  resolution  levying  a  special  assessment  to 
•lefray  the  cost  of  making  such  improvements  is  on  file  in  the  office  of  the 
•ounty  clerk,  subject  to  inspection,  shrill  be  published  at  least  one  publica- 
tion in  a  newspaper  published  nearest  to  where  the  special  improvement  is 

•  o  be  made.  Such  notice  shall  state  the  lime  and  place  in  which  objections 
to  the  final  adoption  of  such  resolution  will  be  heard  by  the  board  of 
"ounty  commissioners,  and  the  time  for  such  hearing  shall  be  not  less  than 
live  days  after  the  publication  of  such  notice.  At  the  time  so  fixed,  the 
hoard  of  county  commissioners  .shall  meet  and  hear  all  such  objections,  and 
•'or  that  purpose  may  adjourn  from  day  to  day  and  may  by  resolution 
modify  such  assessment  in  whole  or  in  part.  A  copy  of  such  resolution,  cer- 
tified by  the  county  clerk,  must  be  delivered  to  the  county  treasurer 
two  days  after  its  passage. 

History:     En.  Ch.   123,  L.  1913;   super-  Collateral  References 

"oded  by  Ch.  15G,  L.  1917;  amd.  Ch.  07,  E.  CountiesC=>54. 

1919;   superseded   by   Sec.   14,   Ch.   147,   L.  20  CJ.S.  Counties  8  9° 
1921;  re-cn.  Sec.  4087,  R.  C.  M.  1921. 

1G-1615.  (-15SS)  Damages  to  be  added  to  cost,  when  — additional  assess- 
ments. Whenever  the  owner  or  anyone  interested  in  any  property,  situate 
in  the  special  improvement  district,  after  having  filed  with  the  county  clerk 
ft  written  notice,  claiming  that  his  property  had  been  damaged,  shad  be 
awarded  or  recover  any  amount  on  account  of  damages  sustained  to  said 
property  by  the  reason  of  the  construction  of  any  improvement  in  said 
special  improvement  district,  before  the  resolution  levying  the  assessment 
to  defray  the  cost  of  making  such  improvements  in  said  district  has  been 
passed  and  adopted  by  the  board  of  county  commissioners,  the  amount  so 
ordered  as  recovered  shall  be  added  to  and  constitute  a  part  of  making 
such  improvements,  hut  if  the  resolution  levying  the  assessment  to  defrav 
the  cost  and  expenses  of  making  said  improvements  lias  been  passed  and 
adopted  by  the  board  of  county  commissioners,  it  shall  pass  and  adopt  a 
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supplemental  resolution  levying  an  additional  assessment  against  the  prop- 
erty in  said  district  for  the  purpose  of  paying  the  amount  so  awarded  of 
covering  the  said  supplemental  resolution,  and  shall  be  made  in  the  same 
manner  and  prepared  and  certified  the  same  as  the  original  resolution 
levying  the  assessment  to  defray  the  cost  of  making  such  improvements. 

History:     En.   Ch.    123.   1».   1915;    super-  SOG;"  Billings   Bench    Water   Assn.   v.   Ycl- 

Ecdcd  by  Ch.  156,  L.  1917;  amd.  Ch.  67,  L.  lowstonc  County,  70  M  401,  225  P  996. 
1919;   superseded  by  S=c.  15,  Ch.   147,  L. 

1921;  ro-cu.  Sec.  4588,  E.  C.  JL  1921.  Collateral  References 

CounticsC=192. 

References  20  C.J.S.  Counties  §§281,  2S4. 

Swords  v.  Simineo,  OS  M  164,  170,  216  P 

16-1G16.  (-15S9)  Incidental  expenses  as  costs  of  improvement — duty  of 
county  clerk.  The  cost  and  expense  connected  with  and  incidental  to  the 
formation  of  any  special  improvement  district,  including  the  cost  of  prepa- 
ration of  plans,  specifications,  maps,  plats,  engineering,  superintendence  and 
inspection,  and  preparation  of  assessment-rolls,  shall  be  considered  a  part 
of  the  cost  and  expenses  of  making  the  improvements  within  such  special 
improvement  districts,  and  it  shall  be  the  duty  of  the  engineer  selected  as 
hereinbefore  provided  to  keep  an  account  of  all  costs  and  expenses  in- 
curred in  his  oflicc  in  connection  with  every  special  improvement  district, 
and  certify  the  same  to  the  county  clerk,  whose  duty  it  shall  be  to  prepare 
all  necessary  schedules  and  resolution  levying  the  taxes  and  assessments 
in  such  special  improvement  district. 

History:     En.   Ch.    123,   L.   1915;    super-      1919;   superseded  by   Sec.   16,   Ch.   147,   L. 
aeded  by  Ch.  150,  I..  ID 7;  amd.  Ch.  67,  L.      1921;  rc-cn.  Sec.  4589,  R.  C.  M.  1921. 

1C-1617.  (4590)  Special  assessments,  etc.,  a  lien  on  property.  Any 
special  assessment  made  and  levied  to  defray  the  cost  and  expenses  of  any 
of  the  work  enumerated  in  this  act,  together  with  any  percentages  imposed 
for  delinquency  and  for  cost  of  collection,  shall  constitute  a  lien  upon  and 
against  the  property  upon  which  such  assessment  is  made  and  levied,  and 
from  and  after  the  date  of  the  passage  of  the  resolution  levying  such 
assessment,  which  lien  can  only  be  extinguished  by  payment  of  such  as- 
sessment, with  all  penalties,  costs  and  interest. 

History:     En.  Ch.   123,  L.   1915;   super-  Collateral  References 

ECdcd  by  Ch.  150,  L.  1917;  arr.d.  Ch.  67,  L.  .IS   Am>  Jlir>   7o4|   Special   or   Local    As- 

1919;    superseded   by   Sec.    17.   Ch.    147,   L.       scssmc„ts,  §  194  ct  sen. 
1921;  rc-cn.  Sec.  4590,  R.  C.  M.  1921.  *  ' 

1G-1G18.  (1591)  Effect  of  misnomer  or  mistake.  "When  under  any  of 
the  provisions  of  this  act  special  taxes  and  assessments  arc  assessed  against 
any  lot  or  parcel  of  land  as  the  property  of  a  particular  person,  no  misno- 
mer of  the  owner  or  supposed  owner,  or  other  mistake,  relating  to  the 
ownership  thereof,  shall  affect  such  assessment  or  render  it  void  or  void- 
able. 

nistory:     En.   Ch.   123,   L.   1915;    super-       1919;   superseded   by   Sec.   IP,   Ch.    147,   L. 
seded  by  Ch.  156,  L.  1917;  aracl.  Ch.  67,  L.       1921;  rc-cu.  Sec.  4591,  K.  C.  M.  1921. 

1G-1G19.     (I.192)  Maintenance  of  improvements — resolution— change  in 

maiutenancc  districts.  (1)  Win-never  any  sanitary  or  storm  sewers,  lights 
or  light  systems,  waterworks  plants,  water  systems,  or  sidewalks,   or  any 
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other  special  improvements  petitioned  for,  or  created  by  the  state  or  federal 
government,  have  been  made,  built,  constructed,  erected  or  accomplished 
as  in  this  act  provided,  it  is  hereby  made  the  duty  of  the  board  of  county 
commissioners,  under  whose  jurisdiction  the  district  was  created  or  super- 
vised or  directed,  adequately  and  suitably  to  maintain  and  preserve  said 
improvements  and  fully  to  keep  the  same  in  proper  repair  and  operation 
by  contract  or  otherwise,  in  such  way  or  manner  as  the  board  shall  deem 
suitable  and  proper.  The  whole  cost  of  maintaining,  preserving  and  re- 
pairing of  said  improvements  in  any  improvement  district  shall  be  paid  by 
assessing  the  entire  district  in  the  method  provided  for  by  section  1G-1603 
of  this  code. 

(2)  It  shall  be  the  duty  of  the  board  to  estimate  as  near  as  practicable 
the  cost  of  maintaining,  preserving  or  repairing  the  improvements  in  each 
district  for  each  year  beginning  January  first  or  such  other  time  as  it  may 
appear  necessary;  and  before  the  first  ilondaV  in  September  of  each  year 
the  board  shall  pass  and  finally  adopt  a  resolution  levying  and  assessing 
all  the  property  within  the  district  within  an  amount  equal  to  the  whole 
cost  of  maintaining,  preserving  or  repairing  said  improvements  within  the 
district,  and  the  same  shall  be  proportioned  as  provided  in  section  1G-1C03, 
supra.  Said  resolution  levying  assessments  to  defray  the  cost  of  maintenance, 
preservation  or  repairs  of  such  improvements  shall  be  prepared  and  certi- 
fied to  in  the  manner  as  near  as  may  be  to  a  resolution  levying  assessments 
for  making,  constructing  and  installing  the  improvements  in  said  special 
improvement  districts,  and  the  money  collected  therefor  shall  be  paid  into 

a  fund  known  ns  Special  Improvement  District  Xo Maintenance 

Fund,  the  number  of  which  shall  correspond  with  the  number  of  special 
improvement  district  in  which  the  improvements  so  maintained  are  situ- 
ated; and  such  fund  shall  be  used  to  defray  the  expense  of  maintenance, 
preservation  or  repair  of  said  improvements,  and  for  no  other  purpose. 
Any  special  assessment  levied  and  made  for  any  of  the  purposes  in  this 
section  mentioned,  together  with  all  costs  and  penalties,  shall  constitute 
a  lien  upon  and  against  the  property  npon  which  said  assessment  is  made 
and  levied  from  and  after  the  date  of  the  final  passage  and  adoption  of 
the  resolution  levying  the  same,  which  lien  can  only  be  extinguished  by 
payment  of  such  assessment,  with  all  penalties,  costs  and  interest. 

The  board  shall  have  the  power  not  more  than  once  a  year  of  changing, 
by  resolution,  the  boundaries  of  any  maintenance  district. 

Ilistory:     En.   Ch.  123,  L.  1915;    super-  References 

seded  by  Ch.  15G,  L.  1017;  .nmd.  Ch.  G7.  L.  Swords  v.  Simineo.  GS  M  164,  170,  C1G  P 

1019;   superseded   by   Sec.   19.   Ch.   1-J7,  L.  g0G.    nillincs   Bench   Water   Assn.    v.   Yel- 

1921;  rc-cii.  Sec.  4592,  K.  C.  M.  1021;  a:nd.  ]0wsto.ic  County,  70  M  401,  225  P  99G. 
Bee.  3,  Ch.  133,  L.  1929;  amd.  Sec.  1,  Ch. 
104,  L.  1935. 

16-1G20.  (4"i93)  Form  and  terms  of  district  warrants  and  bonds— pay. 
toent  of  contracts.  (1)  All  costs  and  expenses  incurred  in  the  construc- 
tion or  maintenance  of  any  improvement  specified  in  this  act,  in  any  im- 
provement district  shall  be  paid  for  by  special  improvement  district 
bonds,  or  warrants.  Such  bonds  or  warrants  shall  be  drawn  in  substantially 
the  following  form: 
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District  No. 


United  States  of  America 

State  of  Montana 

Warrant  or  Dollars 

(Bond  Xo. )  $ 

Interest  at  the  rate  of percent  per  annum,  payable  annually. 

Special  Improvement  District  Coupon 
Warrant  or  Bonds 

,  Montana. 

.  Issued  by  the  County  of ,  Montana. 

:  The   county   treasurer   of  County,   Montana,    will   pay    to 

,  or  bearer,  the  sum  of  dollars,  as  authorized   by 

Resolution  Xo. ,  as  passed  on  the .—  day  of ,  19 ,  creat- 
ing or  maintaining  the   Special  Improvement  District  Xo.  ,  for   the 

construction  (or  maintenance)  of  the  improvements  and  work  performed 
as  authorized  in  said  resolution  to  be  done  in  said  district,  and  all  laws, 
resolutions  and  ordinances  relating  thereto,  in  payment  of  the  contract 
in  accordance  therewith.  The  principal  and  interest  of  this  warrant   (or 

bond)   arc  payable   at   the   office  of  the  county   treasurer   of  

County,  Montana. 

This  warrant   (or  bond)   bears  interest  at  the  rate  of  per  cent 

per  annr.i'.i  from  the  date  of  the  registration  of  this  warrant  (or  bond), 
as  expressed  herein,  until  the  date  called' for  the  redemption  by  the  county 
treasurer.  The  interest  on  this  warrant  (or  bond)  is  payable  aunually  on 

the  first  day  of  .  each  year,  unless  paid  previous  thereto  and 

as  expressed  by  the  interest  coupons  hereto  attached,  which  bear  the 
signatures  of  the  chairman  of  the  board  of  county  commissioners  and 
the  county  clerk. 

This  warrant  (or  bond)  is  payable  from  the  collection  of  a  special  tax 
or  assessment  winch  is  a  lien  against  the  real  estate  within  said  improve- 
ment districts,  as  described  in  said  resolution  hereinbefore  referred  to. 

This  warrant  (or  bond)  is  redeemable  at  the  option  of  the  county  at 
any  time  there  arc  funds  to  the  credit  of  said  special  improvement  dis- 
trict fund  (construction  and  maintenance)  for  the  redemption  thereof,  and 
in  the  manner  provided  for  the  redemption  of  the  same. 

It  is  hereby  certified  and  recited,  that  all  tilings  required  to  be  done 
precedent  to  the  issuance  of  this  warrant  (or  bond)  have  been  properly 
done,  happened  and  been  performed  in  the  manner  prescribed  by  the 
laws  of  the  state  of  Montana  and  the  resolution  and  ordinances  of  the 
county  of  ,  Montana,  relating   to   the  issuance   thereof. 

Dated   at  ,   Montana,   this   day   of   ,    19 , 

County  of  ,  Montana. 

(SEAL) 

By  1  chairman  of  the  board  of  county  commissioners. 

(SEAL) 
County  CK-ik 
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Registered  at  the  office  of  the  county  treasurer  of ,  County, 

Montana  this  day  of  ,  19 . 

County  Treasurer 

(2)  And  the  same  shall  be  drawn  against  the  special  improvement 
district  fund  created  for  the  district,  that  is,  either  the  construction  or 
maintenance  fund  as  the  case  may  be,  and  shall  bear  interest  from  the 
date  of  registration  until  called  for  redemption  or  paid  in  full,  interest 
to  be  payable  annually  on  the  first  day  of  January  of  each  year,  unless  the 
board  of  county  commissioners  prescribe  auother  date.  Such  warrants 
(or  bonds)  shall  bear  the  signatures  of  the  chairmau  of  the  board  of 
county  commissioners  and  the  county  clerk,  and  shall  bear  the  corporate 
seal  of  the  county.  They  shall  be  registered  in  the  office  of  the  county  clerk 
and  the  county  treasurer,  and,  if  interest  coupons  be  attached  thereto, 
they  shall  also  be  so  registered,  and  shall  bear  the  signatures  of  the 
chairman  of  the  board  of  county  commissioners  and  the  county  clerk, 
provided  however,  that  said  coupons  may  bear  the  facsimile  signatures  of 
said  officers  in  the  discretion  of  the  board  of  county  commissioners.  Said 
bonds  shall  be  in  denominations  of  one  hundred  dollars  ($100)  or  fractions, 
or  multiples  thereof;  and  ma}-  be  issued  hi  installments,  and  may  extend 
over  a  period  of  not  to  exceed  thirty  (30)  years,  except  that  if  federal 
loans  are  available  for  improvements,  repayment  may  extend  over  a  period 
not  to  exceed  forty  (40)  years. 

(3)  Such  warrants  (or  bonds)  shall  be  redeemed  by  the  county  trea- 
surer when  there  are  funds  in  the  special  improvement  district  fund 
against  which  said  warrants  (or  bonds)  are  issued  available  therefor; 
provided  that  the  county  treasurer  shall  first  pay  out  of  the  proper  special 
improvement  district  fund,  annually,  the  interest  on  all  outstanding  war- 
rants (or  bouds)  on  presentation  of  the  coupons  belonging  thereto,  and 
any  funds  remaining  in  the  proper  fund  shall  be  applied  to  the  payment  of 
the  principal  and  the  redemption  of  the  warrants  (or  bonds)  in  order  of 
their  registration;  provided,  further,  that  whenever  there  are  any  funds 
in  any  special  improvement  district  fund,  after  paying  the  interest  on 
such  warrants  (or  bonds)  drawn  against  said  fund,  the  county  treasurer 
shall  call  in  for  payment  outstanding  warrants  (or  bonds),  which,  together 
with  the  interest  thereon  to  the  date  of  redemption,  will  equal  the  amount 
of  said  fund  on  that  date,  which  date  shall  be  fixed  by  the  county  trea- 
surer, who  shall  give  notice  by  publication  once  in  a  newspaper  published 
in  the  city,  or,  at  the  option  of  the  county  treasurer,  by  written  notice  to 
the  holder  or  holders  of  such  warrants  (or  bonds),  if  their  address  be 
known,  of  the  number  of  warrants  (or  bonds),  and  the  date  on  which 
payment  will  be  made,  which  date  shall  not  be  less  than  ten  (10)  days 
after  the  date  of  publication  or  of  service  of  notice,  and  on  which  date  so 
fixed,  interest  shall  cease. 


(4)     The  board  of  county  commissioners  shall  provide  for  making  pay- 

b t'll  lna'nt,"a771'  in,Pr0VCme»ts  »>  »»)•  rural  improvement  distnet 
"}  the  lollou-ing  method: 
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The  board  of  county  commissioners  shall  sell  bonds  or  warrants  issued 
under  the  provisions  hereof,  in  an  amount  suflicient  to  pay  that  pa.it  of  the 
total  cost  and  expense  of  making  the  improvement  which  is  to  be  nssesscd 
against  the  property  within  the  district,  to  the  highest  and  best  bidder 
therefor  for  cash,  for  not  less  than  the  face  value  of  such  bonds,  or  war- 
rants, and  including  interest  thereon,  and  shall  use  the  proceeds  of  such 
sale  in  making  payment  to  the  contractor,  or  contractors,  and  such  pay- 
ment may  be  made  either,  from  time  to  time,  on  estimates  made  by  the 
engineer  iu  charge  of  such  improvements  for  the  county,  or  upon  the 
entire  completion  of  the  improvements  and  the  acceptance  thereof  by  the 
board  of  county  commissioners.  The  provisions  of  sections  11-2313,  11- 
2314  and  11-2315,  which  relate  to  the  notice  of  sale,  publication  of  notice 
and  manner  and  method  of  selling  bonds  by  cities  and  towns,  in  so  far  as 
the  same  are  applicable  thereto  and  not  in  conflict  with  the  provisions  of 
this  section,  shall  apply  to,  govern  and  control  the  form  of  notice  of  sale, 
publication  of  notice  and  manner"  and  method  of  selling  such  bonds  or 
warrants. 

History:     En.  Ch.   123,  L.   1915;   super-      Ch.   260,   E.   1959;    amd.   Sec.  2,   Ch.   13G, 
Bcdcd   by  Ch.   150.  L.   1917;    amd.   Ch.   C7,      E.  19G1;  amd.  Sec.  2,  Ch.  40,  L.  19G5. 
Ij.   1919;   superseded  by   Sec.   20,   Ch.   147, 
L.  1921;  rc-cn.  Sec.  4593,  B.  C.  M.  1921;  Cross-Kef erence 

amd.  Sec.  1,  Ch.  3,  L.  1955;   amd.  Sec.  7,  Investment  of  interest  and  sinking  fund 

moneys,  sec.  11-22SS. 

1G-1G21.     (4594)  Repealed—  Chapter  13G,  Laws  of  1961. 

Repeal  was    repealed    by    Sec.    1,    Ch.    136,    Laws 

This  section  (Sec.  21,  Ch.  147,  L.  1921),       1^01. 
relating  to  contracts  payablo  in  warrants,  , 

16-1G22.  (4595)_  County  treasurer  to  collect  assessments.  It  shall  be 
the  duty  of  the  county  treasurer,  in  accordance  with  the  provisions  of  the 
Revised  Codes  of  Montana,  where  any  resolution  of  assessment,  cither  for 
construction  or  maintenance,  has  been  duly  certified  by  the  county  clerk,  to 
collect  such  assessment  in  the  same  manner  and  at  the  same  time  as  taxes 
for  general  and  municipal  purposes  arc  collected  by  him. 

History:     En.   Ch.   123,  L.   1915;    super-  Collateral  References 

Bcdcd  by  Ch.  15G,  L.  1917;  amd.  Ch.  07,  E.  CountiesC=l194 

1919;   superseded   by  Sec.   22.   Ch.   147,   L.  oQ  CJS    Counties  S  2S5. 

1921;  rc-cn.  Sec.  4595,  K.  C.  M.  1921.  3 

16-1623.  (4590)  Correction  of  erroneous  or  invalid  assessment.  "When- 
ever, by  reason  of  any  alleged  nonconformity  to  any  law,  or  by  reason  of 
any  omission  or  irregularity,  any  special  tax  or  assessment  is  either  in- 
valid or  its  validity  is  questioned,  the  board  of  county  commissioners  may 
make  all  necessary  orders  and  may  take  all  necessary  steps  to  correct  the 
same,  and  to  reassess  and  relcvy  the  same,  including  the  ordering  of  work, 
with  the  same  force  and  effect  as  it  made  at  the  time  provided  by  law,  or 
resolution  relating  thereto;  and  may  reassess  and  rclevy  the  same  with  the 
same  force  anil  effect  as  an  original  levy;  whenever  any  apportionment  or 
assessment  is  made,  and  any  property  is  assessed  too  little  or  too  much, 
the  same  may  he  corrected  and  reassessed  for  "such  additional  amount  as 
may  be  proper,  or  the  assessment  may  he  reduced  even  to  the  extent  of 
refunding  the  tax  collected.    Any  special  tax  upon  reassessment  or  relevy 
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shall,  so  far  as  it  is  practicable,  be  levied  and  collected  as  the  same  would 
have  been  if  the  first  levy  had  been  enforced;  and  any  provision  of  any 
law  specifying  a  time  when,  or  order  in  which  acts  shall  be  done  in  a  pro- 
ceeding which  may  result  in  a  special  tax  shall  be  taken  to  be  subject  to 
the  qualifications  of  this  act.  Any  and  every  rule  and  regulation  of  any 
board  of  county  commissioners  passed  in  substantial  conformity  with  this 
section  is  hereby  legalized. 

History:     En.   Ch.   123,  L.   1915;   super-      1919;   superseded  by  Sec.  23.   Ch.   147,  L. 
seded  by  Ch.  156,  L.  1917;  smd.  Ch.  67,  L.      1921;  re-er.  Sec.  4596.  E.  C.  M.  1921. 

16-1624.  (4597)  Payment  of  tax  under  protest — action  to  recover. 
When  any  tax  levied  and. assessed  under  any  of  the  provisions  of  this  act 
is  deemed  unlawful  by  the  party  whose  property  is  thus  taxed,  or  from 
whom  such  tax  is  demanded,  such  person  may  pay  such  tax  or  any  part 
thereof  deemed  unlawful  under  protest  to  the  county  treasurer,  and  there- 
upon such  party  so  paying,  or  his  legal  representative,  may  bring  an  action 
in  any  court  of  competent  jurisdiction  against  the  officer  to  whom  sucli  tax 
was  paid,  or  against  the  county  in  whose  behalf  the  same  was  collected,  to 
recover  such  tax  or  any  portion  thereof  so  paid  under  protest;  provided, 
however,  that  any  action  instituted  to  recover  such  tax  paid  under  protest 
must  be  commenced  within  sixty  days  after  the  date  of  payment  thereof. 
The  tax  so  paid  under  protest  shall  be  held  by  the  county  treasurer  until 
the  determination  of  any  action  brought  for  the  recovery  thereof. 

History:     En.  Ch.  123,  L.  1S15;   super-  Collateral  Rcfcrci.jcs 

seded  by  Ch.  156,  L.  1917;  amd.  Ch.  G7,  L.  CounticsC=>19G  (1) 

1919;   superseded   by  Sec.   21,  Ch.   147,  L.  o0  c  j  s    Counties  $S  2SG-2SS. 

1921;  rc-cu.  Sec.  4597,  K.  C.  M.  1921.  4S   Am.  Jur.   7G4j   .s*ccial   or  Local   As- 

ecssmeuts,  §  2C1   ct  scij.  > 

16-1G25.  (4598)  Mistake  not  to  vitiate  liens.  Any  mistake  in  the  de- 
scription of  property  or  the  name  of  the  owner  shall  not  vitiate  any  liens 
created  by  this  act,  unless  it  is  impossible  to  identify  the  property  from  the 
description. 

History:     En.   Ch.   123,   L.   1915;    super-      1919;   superseded  by  Sec.  25,   Ch.   147,  L. 
seded  by  Ch.  15G,  L.  1917;  amd.  Ch.  C7,  L.      1921;  re-ea.  Sec.  4598,  K.  C.  M.  1921. 

16-1626.  (4599)  Definition  of  terms.  1.  The  person  owning  the  fee, 
or  the  person  to  whom,  on  the  day  the  action  is  commenced,  appears  the 
legal  title  to  the  lot  and  lands,  by  deed  duly  recorded  in  the  county  record- 
er's office  in  each  county,  or  the  person  in  possession  of  lands,  lots  or  por- 
tions of  lots,  or  buildings  under  claim,  or  exercising  acts  of  ownership 
over  the  same  for  himself,  or  as  the  executor,  administrator  or  guardian 
of  the  owner,  shall  be  regarded,-  treated  and  deemed  to  be  the  "owner''  for 
the  purpose  of  this  act,  according  to  the  intent  and  meaning  of  that  word  as 
used  in  this  act.  And  in  case  of  property  leased,  the  possession  of  the 
tenant  or  lessee  hohliivg  and  occupying  under  such  persons  shall  be  deemed 
the  possession  of  such  owner. 

2.  The  words  "work,"  "improved"  and  "improvements,"  as  used  in  this 
act,  shall  include  all  work  or  the  securing  of  property,  by  purchase  or 
otherwise,  mentioned  in  this  act,  and  also  the  construction,  reconstruction, 
maintenance  and  repairs,  of  all  or  any  portion  of  said  work. 
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.  .  3.  The  term  "incidental  expenses,"  as  used  in  this  act,  shall  include 
the  compensation  of  the  engineer  selected  as  hereinbefore  provided  for 
work  done  by  him;  also  the  cost  of  printing  and  advertising*,  as  provided 
in  this  act;  also  the  expenses  of  making  the  assessment  for  any  work 
authorized  by  this  act.  All  demands  for  incidental  expenses  in  this  sub- 
division shall  be  presented  to  the  county  clerk  by  itemized  bill,  duly  veri- 
fied by  oath  of  the  demandant. 

4.  The  notices,  resolutions,  orders  or  other  matter  required  to  be  pub- 
lished by  the  provisions  of  this  act,  shall  be  published  in  a  daily  news- 
paper or  a  semhveckly  newspaper,  or  weekly  newspaper,  to  be  designated 
by  the  board  of  county  commissioners,  as  often  as  the  same  is  issued  during 
the  period  specified  for  said  publication,  and  no  other  statute  shall  govern 
or  be  applicable  to  publications  herein  provided  for;  provided,  however, 
that  in  case  there  is  no  daily,  semiweekly  or  weekly  newspaper  printed 
or  circulated  in  any  such  county,  then  such*  notices,  resolutions,  orders  or 
other  matters  as  are  herein  required  to  be  published  in  a  newspaper,  shall 
be  posted  and  kept  posted  for  the  same  length  of  time  as  required  herein 
for  the  publication  of  the  same  in  a  daily,  semiweekly  or  weekly  news- 
paper, in  three  of  the  most  public  places  in  each  voting  precinct,  except 
herein  otherwise  specifically  provided.  Proof  of  the  publication  or  posting 
of  any  notice  provided  for  herein  shall  be  made  by  affidavit  of  the  owner, 
publisher,  printer  or  clerk  of  the  newspaper,  or  of  the  poster  of  the  notice. 
No  publication  of  notice  other  than  that  provided  for  in  this  act  shall  be 
necessary  to  give  validity  to  any  of  the  proceedings  provided  therein. 
The  word  "twice,"  as  used  in  this  act,  referring  to  the  number  of  times, 
notices,  resolutions  or  other  matter  shall  be  published,  shall  be  held  to 
mean,  publication  of  the  same  in  two  entire  issues  of  the  newspaper,  one 
being  on  one  day  and  the  other  issue  being  on  a  subsequent  day  of  the 
same  or  subsequent  week. 

5.  The  word  "municipality"  and  the  word  "city,"  as  used  in  this  act, 
shall  be  understood  and  so  construed  as  to  include,  and  are  hereby  de- 
clared to  include,  all  corporations  heretofore  organized  and  now  exist- 
ing, and  those  hereafter  organized  for  municipal  purposes. 

6.  The  word  "paved"  or  "rcpaved,"  as  used  in  this  act,  shall  be  held 
to  mean  and  include  pavement  of  stone,  whether  paving  blocks  or  mac- 
adam, or  of  bituminous  rock  or  asphalt,  or  of  wood,  brick  or  other  material, 
whether  patented  or  not,  which  the  board  of  county  commissioners  by  rule 
or  resolution  shall  adopt. 

7.  The  word  "street."  as  used  in  this  act,  shall  be  deemed  and  is 
hereby  declared  to  include  avenues,  highways,  lanes,  alleys,  crossings  or 
intersections,  courts  and  places,  which  have  been  dedicated  and  accepted 
According  to  the  law  or  in  common  and  undisputed  use  by  the  public  for  a 
period  of  not  less  than  five  years  next  preceding,  and  the  term  "main 
street"  means  such  actually  opened  street  or  streets  as  bound  a  block;  and 
the  word  "blocks,"  whether  regular  or  irregular,  shall  menu  such  blocks 
as  are  bounded  by  main  streets,  or  partially  by  a  boundary  line  of  the  city. 

8.  The  term  "engineer,"  designated  in  the  petition  as  used  in  this 
act,  shall  lie  understood  and  so  construed  as  to  mean  the  person,  firm  or 
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corporation  whose  name  is  designated  and  approved  by  the  board  of  county 
commissioners  as  the  engineer  iu  the  original  petition  asking  for  the  im- 
provement and  may  be  t lie  county  surveyor. 

9.  .The  term  "board  of  county  commissioners"  is  hereby  declared  to 
include  any  body  or  board  which  under  the  law  is  the  legislative  depart- 
ment of  the  government  of  the  county. 

10.  The  terms  "clerk,"  "county  clerk,"  as  used  in  this  act,  arc  hereby 
declared  to  include  any  person  or  officer  who  shall  be  clerk  of -the  said 
board  of  county  commissioners. 

11.  The  term  "quarter  block,"  as  used  in  this  act,  as  to  irregular 
blocks,  shall  be  deemed  to  include  all  lots  or  portions  of  lots  having  any 
frontage  on  cither  intersecting  street  halfway  from  such  intersection  to 
the  next  main  street,  or  when  no  main  street  intervenes  all  the  way  to  the 
boundary  line  of  any  city. 

12.  The  term  "county  treasurer,"  as  used  in  this  act,  shall  be  held  to 
mean  and  include  any  person  who,  under  whatever  name  or  title,  is  the 
custodian  of  the  funds  of  the  county. 

13.  The  term  "street  intersection,"  wherever  used  in  this  act,  shall  be 
held  to  mean  that  parcel  of  land  at  the  point  of  juncture  or  crossing  of 
intersecting  streets  which  lies  between  lines  drawn  from  corner  to  corner 
of  all  lot  lines  immediately  cornering  at  such  juncture. 

History:     En.  Ch.  123,  L.  1013;   super-  References 

seded   by   Ch.   156,  L.   191V;    ami.   Ch.   67,  Stu>Jcr  Const r.  Co.  v.  Rural  Special  Im- 

L.  1919;  superseded  by  Sec.  26,  Cli.  147,  provcnicnt  District  No.  20S,  —  M  — ,  438 

3U  1921;  rc-cn.  Sec.  4099.  R.  C.  M.   1921;  p   -j  gu5    $07:   Swords  v.  Nutt,   11  1'  2d 

amd.  Sec.  4,  Cli.  134,  L.  19G1.  gcc. 

1C-1C27.  (4G00)  Jurisdiction  of  board  preserved  on  adjournment- 
notice  of  hearing.  Whenever"  in  proceedings  hereunder,  a  time  and  place 
for  hearing  by  the  board  of  county  commissioners  is  fixed,  and,  from  any 
cause  the  hearing  is  not  then  and  there  held  or  regularly  adjourned  to  a 
time  and  place  fixed,  the  power  and  jurisdiction  of  the  board  of  county 
commissioners  in  the  premises  shall  not  be  thereby  divested  or  lost,  but  the 
board  of  county  commissioners  may  proceed  anew  to  fix  a  time  and  place 
for  the  hearing  and  cause  notice  thereof  to  be  given  by  publication  by  at 
least  one  insertion  in  a  daily,  scmiwcekly  or  weekly  newspaper,  such 
publication  to  be  at  least  five  days  before  the  date  of  the-hearing,  and  there- 
upon the  board  of  county  commissioners  shall  have  power  to  act  as  in  the 
first  instance. 

History:     En.   Ch.   123,  L.    1915;    super-      1919;    superseded  by  Sec.   27,   Ch.   147,  Ii. 
seded  by  Ch.  106,  L.  1917;  amd.  Ch.  67,  L.      1921;  rc-cn.  Sec.  4600,  It.  C.  M.  1921. 

16-1G23.  (4G01)  County  clerk  to  post  notices— effect  of  error.  When- 
ever any  resolution,  order,  notice  or  determination  is  required  to  be  pub- 
lished or  posted,  and  tjjc  duty  of  posting  or  procuring  the  publication  or 
posting  the  same  is  not  specifically  enjoined  upon  any  officer  in  the  county, 
it  shall  be  the  duty  of  the  county  clerk  to  post,  or  procure  the  publication  or 
posting  thereof,  as  the  case  may  be.  Xo  proceeding  or  step  herein  shall  be 
invalidated  6r  affected  by  any  error  or  mistake  or  departure  herefrom  as 
to  the  officer  or  person  posting  or  procuring  the  publication  or  posting  of 
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any  resolution,  notice,  order  or  determination  hercinunder  when  the  same 
is  actually  published  or  posted  for  the  time  herein  required. 

History:     En.  Ch.  123,  L.  1915;   super-      1919:   supersjded  by  Sec.  28,  Ch.   147,  L. 
seded  by  Ch.  13G.  L.  1917;  and.  Ch.  C7,  L.      1921;  re-en.  Sec.  4C01,  R.  C.  M.  1921. 

16-1629.  (4G01.1)  Maintenance  of  lighting  systems  in  rural  improve- 
ment districts — contract  for  furnishing-  light — apportionment  of  costs — 
maintenance  fund — lien  of  assessment.  (1)  When  there  has  been,  or 
shall  be,  created  a  rural  improvement  district,  according  to  the  provisions 
of  sections  1G-1C01  through  16-1G32,  for  the  purpose  of  securing  a  light- 
ing system  for  the  territory  embraced  in  such  rural  improvement  district, 
and  no  expense  of  construction  is  incurred  by  such  rural  improvement  dis- 
trict in  the  installation  of  such  lighting  system,  and  it  is  necessary  only 
to  secure  fuuds  for  the  maintenance  and  operation  of  said  system,  and 
lights  for  said  territory  can  best  be  secured  by  entering  a  contract  for 
such  lighting  with  some  other  person  or  corporation,  the  board  of  county 
commissioners  of  such  county  may  enter  into  a  contract  with  other  per- 
sons or  corporation  for  the  purpose  of  furnishing  light  to  said  rural  im- 
provement district. 

(2)  The  cost  of  said  service  to  said  rural  improvement  district  may 
be  apportioned  among  the  various  tracts  of  land  within  said  improvement 
district  in  proportion  to  the  assessed  value  of  said  lands  within  said  im- 
provement district  as  determined  by  the  said  board  of  county  commis- 
sioners, or  at  the  option  of  said  board,  in  proportion  to  the  lineal  front 
footage  as  determined  by  said  board  of  each  tract,  any  part  of  which  is  in 
the  district,  and  abuts  the  street  or  roadway  along  which  the  lighting 
system  is  to  be  maintained,  or  in  proportion  to  the  area  as  determined  by 
said  board  of  that  portion  of  each  tract  included  in  the  district;  and  before 
the  first  Monday  of  September  of  each  year,  the  board  of  county  com- 
missioners shall  pass,  and  finally  adopt  a  resolution  levying  and  assessing 
all  the  property  within  the  district,  an  amount  equal  to  tiie  whole  cost 
of  maintaining  said  lighting  system,  and  the  same  shall  be  proportioned 
against  the  several  tracts  of  land  in  said  district  as  provided  herein.  Said 
resolution  levying  assessments  to  defray  the  cost  of  maintenance  shall 
be  prepared  and  certified  to  in  the  manner  as  near  as  may  be  to  a  reso- 
lution levying  assessments  for  making,  constructing,  and  installing  the 
improvements  in  said  special  improvement  districts,  and  the  money 
collected  therefor,  shall  be  paid  into  a  fund  known  as  Special  Improve- 
ment District  No Maintenance  Fund,  the  number  of  which 

shall  -correspond  with  the  number  of  the  special  improvement  district 
in  which  the  improvements  so  maintained  are  situated,  and  such  funds 
shall  be  used  to  defray  the  expense  of  maintenance  of  said  system,  and 
for  no  other  purpose.  Any  such  assessment  levied  and  made  for  any 
purpose  in  this  section  mentioned,  together  with  all  cost  and  penalties, 
shall  constitute  a  lien  upon  and  against  the  property  upon  which  said 
assessments  are  made  and  levied  from  and  after  the  date  of  the  final 
passage  and  adoption  of  the  resolution  levying  the  same,  which  lien  can 
be  only  extinguished  by  payment  of  such  assessments,  with  all  penalties, 
costs  and  interest. 
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nistory:     En.  Sec.  1,  Ch.  58,  L.  1033;      euee  to  sections  1G-1G01    through   1G-1G32 
»od.  Sec.  1,  Ch.  217,  L.  1050.  in  subsection   (1)  of  this  section,  was  ro- 

Compiler's  Note  Pculcd  b>'  Scc'  l>  Ch'  VM>  Law*  1£>Ch 

8ection   1G-1G21,   included  in   the   refer- 

16-1C30.     (4G01.2)  Power  to  change  boundaries— application  of  act.  The     ' 
board  has  the  power  not  more  than  once  a  year  of  changing,  by  resolu- 
tion, the  boundaries  of  any  maintenance  district.  Provisions  of  this  act 
shall  only  apply  to  the  method  of  securing  funds  for  the  maintenance  of 
rural  improvement  districts  for  lighting  systems. 
History:     En.  Sec.  2,  Ch.  53,  L.  1033. 

1C-1G31.  (4G02)  Transfer  of  management  and  control  of  district  to 
city  or  town.  When  a  special  improvement  district  has  been  created  in  ac- 
cordance with  the  provisions  of  chapter  123,  laws  of  the  fourteenth  legis- 
lative assembly,  in  any  county  of  the  state,  and  the  property  contained 
therein  shall  have  become  a  part  of  or  included  within  the  boundaries  of 
an  incorporated  city  or  town,  such  city  or  town  is  authorized  and  em- 
powered to  take  over,  operate,  and  control  the  same,  and  the  board  of  county 
commissioners  shall  have  the  right  and  authority  to  transfer  the  operation,  ^ 

control  and  management  thereof  to  such  city  or  town,  upon  such  terms  and  ^ 

conditions  as  may  be  agreed  upon.  Compiler's  Notes 

History:     En.  Sec.  1.  Ch.  150,  L.  1010;     Chapter  123,  law,  of  the  fourteenth  U>e.       Ml"*1'0"'  *"  "P"™  hy  Ch-  U7<  ** 
re-en.  Sec.  4G02,  11.  C.  M.  1021.  ''ativo    assembly    (1015),    referred    to    in  -    •  - 

16-1C32.     (4G03)  Authority  of  city  or  town  to  levy  tax.  Such  city  or 

town  is  authorized  to  levy  and  collect  a  special  tax  for  the  purpose  of- 

raising  funds  to  pay  the  expense  of  maintenance,  operation,  and  control  of 

such  improvement  district. 

History:     En.  Sec.  2,  Ch.  15G,  L.  1010;  . 
ro-cn.  Sec.  -1C03,  R.  C.  M.  1021. 

16-1033.  Rural  special  improvement  district  revolving  fund.  The 
board  of  county  commissioners  of  any  county  in  the  state  which  may  here- 
after create  any  rural  special  improvement  district  or  districts  for  any 
purpose  shall,  in  order  to  secure  prompt  payment  of  any  special  improve- 
ment district  bonds  or  warrants  issued  in  payment  of  improvements  made 
therein,  and  the  interest  thereon  as  it  becomes  due,  create,  establish,  and 
maintain  by  resolution  a  fund  to  be  known  and  designated  as  "Rural 
Special  Improvement  District  Revolving  Fund." 
History:     En.  Sec.  1,  Ch.  188,  L.  1057. 

16-1G34.  Moneys  for  fund— tax  levy.  For  the  purpose  of  providing 
funds  for  such  revolving  fund  the  board  of  county  commissioners 

(1)  may  in  its  discretion,  from  time  to  time,  transfer  to  the  revolving 
fund  from  the  general  fund  of  the  county  sueli  amount  or  amounts  as  may 
be  deemed  necessary,  which  amount  or  amounts  so  transferred  shall  be 
deemed  and  considered,  and  shall  be,  loans  from  such  general  fund  to 
the  revolving  fund;  and 

(2)  shall,  hi  addition  to  such  transfer  or  transfers  from  the  general 
fund,  or  in  lieu  thereof,  levy  and  collect  for  such  revolving  fund  such  a 
tax,  hereby  declared  to  be  for  a  public  purpose,  on  all  the  taxable  prop- 
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erty  in  such  county  as  shall  be  necessary  to  meet  the  financial  require- 
ments of  such  fund,  such  levy,  together  with  such  transfer,  not  to  exceed 
in  any  one  year  five  per  centum  (5%)  of  the  principal  amount  of  the  then 
outstanding  rural  special  improvement  district  bouds  and  warrants. 
History:     En.  Ssc.  2,  Ch.  183,  L.  1957. 

16-1635.  Use  of  revolving  fund — loans.  (1)  Whenever  any  rural  spe- 
cial improvement  district  bond  or  warrant,  or  any  interest  thereon,  shall 
hereafter  become  due  and  payable,  and  there  shall  then  be  cither  no 
money  or  not  sufficient  money  in  the  appropriate  district  fund  with  which 
to  pay  the  same,  an  amount  sufficient  to  make  up  the  deficiency  may,  by 
order  of  the  board  of  county  commissioners,  be  loaned  by  the  revolving 
fund  to  such  district  fund,  and  thereupon  such  bond  or  warrant  or  sucli 
interest  thereon  shall  be  paid  from  the  money  so  loaned  or  from  the 
money  so  loaned  when  added  to  such  insufficient  amount,  as  the  case  may 
require. 

(2)  In  connection  with  the  issuance  of  rural  special  improvement 
district  bonds  or  warrants,  the  board  of  county  commissioners  may  under- 
take and  agree  to  issue  orders  annually  authorizing  loans  or  advances 
from  the  revolving  fund  to  the  district  fund  involved  in  amounts  sufficient 
to  make  good  any  deficiency  in  the  bond  and  interest  accounts  thereof  to 
the  extent  that  funds  are  available,  and  may  further  undertake  and  agree 
to  provide  funds  for  such  revolving  fund  pursuant  to  the  provisions  of 
section  1C-1G31  by  annually  making  such  tax  levy  (or,  in  lieu  thereof,  such 
loan  from  the  general  fund)  as  the  board  of  county  commissioners  may  so 
agree  to  and  undertake,  subject  to  the  maximum  limitations  imposed  by 
said  section  1G-1G3-1,  which  said  undertakings  and  agreements  shall  be  bind- 
ing upon  said  county  so  long  as  any  of  said  special  improvement  district 
bonds  or  warrants  so  offered,  or  any  interest  thereon,  remain  unpaid. 
History:     En.  Sec.  3,  Ch.  lbS,  L.  1957. 

16-1036.  Loan — lien — repayment.  "Whenever  any  loan  is  made  to  any 
rural  special  improvement  district  fund  from  the  revolving  fund,  the  re- 
volving fund  shall  have  a  lien  therefor  on  the  land  within  the  district 
which  is  delinquent  in  the  payment  of  its  assessments,  and  on  ali  unpaid 
assessments  and  installments  of  assessments  on  such  district,  whether 
delinquent  or  not,  and  on  all  moneys  thereafter  coming  into  such  district 
fund,  to  the  amount  of  such  loan,  together  with  interest  thereon  from  the 
time  it  was  made  at  the  rate,  or  percentage,  borne  by  the  bond  or  warrant 
for  payment  of  which,  or,  of  interest  thereon,  such  loan  was  made;  and 
•whenever  there  shall  be  moneys  in  such  district  fund  which  are  not  re- 
quired for  payment  of  any  bond  or  warrant  of  such  district,  or  of  interest 
thereon,  so  much  of  such  moneys  as  may  be  necessary  to  pay  such  loan 
shall,  by  order  of  the  board  of  comity  commissioners,  be  transferred  to 
the  revolving  fund;  ami  after  all  the  bonds  and  warrants  issued  on  any 
rural  special  improvement  district  have  been  fully  paid,  all  moneys  re- 
maining in  sueli  district  fund  shall  by  the  order  of  tin;  board  be  trans- 
ferred to  and  become  part  of  the  revolving  fund;  if  after  all  the  bonds  and 
warrants  issued  on  any  rural  special  improvement  district  have  been  fully 
paid    and   all   moneys   remaining   in    such   district    fund    have   been    trans- 
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ferrcd  to  the  revolving  fund  there  still  remains  a  debt  from  the  district  to 
the  revolving  fund,  the  board  of  county  commissioners  may  foreclose  the 
lion  upon  property  within  the  district  'owing  unpaid   assessments   to  the 
district  for  the  purpose  of  paying  off  said  loan  to  the  revolving  fund. 
History:     En.  Sec.  i,  Ch.  188,  L.  1907. 

16-1G37.  Excess  moneys  in  revolving  fund — transfer  to  general  fund. 
Whenever  there  is  in  the  revolving  fund  an  amount  in  excess  of  the 
amount  which  the  board  deems  necessary  for  payment  or  redemption  of 
maturing  bonds  or  warrants  or  interest  thereon,  the  board  may  order  such 
excess  or  any  part  thereof  transferred  to  the  general  fund  of  the  county. 
History:     En.  Sec.  5,  Ch.  188,  L.  1937. 

1C-1G38.  Cancellation  of  record  of  extinguished  liability  accounts.  The 
board  of  county  commissioners  in  any  county  in  1  lie  state  of  Montana  is 
hereby  authorized  to  cancel  of  record  all  or  any  special  rural  improve- 
ment district  liability  accounts  incurred  or  issued  prior  to  February  25, 
392D,  the  liability  of  which  has  been  extinguished  by  reason  of  issuance 
of  tnx  deed,  or  by  the  application  of  the -statute  of  limitations  or  other 
laws  of  the  state  of  Montana. 
History:     En.  Sec.  1,  Ch.  3,  L.  1359. 


CHArTER  44 
METROPOLITAN  SANITARY  AXD/OR  STORM  SEWER  SYSTEMS 

Section  1G-4401.    Metropolitan   sanitary    and/or    storm   sewer   districts — resolution    of 

intention — contents. 
16-4402.     City  or  town  concurrence  in  resolution — notices. 
16-4403.    Pro'tests  and  hearing. 
16-1404.     Resolution  creating  district. 
16-4405.     Description. 

16-4406.    Federal  property  omitted  from  assessment. 
16-4407.     Method  or.'  assessment. 
16-4403.     Cost    of    making    improvements    in    special    improvement    districts — 

resolution,  levy,  and  assessment. 
16-4409.     Resolution — notice — hearing. 
16-4410.     Assessments   as   lien. 

16-4411.     Ex  officio  commissioners  of  district — jurisdiction. 
10-4412.     Federal  funds  for  local  public  works  programs. 
16-4413.     Applicable  provisions  of  Rural  Improvement  District  Act. 
16-4414.     Boundary  changes. 
16-4415.     Area  polluting  a  watercourse. 
16-4116.     Rates,  charges  and  rentals  for  services. 
16-4416.1.  Public   hearing  on   levy   for  operation  and   maintenanco  of  system — 

publieaiton  and  posting  of  notice. 
16-441C.2.  Operation  and  maintenance  budget   filed  with  county  clerk. 
16-4416.3.  County  budget  laws  applicable  to  districts. 

16-4416.4.  Records   of   collections   and   expenditures   for   operation    and   mainte- 
nance— delinquent  property  listed. 
16-4417.     Reserve  fund.     ' 
16-4418.     Previous  proceedings  validated. 

16-4401.  Metropolitan  sanitary  and/or  storm  sewer  districts — resolu- 
tion of  intention — contents.  Whenever  the  public  convenience  and  neces- 
sity may  require  in  order  to  construct  sanitary  and/or  storm  sewer  systems 


METROPOLITAN   SEWER  SYSTEMS  16-4402 

within  any  county,  and  which  said  sanitary  and/or  storm  sewer  systems 
would  serve  the  inhabitants  of  any  county  as  well  as  the  inhabitants  of 
any  city  or  town  within  said  couuty,  the  hoard  of  county  commissioners 
with  the  approval  of  the  city  or  town  council  may  create  metropolitan 
sanitary  and/or  storm  sewer  districts. 

Before  creating  any  metropolitan  sanitary  and/or  storm  sewer  district 
the  board  of  county  commissioners  shall  pass  a  resolution  of  intention  so 
to  do,  which  said  resolution  shall  designate : 

(a)  the  proposed  name  of  such  district, 

(b)  the  necessity  for  the  proposed  district, 

(c)  a  general  description  of  the  territory  or  lands  to  be  included 
within  said  district,  giving  the  boundaries  thereof, 

(d)  the  general  character  of  the  sanitary  and/or  storm  sewer  system 
and  its  proposed  location, 

(e)  the  name  of  the  engineer  who  is  to. have  charge  of  the  work,  and 

(f)  the  estimated  cost  thereof. 

History:     En.  Sec.  1,  Ch.  185,  L.  1057.  Sewer  District  No.  1,  —  M  — ,  417  P  2d 

227,  228. 
References 

DuDie  v.  Metropolitan  Sanitary  &  Storm 

16-4402.  City  or  town  concurrence  in  resolution — notices.  Upon  pas- 
sage of  such  resolution  of  intention,  the  board  of  county  commissioners 
shall  transmit  a  copy  of  the  same  to  the  executive  head  of  any  city  or 
town  within  the  proposed  district  for  consideration  by  such  city  or  town 
council,  and  if  the  city  or  town  council  shall  by  resolution  concur  in  the 
resolution  of  the  board  of  county  commissioners  a  copy  of  the  resolution 
of  concurrence  shall  be  transmitted  to  the  board  of  county  commissioners. 

If  the  city  or  town  council  docs  not  concur  in  the  resolution  of  the 
board  of  county  commissioners,  the  board  shall  have  no  authority  to  pro- 
ceed further  with  the  creation  of  the  district.  However,  if  the  city  or 
town  council  concurs  iu  the  resolution  of  the  board  of  county  commis- 
sioners, the  board  must  give  notice  of  the  passage  of  its  resolutions  of 
intention,  and  of  the  concurrence  therein  by  the  city  or  town  council,  which 
notice  must  be. published  for  ton  consecutive  days  in  a  daily  newspaper  or 
in  two  issues  of  a  weekly  newspaper  published  nearest  to  the  place  where 
such  improvement  district  is  to  be  created,  and  shall  also  cause  to  be 
posted  within  the  boundaries  of  such  special  improvement  district,  a  copy 
of  such  notice  in  three  public  places,  and  a  copy  of  such  notice  shall  be 
mailed  to  every  person,  firm  or  corporation,  or  the  agent  of  such  person, 
firm  or  corporation  owning  property  within  the  proposed  district,  at  his 
last  known  place  of  residence  upon  the  same  day  such  notice  is  first  pub- 
lished or  posted. 

Such  irutiee  must  describe  the  general  character  of  the  improvement,  or 
improvements,  so  proposed  to  be  made,  state  the  estimated  cost  thereof, 
and  designate  the  time  when,  and  the  place  where,  the  board  of  county 
commissioners  will  hear  and  pass  upon  all  protests  that  may  be  made 
against  the  making  or  maintenance  of  such  improvements,  or  the  creation 
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of  such  district,  and  the  said  notice  shall  refer  to  the  resolution  on  file  in 
the  ofSce  of  the  county  clerk  for  the  description  of  the  boundaries. 
History:     Ea.  Sec.  2,  Ch,  185,  E.  1357. 

16-4493.  Protests  and  hearing.  At  any  time  within  thirty  days  after 
the  date  of  the  first  publication  of  the  passage  of  the  resolution  or  inten- 
tion, any  owner  of  property  liable  to  be  assessed  for  said  work  may  make 
written  protest  against  the  proposed  work.  Such  protest  must  be  iu 
writing  and  be  delivered  to  the  county  clerk,  who  shall  endorse  thereon 
the  date  of  the  receipt  by  him.  At  the  next  regular  meeting  of  the  board 
of  county  commissioners,  after  the  expiration  of  the  time  within  which  said 
protest  may  be  so  made,  the  board  of  county  commissioners  shall  proceed 
to  hear  and  pass  upon-all  protests  so  made,  and  its  decision  shall  be  final 
and  conclusive ;  provided,  however,  if  the  protest  against  the  proposed 
work  is  made  by  the  owners  of  more  than  fifty  per  cent  of  the  area  in  the 
proposed  district,  no  further  proceedings  shall  be  taken  by  the  board  of 
county  commissioners. 

In  determining  whether  or  not  sufficient  protests  have  been  filed  in 
the  proposed  district  to  prevent  further  proceedings  therein,  property 
owned  by  the  city,  count}-,  and  school  districts  shall  be  considered  the 
same  as  any  other  property  in  the  district.  The  board  of  county  commis- 
sioners may  adjourn  said  hearing  from  time  to  time. 
History:     Ed.  See.  3,  Ch.  185,  I..  1057. 

16-4404.  Resolution  creating  district.  When  no  protests  have  been 
delivered  to  the  county  clerk  within  thirty  days  after  the  date  of  the  first 
.publication  of  the  notice  of  the  passing  of  the  resolution  of  intention,  or 
when  a  protest  shall  have  been  found  by  said  board  of  county  commis- 
sioners to  be  insufficient,  or  shall  have  been  overruled,  immediately  there- 
upon the  board  of  county  commissioners  shall  be  deemed  to  have  acquired 
jurisdiction  to  order  improvements,  but  before  ordering  any  of  the  said 
proposed  improvements,  the  board  of  county  commissioners  shall  pass  a 
resolution  creating  the  said  metropolitan  sanitary  and/or  storm  sewer 
district  in  accordance  with  the  resolution  of  intention  theretofore  intro- 
duced and  passed  by  the  board  of  county  commissioners. 
History:     En.  Sec.  4,  Ch.  185,  L.  1957. 

16-4405.  Description.  In  all  resolutions,  notices,  orders,  and  deter- 
minations subsequent  to  the  resolution  of  intention  and  notice  of  improve- 
ments it  slir.ll  be' sufficient  to  briefly  describe  the  work  or  the  metropolitan 
sanitary  and  or  storm  sewer  district,  or  both,  and  to  refer  to  the  resolu- 
tion of  intention  for  further  particulars. 
History:     Ea.  Sec  5,  Ch.  185,  L.  1057. 

16-4406.  Federal  property  omitted  from  assessment.  "Whenever  any 
lot,  piece  or  parcel  of  land  belonging  to  the  United  States  or  mandatory  of 
the  government  shall  front  upon  the  proposed  work  or  improvement,  or 
is  to  be  included  within  the  district  declared  by  the  board  of  county  com- 
missioners in  ::•;  resolution  of  intention  to  be  a  district  to  lie  assessed  to 
pay  the  cost  and  expenses  thereof,  t lie  said  hoard  of  county  commissioners 
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shall  in  the  resolution  of  intention  declare  that  the  said  lots,  pieces  or 
parcels  of  land  or  any  of  them  shall  be  omitted  from  the  assessment 
thereto  to  be  made  to  cover  the  cost  and  expenses  of  said  work  or  improve- 
ment, and  the  cost  of  said  work  or  improvement  in  front  of  said  lots,  pieces 
or  parcels  of  land  shall  be  paid  by  the  county  from  its  general  fund. 
History:     En.  Sec.  6,  Ch.  185,  L.  1907. 

16-4407.  Method  of  assessment.  To  defray  the  cost  of  installing  and 
maintainii.  g  cither  sanitary  or  storm  sewer  systems  under  the  provisions 
of  this  act,  the  board  cf  county  commissioners  shall  adopt  the  following 
method  of  assessment:  The  board  of  county  commissioners  shall  assess 
the  entire  cost  of  the  improvements  against  the  entire  metropolitan  sani- 
tary district,  and  each  lot  or  parcel  of  land  assessed  in  such  district  is  to 
be  assessed  with  that  part  of  the  whole  cost  which  its  area  bears  to  the 
area  of  the  entire  district,  exclusive  of  streets,  avenues,  alleys  and  public 
places. 
History:     En.  Sec.  7,  Ch.  185,  L.  1P57. 

16-4408.  Cost  of  making  improvements  in  special  improvement  dis- 
tricts— resolution,  levy,  and  assessment.  To  defray  the  cost  of  making  im- 
provements in  any  special  improvement  district,  the  board  of  county  com- 
missioners shall,  by  resolution,  levy  and  assess  a  tax  upon  all  property  in 
the  district  created  for  such  purpose,  by  using  for  a  basis  for  such  assess- 
ment the  method  provided  for  by  this  act.  Such  resolutic  i  shall  contain 
a  description  of  each  lot  or  parcel  of  land,  with  the  name  of  the  owner, 
if  known,  and  the  amount  of  each  partial  payment,  when  made,  and  the 
day  when  the  same  shall  become  delinquent.  The  payment  of  the  assess- 
ment to  defray  the  cost  of  constructing  any  improvements  in  said  metro- 
politan sanitary  and/or  storm  sewer  districts  may  be  spread  over  a  term 
of  not  to  exceed  twenty  (20)  years,  payment  to  be  made  in  equal  install- 
ments. 
History:     En.  Soc.  8,  Ch.  185,  E.  1957. 

16-4409.  Resolution — notice — hearing.  Such  resolution,  signed  by  the 
chairman  of  the  board  of  county  commissioners,  shall  be  kept  on  file  in 
the  office  of  the  county  clerk,  and  a  notice  signed  by  the  county  clerk, 
stating  that  the  resolution  levying  a  -special  assessment  to  defray  the 
cost  of  making  such  improvements  is  on  file  in  the  office  of  the  county 
clerk,  subject  to  inspection,  shall  be  published  in  at  least  one  publication 
in  a  newspaper  published  nearest  to  where  the  special  improvement  is  to 
be  made.  Such  notice  shall  state  the  time  and  place  in  winch  objections 
to  the  final  adoption  of  such  resolution  will  be  heard  by  the  board  of  county 
commissioners,  and  the  time  for  such  hearing  shall  be  not  less  than  five 
days  after  the  publication  of  such  notice.  At  the  time  so  fixed,  the  board 
of  county  commissioners  shall  meet  and  hear  all  such  objections,  and  for 
that  purpose  may  adjourn  from  day  to  day  and  may  by  resolution  modify 
such  assessment  in  whole  or  in  part.  A  copy  of  such  resolution,  certified 
by  the  county  clerk,  must  be  delivered  to  the  county  treasurer  two  days 
after  its  passage. 

History:     En.  Sec.  O,  Ch.  185,  E.  1957. 
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16-4410.  Assessments  as  lien.  Any  special  assessment  made  and  levied 
to  defray  the  cost  and  expenses  of  any  of  the  work  enumerated  in  this 
act,  together  with  any  percentages  imposed  for  delinquency  and  for  cost 
of  collection,  shall  constitute  a  lien  upon  and  against  the  property  upon 
which  such  assessment  is  made  and  levied,  and  from  and  after  the  date 
of  the  passage  of  the  resolution  levying  such  assessment,  which  lien  can 
only  be  extinguished  by  payment  of-  such  assessment,  with  all  penalties, 
costs  and  interest. 
History:     En.  Sec.  10,  Cli.  185,  E.  1957. 

16-4411.  Ex  officio  commissioners  of  district — jurisdiction.  The  board 
of  county  commissioners  shall  be  ex  officio  commissioners  of  the  metro- 
politan sanitary  and/or  storm  sewer  district  formed  under  the  provisions 
of  this  act,  and  shall  have  sole  and  complete  jurisdiction  over  all  drainage 
structures  and  sewage  treating  plants  which  arc  now  or  may  be  hereafter 
built  and  situated  within  said  district.  The  commission  shall  be  respon- 
sible for  the  proper  functioning  and  maintenance  thereof,  and  for  the 
condition  and  maintenance  of  all  publicly  owned  streets,  alleys,  land,  parks 
or  other  thoroughfares  within  the  boundaries  of  such  district  in  so  far  as 
such  may  be  affected  by  the  construction  or  maintenance  of  the  struc- 
tures under  control  and  jurisdiction  of  such  district. 
History:     En.  Sec.  11,  Cli.  185,  L.  1057. 

1G-4412.  Federal  funds  for  local  public  works  programs.  The  board 
of  county  commissioners  are  hereby  authorized  to  apply  for,  and  receive 
from,  the  federal  government  on  behalf  of  said  metropolitan  sanitary 
and/or  storm  sewer  district,  any  moneys  that  may  be  appropriated  by 
the  Congress  for  aiding  in  local  public  works  projects,  and  likewise  the 
board  of  county  commissioners  may  borrow  from  the  federal  government 
any  funds  available  for  assisting  in  the  planning  or  financing  of  local 
public  works  projects,  and  repay  the  same  out  of  the  moneys  received 
from  the  tax  levy  provided  for  in  this  act. 
History:     En.  Sec.  12,  Ch.  185,  E.  1957. 

10-4413.  Applicable  provisions  of  Rural  Improvement  District  Act. 
The  provisions  of  sections  10-1607,  10-1  COS.  10-1000.  10-1010.  10-1013.  10- 
1610,  10-1010,  10-1020,  16-1021,  1G-1C22,  10-1023,  16-1024,  10-1023.  10-1620, 
10-1027  and  1G-1G2S,  Revised  Codes  of  .Montana,  1047,  pertaining  to  the 
powers  and  duties  of  the  count}',  commissioners  in  rural  improvement  dis- 
tricts shall  likewise  apply  under  the  provisions  of  this  act. 

History:     En.  Sec.  13,  Cn.  185,  L.  1957.        tion,  was  repealed  by  Sec.  1,  Ch.  13(3,  Laws 

19C1. 
CompUcr's  Note 

Section  1G-1G21,  referred  to  in  this  sec- 

16-4414.  Boundary  changes.  The  county  commissioners  may  by  reso- 
lution make  such  changes  in  the  boundaries  of  a  district  as  ihey  shall 
deem  reasonable  and  proper,  but  may  not  delete  any  portion  of  the  pro- 
posed area  which  will  create  an  island  of  included  or  excluded  lands. 
They  may  not  delete  any  portion  of  the  proposed  area  which  is  contribut- 
ing or  may  reasonably  be  expected  to  contribute  to  the  pollution  of  any 


watercourse  or  a  body  of  water  in  the  proposed  area.  Nothing;  herein, 
however,  shall  permit  the  assessment  of  the  cost  of  any  such  system 
against  the  hinds  remaining  in  the  district,  after  any  such  boundary 
change,  at  a  rate  per  square  foot  higher  than  the  rate  per  square  foot 
which  would  have  been  so  asr.cssed  if  the  entire  cost  of  the  improvements 
as  estimated  in  the  resolution  of  intention  had  been  assessed  against  each 
lot  and  parcel  of  land  included  within  the  boundaries  of  the  district  as 
described  in  said  resolution  of  intention,  unless  a  new  resolution  of  in- 
tention to  recreate  the  district  is  adopted  and  a  hearing  held  thereon  upon 
notice  as  required  for  the  original  resolution  of  intention. 

History:     En.  16-1111  by  Sec.  1,  Ch.  165, 
L.  19G5. 

10-4415.  Area  polluting  a  watercourse.  For  the  purpose  of  this  chap- 
ter it  will  be  conclusively  presumed  that  an  area  which  is  within  fifteen 
hundred  (1500)  feet  of  a  proposed  or  existing  sanitary  sewer,  is  contribut- 
ing to  the  pollution  of  a  watercourse  in  the  proposed  area. 

History:     En.  16-4415  by  Sec.  2,  Ch.165, 
T..  IQf.5. 

16-4416.  Rates,  charges  and  rentals  for  services.  The  board  of  county 
commissioners  shall  have  full  power  and  authority  by  ordinance  or  resolu- 
tion to  fix  and  establish  just  and  equitable  rates,  charges  and  rentals  for 
the  services  and  benefits  directly  or  indirectly  afforded  by  any  sanitary 
or.  storm  sewer  system  operated,  controlled,  and  under  the  jurisdiction  of 
a  metropolitan  sanitary  and/or  storm  sewer  district  formed  under  this 
chapter.  Such  rates,  charges  and  rentals  shall  be  as  nearly  as  possible 
equitable  in  proportion  to  the  services  and  benefits  rendered,  and  may  take 

into  consideration  the  quantity  of  sewage  produced  and  its  concentration  ' 

and  water  pollution  qualities  in  general  and  the  cost  of  disposal  of  sewage 
and  storm  waters.  The  board  of  county  commissioners  shall  have  authority, 
by  resolution  and  after  public  hearing,  to  fix  and  establish  the  sewer  rates, 
charges  and  rentals  at  amounts  sufficient  in  each  year,  not  to  exceed  seven 
dollars  ($7)  per  unit  user  per  year,  to  provide  income  and  revenues  ade- 
'  quatc  for  the  payment  of  the  reasonable  expense  of  operation  and  mainte- 
nance of  the  system;  to  fix  and  establish  an  additional  charge  not  to  exceed 
seven  dollars  ($7)  per  unit  user  per  year  for  the  operation  and  mainte- 
nance of  a  sanitary  and  storm  sewer  system  and  of  a  sewage  treatment 
plant;  and  to  levy  and  to  assess  a  tax  upon  the  taxable  valuation  of  each 
and  every  lot  or  parcel  of  land  and  improvements  thereon  in  the  district 
not  in  excess  of  two  (2)  mills  on  each  dollar  of  taxable  valuation  to  provide 
sufficient  revenues  for  the  reserve  fund  of  the  amounts  necessary  to  meet 
the  financial  requirements  of  such  fund  as  described  in  section  16-4417. 

History:     En.  16-4416  by  Sec.  3,  Ch.  165,  tence,  inserted   "public"   before  "hearing," 

L.    19G5;    amd.    Sec.   1,    Ch.    202,   L.    1967;  raised  the  maximum  per  unit  user  charge 

amd.  Sec.  1,  Ch.  209,  L.  1969.  from  $5  per  year   to   $7,   raised  the  mnxi- 

A™»n,l™nr,»a  mum    additional    charge    from    $3    to    $7, 

AinenomenM  substituted  "for  the  operation  and  mainte- 

Tlie  1909  amendment,   in   the  first  sent-  nance    •    •    *    a   sewage    treatment    plant" 

encc,     substituted     "operated,     controlled,  for  "reasonable  expense  of  operation  and 

and   under   the  jurisdiction   of"   for   "con-  maintenance  of  a  sewage  treatment  plant" 

atruction   in  and   for";    in   tho   third   sen-  and  made  minor  changes  in  phraseology. 

16-4416.1.  Public  hearing  on  levy  for  operation  and  maintenance  of 
system— publication  and  posting  of  notice.  Not  less  than  thirty  (:!())  days 
prior  to  the  date  of  making  the  levy  fur  operation  and  maintenance  of 
the  system,  th<>  eoiiuly  eoniiiiissioners  will  hold  a  public  hearing  on  the 
resolution.    Notice. clearly  setting  forth  the  subject  matter  of  the  huariii" 
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and  the  date  and  place  tin  reof  will  be  given  by  the  commissioners  by  pub- 
lication in  a  newspaper  published  and  circulated  in  the  county  wherein  the 
district  is  located  once  a  week  for  three  (•'!)  consecutive  weeks.    The  notice 
shall  also  be  posted  in  three  (3)  public  places  within  the  district. 
History:     En.  Sec.  2.  Ch.  202,  L.  1DG7. 

16-4416.2.  Operation  and  maintenance  budget  filed  with  county  clerk. 
Not  less  than  thirty  (30)  days  prior  to  the  date  of  the  public  hearing  on 
the  resolution,  the  county  commissioners  -shall  prepare  and  file  in  the  ofiice 
of  the  clerk  and  recorder  of  the  county  wherein  the  district  is  located  and 
in  the  office  of  the  board  of  county  commissioners,  a  complete  detailed 
budget  for  operation  and  maintenance  of  the  system  showing  all  income 
and  expenditures  for  the  year  prior  to  the  hearing  and  all  estimated  income 
and  expenditures  for  the  next  ensuing  year  which  the  levy  is  assessed. 
History:     En.  Sec.  3,  Ch.  202,  L.  19G7. 

16-4416.3.     County  budget  laws  applicable  to  districts.    The  provisions 
of  law  relating  to  county   budgets   and   expenditures   must   be   complied 
with  by  a  metropolitan  sanitary  and/or  storm  sewer  district. 
History:      En.  Sec.  4,  Ch.  202,  L.  10G7. 

16-441G.4.  Records  of  collections  and  expenditures  for  operation  and 
maintenance — delinquent  property  listed.  The  records  of  the  district  per- 
taining to  the  collection  of  the  operation  and  maintenance  tax  levied  here- 
under and  the  records  of  the  district  pertaining  to  expenditures  for  con- 
struction of  the  system  be  kept  and  maintained  in  the  ofiice  of  the  treasurer 
of  the  county  wherein  the  district  is  located.  These  records  shall  include, 
but  not  be  limited  to,  a  list  of  individual  property  which  is  delinquent  in 
payment  together  with  the  name  of  the  owner  or  owners  thereof. 
History:      En.  Sec.  5,  Ch.  202,  L.  10C7. 

16-4417.  Reserve  fund.  The  board  of  county  commissioners  may,  in 
order  to  secure  prompt  payment  of  any  metropolitan  sanitary  and/or 
storm  sewer  district  bonds  issued  in  payment  of  the  cost  of  improvements 
in  and  for  the  district,  and  the  interest  thereon  as  it  becomes  due,  create, 
establish  and  maintain  by  resolution  a  fund  to  be  designated  as  the  "re- 
serve fund"  for  each  issue  of  such  bonds.  For  the  purpose  of  providing 
money  for  the  reserve  fund  the  board  of  county  commissioners  may  in 
its  discretion,  from  time  to  time,  transfer  to  the  reserve  fund  from  the 
operation  and  maintenance  fund  of  the  district  such  amount  or  amounts 
as  may  be  deemed  necessary  or  as  may  be  agreed  with  the  holders  of 
the  bonds,  which  amount  or  amounts  so  transferred  shall  be  deemed  and 
considered  as  loans  from  the  operation  and  maintenance  fund  to  the 
reserve  fund.  In  connection  with  the  issuance  of  metropolitan  sanitary 
and/or  storm  sewer  district  bonds,  the  board  of  county  commissioners 
may  undertake  and  agree  to  issue  orders  annually  authorizing  loans  or 
advances  from  the  reserve  fund  to  the  fund  maintained  for  the  payment  of 
the  bonds,  in  amounts  sufficient  to  make  good  any  deficiency  in  the  bond 
'and  interest  accounts  thereof  to  the  extent  that  money  is  available,  and 
may  further  undertake  and  agren  to  provide  money  for  the  reserve  fund 
pursuant  to  the  provisions  of  section  10-1116,  by  establishing  ami  collect- 
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ing  rates,  charges  and  rentals  for  sewer  ser%-ices  and  benefits  in  amounts 
sufficient  to  provide  net  revenues,  in  excess  of  the  current  costs  of  op- 
eration and  maintenance  of  the  system,  sufficient  to  maintain  such  balance 
in  the  reserve  fund  as  the  board  of  county  commissioners  may  so  agree 
to  and  undertake;  which  said  undertakings  and  agreements  shall  be  bind- 
ing upon  the  county  as  long  as  any  of  said  bonds  so  offered,  or  any  in- 
terest thereon,  remains  unpaid.  "Whenever  any  loan  is  made  to  any  bond 
fund  from  the  reserve  fund,  the  reserve  fund  shall  have  a  lien  therefor  on 
the  land  within  the  district  which  is  delinquent  in  the  payment  of  its 
assessments,  and  on  all  unpaid  assessments  and  installments  of  assess- 
ments on  the  district,  whether  delinquent  or  not,  and  on  all  moneys 
thereafter  coming  into  the  bond  fund,  to  the  amount  of  such  loan,  together 
with  interest  thereon  from  the  time  it  was  made  at  the  rate  or  percentage 
borne  by  the  bond  for  payment  of  which,  or  of  interest  thereon,  such 
loan  was  made;  and  whenever  there  shall  be  money  in  the  bond  fund 
which  is  not  required  for  payment  of  any  bond  of  the  district  or  interest 
thereon,  so  much  as  may  be  necessary  to  pay  such  loan  shall,  by  order  of 
the  board  of  county  commissioners,  be  transferred  to  the  reserve  fund.  If 
after  all  the  bonds  of  the  district  have  been  fully  paid  and  all  money  re- 
maining in  the  bond  fund  Ims  been  transferred  to  the  reserve  fund  there 
still  remains  a  debt  from  the  district  to  the  reserve  fund,  the  board  of 
county  commissioners  may  foreclose  the  lien  upon  property  within  the 
district  owing  unpaid  assessments  to  the  district  for  the  purpose  of  pay- 
ing off  said  loau  to  the  reserve  fund.  Nothing  herein  shall  permit  the 
repayment  of  any  loan  to  the  reserve  fund  at  any  time  unless  all  interest 
theretofore  accrued  on  the  bonds  has  beeu  fully  paid,  and  all  principal 
theretofore  agreed  to  be  paid  in  accordance  with  such  redemption  sched- 
ule as  may  be  provided  in  the  resolution  or  resolutions  authorizing  such 
bonds. 

History:     En.    1G-4417    by    Sec.    4,    Ch. 
165,  L.  1CG5. 

1G-4418.  Previous  proceedings  validated.  All  proceedings  heretofore 
taken  for  the  creation  of  any  metropolitan  sanitary  and/or  storm  sewer 
district  and  the  establishment  of  the  boundaries  thereof  and  the  hearing 
of  protests  thereon  and  the  construction  or  contracting  for  construction 
of  sanitary  and/or  storm  sewer  systems  in  and  for  such  districts  and  the 
authorization  and  issuance  of  bonds  therefor  are  hereby  validated,  rati- 
fied, approved  and  confirmed. 
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.        ,,    .  Organization  of  countv  water  and/or  sewer  districts  authorized. 

3eet.cn    16-45  of  i;lNtri,;s. 

l**r\rt  ir      ries  or'  district — publication. 

:riVr\-      Time  of  consideration— final  bearing. 

J*"~X-  submitted— who    way    vote— certificate    of    secretary    of 

state— district     deemed     incorporated— must     bear    testimony— suit 
roinmeni  ed   ivitltin  or.i-   war     election. 

16-4506.  Electioi  of  directors— term' of  office. 

1645i  i\  Nomii                   o:":icers. 

16-1503  General  law  to  govern. 

10-5509!  Officers  subject  to  recall. 

16-4510.  Organization   of   board 

16-4511  Ordinances — enacting  cause — compensation 

16-4.512!  Genera!  manager,  secretary  and  auditor. 

16-4513!  Informality  not  to  invalidate. 

16-451-3  Powers  of  dis 

16-4515!  Power*  exercised  by  board. 

16-4516'  Duties  ot*   officers  of  board — depositary  of  funds — officers'  bonds. 

16-451/'  Bonded   indebtedness. 

10-4515.  Blcctioi 

16-4519 

16-45:  '     '-on. 

16-45L1.  "   avass  or  returns. 

16-4522!  "  '  o-thirds  vote  necessary 

16-45^3  al|,c  ot"  bonds  is? 

16-S'"  -?  Power  to  construct  works  across  streets,  etc. — right  of  way  through 
state  lands. 

16-45?o.  Rates. 

10-45\">  l»il,c  '°  Pa-    0Vcra,,nR  expenses. 

IQ.its^-  Commissioners   to   levy   water  taxes. 

lc      .  .  CVy  and  collection   of   tax. 

16-4529!  Initiative. 

16-4530  Referendum.                                 ..,•,•, 

16-4531  Adding  to  ;uid  consolidation  of  district. 

16-451  ions. 

16-4033  Exclusion  of  territory — petition — contents — duties  of  secretary — 
ring — order   excluding   lands. 

lfi  4534  Directors  may  institute  proceedings  for  exclusion — hearing — refer- 
endum. 

16-4501      Organization  of  county  water  and/or  srwer  districts  author- 
ized    \  countv  water  and/or  sewer  district  may  be  organized  and  in< 
•oo-ate'd  arc"  'd  as  'iercin  expressly  provided  an  ?xcrcisc  the 

powers  her-  *1-v  Slanted  or  necessarily  implied. 

tt<«..-,— .     "r,     d,--    1    Cb.  212,  L.   1957;       Countv  of  Yellowstone,  140  M  33S,  374  P 
History.     t>r.    We-  ».  "»•  J 

«ud.  Sec.  1,  Cb   St*.  L.  1967  'Vhe'tttle  of  the  Court,  Water  I 

•  stltvttlonality  Act    (16-4501   to   16-153 

The  Co--"       Water  '  istrict    '  |,;   (16-4501  because  ;:   provides  only  for  tiie  con?;ruc- 

to  16-!"  "''  T;ri'  0T1  "1C  t"'on  ":  waterworks  since    he is  ir 

•tround  tlial  ' I  elevation  the    body    of    -he   act    for   water    -ax    and 

£i  -r,0^,,-  bv  •'-  "  'Ceauso  in-  boi.t.  tax  are  germane  to  that  part  rf  H:e 
adeouate  stati  rovid-  '  in  the  title  dealing  with  construction  of  water- 
act  sine-  the  nro'  isions  of  the  act  are  works  and  such  taxes  are  necessary  to 
suiTiceut'v  elc  i>ite-  and  pertain  -o  accomplish  "he  general  objects  of  'lie 
,.'.,;"»  th^  r  er  district  to  know  bill.  Parker  v.  County  of  Yellowstone.  140 
its     rights    "and  •  obligations.     Parker     v.  M  03S.  374  P  2d  32S,  334. 

16-4.502  Organisation  of  districts.  The  peonle  of  any  county  or  coun- 
ty,. or  *  city  or  a  county,  oi  nd  county,  or  any  combina- 
tion of  the- -  p-'litieal  divisions,  whether  such  poplioh  includes  uniiu- 
porated  tcrritorv  or  not,  in  the  slate  of  M  :.;ana,  may  organize  a  county 
water  and/  >r  s««er  district  under  the  provisions  01  this  act  by  proceeding 
as  herein  provided. 

History:  v.„.  see  2.  Cb.  212.  L.  1957; 
auid.  Sec.  1,  CI.  IC7  h.  19u5;  amd.  See.  1, 
Cb.  CC3.  L.  1967. 

16-4503.    Petition— boundaries    of    district — publication.     A    petition, 
wjuc        ;l       oiimsI   of  any   number  of  separate   instruments    shall   bi    ore- 
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sented  at  a  regular  meeting  of  the  board  of  commissioners  of  the  county  in 
which  tin  proposed  district  is  located,  signed  by  the  registered  voters  within 
the  bo::  ■  .  ropesed  district,  equal  in  number  to  .it  least  ten  pur 

centum  be   registered    voters  i;£  the  territory   included   in  such 

proposed  din  rict  Wh^-n  the  territory  to  be  included  in  such  proposed 
district  lies  ii  •  than  one  :     ...        a  petition  must  be  presented  to  the 

board  of  count?       inmissioncrs     f  each  count:    :n  "'Inch  said  territory  lies 

and  eac. i  ms  must  be  signed  by  at  -east  ten  per  centum  (lGrc) 

of  the  reg       .  ters  of  the  territory   within  said  county  to  be  included 

within  such  proposed  district.  Such  petition  shall  set  forth  and  describe 
the  proposed  boundaries  of  such  district,  and  shall  pray  that  the  same  be 
incorpoi  nder  the  provisions  of  this  act.  and  the  text  of  such  petition 

shall  be  published  for  ten  (10)  consecutive  days  in  a  daily  newspaper  or  in 
two  (2)  issues  of  a  weekly  newspaper  printed  and  published  in  every  county 
in  which  said  territory  lies,  together  with  a  notice  stating  the  time  of  the 
meeting  at  n-hich  same  will  be  prescnte'd.  The  first  publication  shall  be  at 
least  two  weeks  before  the  time  at  which  the  petition  is  to  be  presented. 
When  con:  ined  upon  more  than  one  (1)  instrument,  one  (])  cop\  onh  of 
such  petition  need  be  published.  Xo  more  than  five  of  the  names  attached 
to  said  petition  need  appear  in  such  publication  of  said  petition  and  notice. 
but  the  number  of  signers  shall  be  stated. 

History  En  Sec  J,  Ch.  212,  L.  1P57: 
am<3.  Sec  Ch.  1G7,  L.  1<JG3;  ami  Sec.  1, 
Ch.  2G3,  L.  1067. 

1G-45C4.  Time  of  consideration— final  hearing.  With  such  publica- 
tion there  shall  be  published  a  notice  of  the  time  of  the  meeting  of  the 
board  when  such  petition  will  be  considered  and  that  all  persons  interested 
therein  may  then  appear  and"  be  hoard.  At  such  time  the  board  of  coi 
inissioners  shall  hear  the  petition  and  those  appearing  thereon  together 
wit},  such  written  protests  as  shall  have  been  filed  with  the  county  clerk 
and  recorder  prior  to  such  hearing  by  or  on  behalf  of  owners  of  taxable 
property  situated  within  the  boundaries  of  the  proposed  district  within 
the  county  and  may  adjourn  such  hearing  from  time  to  time,  not  exceed- 
ing four  (4)  weeks  in  all.  Xo  defect  in  the  contents  of  the  petition  or  in 
the  title  to  or  form  of  the  notice  or  signatures,  or  lack  of  signatures, 
thereto  shall  vitiate  any  proceedings  thereon,  provided  such  petition  or 
petitions  have  a  sufficient  number  of  qualified  signatures  attached  thereto. 
On  he  final  hearing  said  board  shall  make  such  changes  in  the  proposed 
boundaries  which  be  within  the  county  as  cay  be  deemed  advisal 
shall  define  and  establish  such  boundaries,  but  said  board  shall  not 
said  boundaries  as  to  exclude  from  such  proposed  district  any  territory 
which  would  be  benefited  by  the  formation  of  such  district;  nor  shall  any 
lands  which  will  not.  in  the  judgment  of  said  board,  be  benefited  bv  such 
district  be  included  within  such  proposed  district  Any  person  whoso  lands 
are  benefited  by  such  district  may  upon   bis  application,  to  tli  .  of 

the  count)  ...  which  Ins  lands  be  in  tin  discretion  of  said  board,  have 
s»uei:  led  within  said  proposed  district. 

ory:     F.ii.  Sec.    I    Oh.  212.  L.  1D^~ 
»»!(].  Sec.  3.  Cll.   1G7,  L.   l'JGO. 
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CHAPTER  45— COUNTY  "WATER  AND  SEWER  DISTRICTS 

1&-4505.  Proposition  submitted — who  may  vote — certificate  of  seer? 
tary  of  state — district  deemed  incorporated — must  hear  testimony — s-:; 
commenced  within  one  year— election.  Upon  such  hearing  of  said  petit i<.:. 
the  board  of  commissioners  shall  determine  whether  or  not  said  petit !• : 
complies  with  the  requirements  of  the  provisions  of  this  act,  and  for  tha; 
purpose  must  hear  all  competent  and  relevant  testimony  offered  in  sup. 
port  of  or  in  opposition  thereto.  Such  determination  shall  be  entered  up..:; 
the  minutes  of  said  board  of  commissioners.  A  finding  of  the  board  of 
commissioners  in  favor  of  the  genuineness  and  sufficiency  of  the  petitio:. 
and  notice  shall  be  final  and  conclusive  against  all  persons  except  te- 
state of  Montana  upon  suit  commenced  by  the  attorney  general.  Any  suo!. 
suit  must  be  commenced  within  one  (1)  year  after  the  order  of  the  boarr! 
of  commissioners  declaring  such  district  organized  as  herein  provided,  am] 
not  otherwise.  Upon  the  final  determination  of  the  boundaries  of  the  dis- 
trict the  board  of  commissioners  of  each  county  in  which  said  district  lies 
shall  give  notice  of  an  election  to  be  held  in  said  proposed  district  for  the 
purpose  of  determining  whether  or  not  the  same  shall  be  incorporated,  the 
date  of  which  election  shall  be  not  more  than  sixty  (GO)  days  from  the  date 
of  the  final  hearing  of  such  petition.  Such  notice  shall  describe  the  boun- 
daries so  established  and  shall  state  the  proposed  name  of  the  proposed 
incorporation  (which  name  shall  contain  the  words  "...  county  water  and/ 
or  sewer  district"),  and  this  notice  shall  be  published  for  ten  (10)  consecu- 
tive days  in  a  daily  newspaper  or  in  two  (2)  issues  of  a  weekly  newspaper 
printed  and  published  in  every  count}-  in  which  said  district  lies.  The 
first  publication  shall  be  made  at  least  two  (2)  weeks  before  the  time  at 
which  the  election  is  to  he  held.  At  such  election  the  proposition  to  be 
submitted  shall  be:  "Shall  the  proposition  to  organize  .  .  .  county  water 
and/or  sewer  district  under  (naming  the  chapter  containing  this  act)  of 
the  acts  of  the  .  .  .  session  of  the  Montana  legislature  and  amendments 
thereto  he  adopted?"  And  the  election  thereupon  shall  be  conducted,  the 
vote  canvassed  and  the  result  declared  in  the  same  manner  as  provided  by 
law  in  respect  to  general  elections,  so  far  as  they  may  be  applicable,  except 
as  in  this  act  otherwise  provided.  No  person  shall  be  entitled  to  vote  at 
any  election  under  the  provisions  of  this  act  unless  such  person  possesses 
all  the  qualifications  required  of  voters  under  the  general  election  laws 
of  the  state,  and  is  a  resident  of  the  proposed  district  or  the  owner  or 
lessee  of  taxable  real  property  located  within  the  county  in  which  he 
proposes  to  vote  and  situated  within'  the  boundaries  of  the  proposed 
district;  provided  however  a  person  who  is  the  owner  or  lessee  of  such 
real  property  need  not  possess  the  qualifications  required  of  a  voter  in 
subsection  (l)(c)  of  section  2:1-2701,  K.  C.  M.  1947;  provided  further  that 
such  voter  shall  be  qualified  if  he  is  registered  to  vote  in  any  state  of 
the  United  States.  Within  four  (4)  days  after  such  election  the  vote  shall 
be  canvassed  by  the  board  of  commissioners.  If  at  least  forty  per  cent 
(40%)  of  all  eligible  voftrs  within  the  proposed  district  have  voted  and 
if  a  majority  of  the  votes  east  at  such  election  in  each  municipal  corpora- 
tion or  part  thereof  and  in  the  unincorporated  territory  of  each  county 
included  in  such   proposed   district  shall   be   in    favor   of  organizing  such 
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county  district,  said  board  of  each  such  county  shall  bv  an  order  entered 
on  its  minutes  declare  the  territory  enclosed  within  the  proposed  boundaries 
t)uly  organized  as  a  county  water  and/or  sewer  district  under  the  name 
thcretotorc  designated,  and  the  county  clerk   of  each  such   countv  shall 
immediately  cause  to  be  filed  with  the  secretary  of  state  and  shall  cause 
to  be  recorded  in  the  office  of  the  county  recorder  of  the  countv  or  coun- 
ties in  which  such  district  is  situated,  each,  a  certificate  statin^  that  such 
a  proposition  was  adopted.  Upon  the  receipt  of  such  last-mentioned  certifi- 
cate the  secretary  of  state  shall,  within  ten  (]0)  davs,  issue  his  certificate 
reciting  that  the  district  (naming  it)  has  been  duly  incorporated  according 
to  the  laws  of  the  state  of  Montana.  A  copy  of  such  certificate  shall  be 
transmitted  to  and  filed  with  the  county  clerk  of  the  countv  or  counties  in 
which  such  district  is  .situated.  From  and  after  the  date  of  such  certificate 
the   district   named   therein  shall   be   deemed    incorporated,   with   all   the 
rights,  privileges  and  powers  set  forth  in  this  act  and  necessarily-  inci- 
dent thereto.  In  case  less  than  a  majority  of  the  votes  cast  are  in  favor 
of  said  proposition   the   organization  "fails   but   without   prejudice   to   re- 
newing proceedings  at  any  time  in  the  future. 

History:  Amd.  Sec.  1,  Ch.  257,  L.  1974.  •    .1974   SUPPLS.7E-;1 

16-4500.    Election  of  directors— term  of  office.     At  an  election  to  be 
held  within  such  district  under  the  provisions  of  this  act  and  the  laws 
governing   general   elections   not   inconsistent  herewith,   the   district   thus 
organized  shall   proceed  within   ninety    (DO)    days  after  its   formation  to 
the  election  of  a  board  of  directors  consisting,  if  there  are  no  municipali- 
ties within  the  boundaries  of  said   district,   of   five    (5)    members    In   all 
cases  where  the  boundaries  of  such   district  include  any  municipality  or 
municipalities,  said  board  of  directors,  in  addition  to  said  five   (5)    direc- 
tors to  be  elected  as  aforesaid,  shall  consist  of  one  (1)  additional  director 
for  each  one  of  said   municipalities  within  such  district,  each   such   addi- 
tional  director    to   be   appointed    by    the    mayor    of   the    municipality    for 
which  said  additional  director  is  allowed;  and    if  there   be  any  unincor- 
porated territory  within  said  district,  one  additional  director,   to  be  ap- 
pointed  by   the   board  of   commissioners   of   each   county   containing  such 
territory.  Any  director  so  elected  or  appointed  shall  be  an  owner  or"  lessee 
of  real  property  within  said  district  or  a  resident  therein    AH  directors 
elected  or  appointed,  shall  hold  office  -until  the  election  and  qualification' 
or  appointment   and   qualification   of   their  successors.   The   term   of   office 
of  directors  elected   under  the   provisions   of  this   act  shall   be  four    (4) 
years  from  and  after  the  date  of  their  election;  provided,  that  the  directors 
first  elected  after  the  passage  of  this  act  shall  hold  office  only  until  the 
election  and  qualification  of  their  successors  as  hereinafter  provided    The 
term  of  office  of  directors  appointed  by  said  mayor  or  n.avors  or  bv  said 
board  of  commissioners  shall   be  six    (<i)    years   from  and   after   the  date 
of  appointment.  Directors  to  be   first  appointed  under  the  provisions   of 
this  act  shall  be  appointed  within   ninety    (DO)    davs  after  the  formation 
of  the  district.  The  election  of  directors  of  such  district  shall  be  in  everv 
fourth  year  alter  its  organization,  on  the  fourth  Tuesday  in   March    and 
s..»U  bo  known  as  the  "general  district  election."  All  other  elections  which 

History:  Amd.  Sec.  2,  Ch.  257,  L.  1074.  l9?4    Sl/PPx,£MEN3 


1S-4507.    Nomination   of  officers.     (1)    The    mode   of   nomination    nnd 
election  of  all  elective  officers  of  such  district  to  be  voted  tV,r  «t  nnv  Hi«. 

trict  election  and  the  mode  of  appointment  of  a  director  or  directors  by 
said  mayor  or  mayors  or  by  said  board  of  commissioners  shall  be  as 
follows  and  not  otherwise. 

(2)  The  name  of  a  candidate  shall  be  printed  upon  the  ballot  when 
a  pc  ition  of  nonunion  shall  have  been  fded  in  his  behalf  in  the  mannci 
vofunie1?  and  U2ldt'r  tl'C  condition*  hereinafter  set  forth. 

(3)  The  petition  of  nomination  shall  consist  of  not  less  than  twenty, 
five  (25)  individual  certificates,  which  shall  read  substantially  as  follows. 

PETITION  OF  NOMINATION 

Individual  Certificate 

State  of  

County  of 

Prect.  No 

I,  the  undersigned,  certify  that  I  do  hereby  join  in  a  petition  for  the 

nomination  of  ,  whose  residence  is  at  for  the  office 

of  of  the  district  to  be  voted  for  at  the  district 

election  to  be  held  in  the  district  on   the  day  of 

,  19....;  and  I  further  certify  that  I  am  a  qualified  elector  and 

an  owner  or  lessee  of  real  property  within  said  district,  or  a  resident 
therein,  and  am  not  at  this  time  a  signer  of  any  other  petition  nominating 
any  other  candidate  for  the  above  named  office ;  or,  in  the  case  there  arc 
several  places  to  be  filled  in  the  above  named  office,  that  I  have  not 
signed  more  petitions  than  there  are  places  to  be  filled  in  the  above  named 

office;  that  my  residence  is  at  No street,  ,  and  that 

my  occupation  is 

(Signed)  

State  of  Montana 

County  of '      1974    SUPPLEMENT 

. ,  being  duly  sworn,  deposes  and  says  that  he  is  the  person  who 

signed  the  foregoing  certificate  and  that  the  statements  therein  are  true 
and  correct. 

(Signed)  

Subscribed  and  sworn  to  before  me  this  day  of  ,  19 


Notary  Public 

The  petition  of  nomination  of  which  this  certificate  forms  a  part  shall, 
if  found  insufficient,  be  returned  to  ,  at  ,  Montana. 

(4)  Clerk  to  furnish  forms.  It  shall  be  the  duty  of  the  county  clerk 
to  furnish  upon  application  a  reasonable  number  of  forms  of  individual 
certificates  of  the  above  character.  If  (lie  district  lies  in  more  I  ban  one 
county,  the  county  clerk  whose  county  contains  the  largest  percentage 
of  the  territory  of  said  district  shall  fulfill  this  function 

(5)  Certificates.  Each  certificate  must  oe  u  separate  jiuiiet.  £».  ««- 
tificates  must  be  of  uniform  size  as  determined  by  the  county  cleilc.  La  h 
certificate   must   contain   the   name   of   one   signer    thereto   and   no   more 

Ea       certificate  shall  contain  the  name   of   one  candidate   and   no  mow.  1974    suppLEHENT 
Eac     s"ncr  must   be   a   qualified   elector   owning    or   leas.n,    or   residing 
uno     rea    property  within  said  district,  must  not  at  the     me  of  signing  a 
cer    fit     have   his  name  signed   to   any   other   e.crtihcatc     or  any  other 
can         tc  for  the  same  office,  or,  in  case  there  are  several   places  to   be 


...d  i„  the  same  office,  signed  to  more  certificates  for  candidates  for  that 
*.  than  there  are  places  to  be  filled  in  such  office.  In  case  an  elector 

*6JZ    -or  mole  conflicting  certificates,  all  such  certificates  shall  SUpp,E_ 

rejected.  Each  signer  must  verify  his  certificate  and  make  oath  that  tho.^'4    bUPPLE 

*  e  is  true,  before  a  notary  public.  Each  certificate  shall  further  con- 

ia  the  name  and  address  of  the  person  to  whom  the  petiUon  is  to  be 

^turned  in  case  said  petition  is  found  insufficient. 

(6)  Presentation  of  petition. '  A  petition  of  nomination,  consisting 
of  not  less  than  twenty-five  (25)  individual  certificates  for'  any  one  candi- 
date, may  be  presented  to  the  county  clerk  not  earlier  than  forty-five 
(45)  days  nor  later  than  thirty  (30)  days  before  the  election.  The  county 
clerk  shall  endorse  thereon  the  date  upon  which  the  petition  Avas  presented 
to  hina.  If  the  district  lies  in  more  than  one  county,  such  petition  for 
nomination  shall  be  presented  to  the  county  clerk  whose  county  contains 
the  largest  percentage  of  the  territory  of  said  district  and  said  county  clerk 
shall  fulfill  all  duties  assigned  to  county  clerks  in  elections  under  this  act. 

(7)  Examination  of  petition.  When  a  petition  of  nomination  is  pre- 
sented for  filing  to  the  county  clerk,  he  shall  forthwith  examine  the  same, 
and  ascertain  whether  or  not  it  conforms  to  the  provisions  of  this  section. 
If  found  not  to  conform  thereto,  he  shall  then  and  there  in  writing 
designate  on  said  petition  the  defect  or  omission  or  reason  why  such 
petition  cannot  be  filed,  and  shall  return  the  petition  to  the  person 
named  as  the  person  to  whom  the  same  may  be  returned  in  accordance 
with  this  section.  The  petition  may  then  be  amended  and  again  pre- 
sented to  the  clerk  as  in  the  first  instance.  The  clerk  shall  forthwith  pro- 
ceed to  examine  the  petition  as,  hereinbefore  provided.  If  necessary, 
the  board  of  commissioners  shall  provide  extra  help  to  enable  the  clerk 
to  perform  satisfactorily  and  promptly  the  duties  imposed  by  this  section. 

(8)  Signer  may  withdraw  name.  Any  signer  to  a  petition  of  nomi- 
nation and  certificate  may  withdraw  his  name  from  the  same  by  filing  with 
the  county  clerk  a  verified  revocation  of  his  signature  before  the  filing 
of  his  petition  by  the  clerk,  and  not  otherwise.  He  shall  then  be  at 
liberty  to  sign  a  petition  for  another  candidate  for  the  same  office. 

(9)  Candidate  may  withdraw.  Any  person  whose  name  has  been 
presented  under  this  section  as  a  candidate  may,  not  later  than  twenty- 
five  (25)  days  before  the  day  of  election,  cause  his  name,  to  be  withdrawn 
from  nomination  by  filing  with  the  county  clerk  a  request  therefor  iu 
writing,  and  no  name  so  withdrawn  shall  be  printed  upon  the  ballot. 
If,  upon  such  withdrawal,  the  number  of  candidates  remaining  does 
not  exceed  the  number  to  be  elected,  then  other  nominations  may  be  made 
by  filing  petitions  therefor  not  later  than  twenty-five  (25)  days  prior  to 
such  election. 

(10)  Petition  filed.  If  cither  the  original  or  amended  pelition  of 
nomination  be  found  sufficiently  signed  as  hereinbefore  provided,  the 
clerk  shall   file   the  same   twenty-five   (25)    days   before   the   date   of   the 
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election.  "When  a  petition  of  nomination  shall  have  been  filed  by  the 
clerk  it  shall  net  be  withdrawn  or  added  to  and  no  signatures  shall  be 
revoked  thereafter. 

(11)  Petitions  preserved.  The  county  clerk  shall  preserve  in  his 
office  for  a  period  of  two  years,  all  petitions  of  nomination  and  all 
certificates  belonging  thereto,  filed  under  this  section. 

(12)  List  of  candidates.  Immediately  after  such  petitions  are  filed, 
the  county  cleric  shall  enter  the  names  of  the  candidates  in  a  list,  with 
the  offices  to  be  filled,  and  shall  not  later  than  twenty  (20)  days  before 
the  election  certify  such  list  as  being  the  list  of  candidates  nominated 
as  required  by  the  provisions  of  this  act,  and  the  board  of  commissioners 
of  each  county  in  which  the  district  lies  shall  cause  said  certified  list  of 
names  and  the  offices  to  be  filled,  to  be  published  in  the  proclamation 
calling  the  election  at  least  ten  (10)  successive  days  before  the  election 
in  at  least  one  (1)  but  not  more  than  three  (3)  newspapers  of  general 
circulation  published  in  each  county  in  which  such  district  is  located. 
Such  proclamation  shall  conform  in  all  respects  to  the  general  state  law 
governing  the  eouduct  of  general  elections  now  or  hereafter  in  force,  appli- 
cable thereto,  except  as  otherwise  herein- provided. 

(13)  Ballots.  Form.  The  county  clerk  shall  cause  the  ballots  to 
be  printed  and  bound  and  numbered  as  provided  by  said  general  state 
law,  except  as  otherwise  required  in  this  act.  The  ballots  shall  contain 
the  list  of  names  and  the  respective  offices  as  published  in  the  proclama- 
tion and  shall  be  in  substantially  the  following  form: 

GENERAL  (OR  SPECIAL)  DISTRICT  ELECTION 

„_ District, 

(Inserting  date  thereof.) 
Instructions  to  Voters:  To  vote,  stamp  or  write  a  cross  (X)  opposite 
the  name  of  the  candidate  for  whom  you  desire  to  vote.  All  marks  other- 
wise made  arc  forbidden.  All  distinguishing  marks  are  forbidden  and 
make  the  ballot  void.  If  you  wrongly  mark,  tear  or  deface  this  ballot, 
return  it  to  the  inspector  of  election,  and  obtain  another. 

(14)  How  printed.  All  ballots  printed  shall  be  precisely  on  the 
same  size,  quality,  tint  of  paper,  kind  of  type,  and  color  of  ink,  so  that 
without  the  number  it  would  be  impossible  to  distinguish  one  ballot 
from  another;  and  the  names  of  all  candidates  printed  upon  the  ballot 
shall  be  in  type  of  the  same  size  and  style.  A  column  may  be  provided 
on  the  right-hand  side  for  questions  to.be  voted  upon  at  district  election, 
as  provided  for  under  this  act.  The  names  of  the  candidates  for  each 
office  shall  be  arranged  in  alphabetical  order,  and  nothing  on  the  ballot 
shall  be  indicative  of  the  source  of  the  candidacy  or  of  the  support  of 
any  candidate. 

(15)  No  candidate  omitted.  The  name  of  no  candidate  who  has 
been  duly  and  regularly  nominated,  and  who  has  not  withdrawn  his 
name  as  herein  provided  shall  be  omitted  from  the  ballot. 

(1C)  Office.  The  offices  1o  be  filled  shall  be  arranged  in  the  follow- 
ing order:  "For  director  vote  for  (giving  number)." 
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(17)  Voting  squares.  Ilalf-inch  square  shall  be  provided  at  the 
right  of  the  name  of  each  candidate  wherein  to  mark  the  cross. 

(18)  Spaces  below  printed  names.  Half-inch  spaces  shall  be  left 
below  the  printed  names  of  candidates  for  each  office,  equal  in  number 
to  the  number  to  be  voted  for,  wherein  the  voter  may  write  the  name  of 
any  person  or  persons  for  whom  he  may  wish  to  vote. 

(19)  Votes  necessary  to  elect.  In  case  there  is  but  one  person 
to  be  elected  to  an  office,  the  candidate  receiving  a  majority  of  the 
votes  cast  for  all  the  candidates  for  that  office,  shall  be  declared  elected; 
in  case  there  are  two  or  more  persons  to  be  elected  to  an  office,  as  that 
of  director,  then  those  candidates  equal  in  number  to  the  number  to  be 
elected,  who  receive  the  highest  number  of  votes  for  such  office  shall  be 
declared  elected. 

(20)  Failure  to  qualify.  If  a  person  elected  fails  to  qualify,  the 
office  shall  be  filled  as  if  there  were  a  vacancy  in  such  office,  as  herein- 
after provided. 

(21)  Mode  of  appointment  by  mayor.  The  mode  of  appointment  of 
director  or  directors  by  a  mayor,  or  by  a  board  of  commissioners,  shall 
be  by  certificate  of  appointment  signed  by  said  mayor  or  mayors,  or 
issued  by  s.iid  beard  of  commissioners,  and  transmitted  to  the  board 
of  directors  of  said  district. 

(22)  Informality  not  to  invalidate.  Xo  informality  in  conducting  dis- 
trict elections  shall  invalidate  the  same,  if  they  have  been  conducted  by 
directors  to  fill  a  vacancy,  or  appointed  by  a  mayor  or  by  this  act. 

History:  V.n.  Sec.  7,  Ch.  C12,  L.  1957; 
nmd.  Sec.  C,  Cii.  107,  L.  19C5;  anid.  Sec.  1, 
Ch.  £03,  L.  1907. 

16-4508.     General  law  to  govern.     The  provisions  of  the  law  relating 
to  the  qualifications  of  electors,  the  manner  of  voting,  the  duties  of  elec- 
tion officers,  the  canvassing  of  returns,  and  all  other  particulars  in  respect  ,_, 
to  the  management  of  general  elections,  so  far  they  may  be  applicable,  ; 
slia.ll   govern   all  district   elections,   except    as   in   this   act   otherwise   pro- 
vided ;  provided,  however,  that  where   a  corporation   owns   real  property 
within    the    boundaries    of    the    district,    the    president,    vice-president    or                c; 
secretary  of  such  corporation  shall  be  entitled. to  cast  a  vote  on  behalf                 ,v 
of  the  corporation;  provided  also  that  an  elector  owning  or  leasing  real 
property  within  the  district  need  not  reside  within  the  district  in  order  to 
vote,   and   provided    that    the  board    of    commissioners    shall    canvass    the  £i 
returns  of  the  first  election  and  that  thereafter,  except  as  herein  provided,                 yk 
the  board  of  directors  shall  meet  as  a  canvassing  board  and  duly  canvass 
the  returns  within  foyr  (•})  days  after  any  district  election,  including  any 
district  bond  election.   If   the   (list,  let  lies  in  more  than  one   county,   the 
board  of  commissioners  whose  county  contains  the  largest  percentage  of 
the  territory  of  said  district  shall  canvass  the  returns  of  the  first  election. 

History:  Amd.  Sec.  4,  Ch.  257,  L.  1974. 

1G-4509.  Officers  subject  to  recall.  Every  incumbent  of  an  elective 
office,  wh-lher  elected  by  popular  vote  fur  a  full  term,  or  elected  by  the 
board  of  directors  to  fill  a  vacancy,  or  appointed  by  a  mayor  or  by  said 
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board  of  commissioners  for  a  full  term,  is  subject  to  recall  by  the 
voters  of  any  district  organized  under  the  provisions  of  this  act.  in  accord- 
ance with  the  recall  provisions  of  sections  11-3220  to  11-3227,  both  in- 
clusive, applicable   to  officers   under   the  commissioner-manager  plan. 

History:     En.  Sec.  9,  Ch.  242,  L.  1957; 
amd.  Sec.  1,  Ch.  263,  L.  10G7. 

16-4510.     Organization  of  board.    The  board  of  directors  shall  be  the 

governing  body  of  such  district.   It  shall  hold  its  first  meeting  on  the  sixth 

Monday  after  the   first  general   election   for   the   election   of   directors   as 

herein  provided;  ii  shall  choose  one  of  its  members  president,  and  shall 

thereupon  provide  for  the  time  and  place  of  holding  its  meetings  and  the 

manner  in  which  its  special  meetings  may  be  called.   All  legislative  sessions 

of  the  board  of  directors  whether  regular  or  special  shall  be  open  to  the 

public.   A  majority  of  the  board  of  directors  shall  constitute  a  quorum  for 

the  transaction  of  business.   The  board  of  directors  shall  establish  rules  for 

its  proceedings. 

History:     En.  Sec.  10,  Ch.  242,  L.  1957; 
and.  Sec.  1,  Ch.  2G3,  L.  19C7. 

1G-4511.    Ordinances — enacting    clause — compensation.    The    board    of 

directors  shall  act  only  by  ordinance  or  resolution.   The   ayes   and   noes 

shall   be   taken   upon   the   passage   of   all   ordinances   or  resolutions    and 

entered  upon  the  journal  of  the  proceedings  of  the  board  of  directors. 

No  ordinance  or  resolution  shall   be  passed  or  become  effective  without 

the  affirmative  votes  of  at  least'  a  majority  of  the  total  members  of  the 

board.  The  enacting  clause  of  all  ordinances  passed  by  the   board  shall 

be  in  these  words:  'Tic  it  ordained  by  the  board  of  directors  of  

district  as  follows:''   All  resolutions  and  ordinances  shall  be  signed  by  the 

president  of  the  board  of  directors  and  attested  by  the  secretary.    Each  of 

the  members  of  the  board  of  directors  shall  receive  for  each  attendance  at 

the  meetings  of  the  board  twenty  dollars  ($20),  and  shall  receive  no  other 

compensation.     Xo    director,    however,    shall    receive    pay    for    more    than 

three  (3)  meetings  in  any  calendar  month.    Any  vacancy  in  the  board  of 

directors,  whether  the  vacant  ofiiee  is  elective  or' appointive,  shall  be  filled 

by  the  remaining  directors. 

History:     En.  Sec.  11.  Ch.  212,  L.  1957; 
amd.  Sec.  1,  Ch.  2G3,  L.  19G7. 

16-4512.  Ceneral  manager,  secretary  and  auditor.  The  board  of 
directors  shall  at  its  first  meeting,  or  as  soon  thereafter  as  practicable, 
appoint,  by  a  majority  vote,  a  general  manager,  a  secretary,  and  an  auditor. 
„No  director  shall  be  eligible  to  the  oflicc  of  general  manager,  secretary, 
or  auditor.  The  general  manager,  secretary,  and  auditor,  shall  receive  such 
compensation  as  the  board  of  directors  shall  determine,  and  each  shall 
serve  at  the  pleasure  of  the  board. 
History:     En.  Sec.  12,  Ch.  2!2,  L.  1957. 

1C-4513.  Informality  not  to  invalidate.  No  informality  in  any  pro- 
ceeding or  informality  in  the  conduct  of  any  election,  not  substantially 
affecting  adversely  the  legal  rights  of  any  citizen,  shall  be  held  to  in- 
validate  Hie  incorporation  of  any  district,  and  any  proceeding  wherein  the 
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validity  of  such  incorporation  is  denied  shall  be  commenced  within  three 

(3)  months  from  the  date  of  tlic  certificate  of  incorporation,  otherwise  said 

incorporation  and  the  legal  existence  of  said  district,  and  all  proceedings 

in  respect  thereto,  shall  be  held  to  be  valid  and  in  every  respect  legal  and 

incontestable. 

History:     En.  Sec.  13,  Ch.  242,  L.  1957; 
amd.  Sec.  1,  C'a.  263,  L.  1907. 

16-4514.  Powers  of  district.  Any  district  incorporated  as  herein  pro- 
vided shall  have  power: 

(1)  To  have  perpetual  succession ; 

(2)  Sue  and  be  sued.  To  sue  and  be  sued,  except  as  otherwise  pro- 
vided herein  or  by  law,  in  all  actions  and  proceedings  in  all  courts  and 
tribunals  of  competent  jurisdiction; 

(3)  Adopt  seal.     To  adopt  a  seal  and  alter  it  at  pleasure; 

(4)  Hold  property.  To  take  by  graijt,  purchase,  gift,  devise,  or 
lease;  to  hold,  use,  enjoy,  and  to  lease  or  dispose  of  real  and  personal 
property  of  every  kind,  within  or  without  the  district,  necessary  to  the 
full  exercise  of  its  powers; 

(5)  Acquire  waterworks.  To  construct,  purchase,  lease,  or  other- 
wise acquire,  and  to  operate  and  maintain  water  rights,  waterworks, 
sanitary  scwerworks,  storm  scwerworks,  canals,  conduits,  reservoirs,  lands 
and  rights  useful  or  necessary  to  store,  conserve,  supply,  produce,  convey 
or  drain  water  or  sewage  for  purposes  beneficial  to  the  district,  such  pur- 
poses to  include  but  not  be  limited  to,  flood  prevention,  flood  control,  irriga- 
tion, drainage,  municipal  and  industrial  water  supplies,  domestic  water 
supplies,  wildlife,  recreation,,  pollution  abatement,  livestock  water  supply 
and  other  similar  purposes. 

(6)  Store  water.  To  store  water  for  the  benefit  of  the  district;  to 
conserve  water  for  future  use;  to  appropriate,  acquire  and  conserve  water 
and  water  rights  for  the  purposes  of  the  district;  to  commence,  main- 
tain, intervene  in  and  compromise,  in  the  name  of  the  district,  and  to 
assume  the  costs  of  any  action  or  proceeding  involving  or  affecting  the 
ownership  or  use  of  waters,  water  rights,  or  sewer  rights  within  the  district 
used  or  useful  for  any  purpose  of  the  district  or  a  benefit  to  any  land  situ- 
ated therein;  to  commence,  maintain,  intervene  in,  defend  and  compromise 
actions  and  proceedings  to  prevent  interference  with  or  diminution  of  the 
natural  flow  of  any  stream  or  natural  subterranean  supply  of  waters  used 
or  useful  for  any  purpose  of  the  district  or  a  common  benefit  to  the  lands 
within  the  district  or  its  inhabitants;  and  to  commence,  maintain  and  de- 
fend actions  and  proceedings  to  prevent  any  interference  with  tlic  aforesaid 
waters  or  rights  as  may  endanger  the  inhabitants  or  lands  of  the  district; 

(7)  Lease  waterworks.  To  lease  of  and  from  any  person,  firm,  or 
public  or  private  corporation  with  the  privilege  of  purchase,  or  other- 
wise, existing  water  rights,  waterworks,  scwerworks,  canals  or  reservoir 
systems;  and  <o  carry  on  and  maintain  the  same;  also  to  sell  water,  or  the 
use  thereof,  for  household  or  domestic  use  or  other  similar  purposes;  and 
whenever  there  is  a  surplus  of  water  to  sell  or  otherwise  dispose  of  the 
same,  to  municipalities  or  towns  or  to  consumers  located  within  or  without 
the  boundaries  of  the  district ; 
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(8)  Accept  assistance.  To  accept  funds  and  property  or  other  as- 
sistance, financial  or  otherwise,  from  federal,  state,  and  other  public  or 
private  sources  for  the  purposes  of  aiding  the  construction  or  maintenance 
of  water  or  sewer  development  projects;  and  co-operate  and  contract  with 
the  state  or  federal  government,  or  any  department  or  agency  thereof,  in 
furnishing  assurances  and  meeting  local  co-operation  requirements  of  any 
project  involving  control,  conservation  and  use  of  water. 

(9)  Borrow  money.  To  borrow  money  and  incur  indebtedness  and 
to  issue  bonds  or  other  evidence  of  such  indebtedness;  also  to  refund 
or  retire  any  indebtedness  or  lien  that  may  exist  against  the  district  or 
property  thereof; 

(10)  Levy  taxes.  To  cause  taxes  to  be  levied  in  the  manner  pro- 
vided for  herein  for  the  purpose  of  paying  any  obligation  of  the  district 
and  to  accomplish  the  purposes  of  this  act  in  the  manner  herein  provided; 

(11)  Make  contracts.     To  make  contracts,  to  employ  labor  and  to  do 

all  acts  necessary  for  the  full  exercise  of  the  foregoing  powers. 

History:     En.  Sec.  14,  Ch.  212,  L.  1057; 
amd.  Sec.  1,  Ch.  2C3,  L.  1CG7. 

1G-4515.    Powers  exercised  by  board.     The  powers  herein  emiincrat«'d 
shall,  except  as  herein  otherwise  provided,  be  exercised  by  the  board  of 
directors   above    provided    for    and    elected    and   appointed    as    described 
herein. 
History:    En.  Sec.  15,  Ch.  2i2,  L.  1957. 

1G-451G.  Duties  of  officers  of  board — depositary  of  funds — officers' 
bonds.  The  president  shall  sign  all  contracts  on  behalf  of  the  district 
and  perform  such  other  duties  as  may  be  imposed  by  the  board  of  directors:. 
The  secretary  shall  countersign  all  contracts  on  behalf  of  the  district 
and  perform  such  other  duties  as  may  be  imposed  by  the  board  of  di- 
rectors. The  general  manager  shall  have  full  charge  and  control  of  the 
maintenance,  operation  and  construction  of  all  works  and  systems  of  the 
district,  with  full  power  and  authority  to  employ  and  discharge  all  em- 
ployees and  assistants  at  pleasure,  prescribe  their  duties,  and  shall,  subject 
to  the  approval  of  the  board  of  directors,  fix  their  compensation.  The  gen- 
eral manager  shall  perforin  such  other  duties  as  may  be  imposed  upon  him 
by  the  board  of  directors.  The  general  manager  shall  report  to  the  board 
of  directors  in  accordance  with  such  rules  and  regulations  as  they  may 
adopt.  The  auditor  shall  be  charged  with  the  duty  of  installing  and  main- 
taining a  system  of  auditing  and  accounting  that  shall  completely  and  at 
all  times  show  the  financial  condition  of  the  district.  He  shall  draw  warrants 
to  pay  demands  made  against  the  district  when  such  demands  have  been  first 
approved  by  at  least  (3)  members  of  the  board  of  directors  and  by  the 
general  manager.  The  board  of  directors  shall  also  designate  a  depositary 
or  depositaries  to  have  the  custody  of  the  funds  of  the  dish  iet,  all  of  which 
depositaries  shall  give  security  sufficient  to  secure  the  district  against 
possible  loss,  and  who  shall  pay  the  warrants  drawn  by  the  auditor  for 
demands  against  the  district  under  such  rules  as  the  directors  may  prescribe. 
The  general  manager,  secretary  and  auditor,  and  all  other  employers  or 
assistants  of  said  district  who  may  be  required  so  to  do  by  the  board  of  di- 
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rectors,  shall  give  bonds  to  the  district  conditioned  for  the  faithful  per- 
formance of  their  duties  as  the  board  of  directors  from  time  to  time  may 
provide. 
History:    En.  Sec.  16,  Ch.  242.  L.  1957; 

16-4517.  Bonded  indebtedness.  Whenever  the  board  of  directors  deem 
it  necessary  for  the  district  to  incur  a  bonded  indebtedness,  it  shall  by  a 
resolution  so  declare  and  state  the  purpose  for  which  the  proposed  debt 
is  to  be  incurred,  the  land  within  the  district  to  be  benefited  thereby,  the 
amount  of  debt  to  be  incurred,  the  maximum  term  the  bonds  proposed  to  u> 

be  issued  shall  run  before  maturity,  which  shall  not  exceed  forty    (40)  ^ 

years,  and  the  proposition  to  be  submitted  to  the  electors.  "o 

History:    En.  Sec.  17,  Ch.  242,  L.  1057;       maximum    rate    of    interest    to    be    raid.  w 

atnd.  Sec.  26,  Ch.  234,  L.  1971.  which    shall    not    exceed    seven    per    cent  S 

4_._jm.nf.  (7%). per  annum"  before  ".in-!  the  proposi-  2 

Amcnumcnis  tion   to  bc  submittC(1  t0   tbc  eIector3..  at  Z 

The  1971  amendment  deleted  "and  the  the  end  of  the  section. 
16-4518.  Election.  The  board  of  directors  shall  fix  a  date  upon  whicn 
an  election  shall  be  held  for  the  purpose  of  authorizing  said  bonded  in- 
debtedness to  bc  incurred.  It  shall  be  the  duty  of  the  board  of  directors  to 
provide  for  holding  such  special  election  on  the  day  so  fixed,  in  accord- 
ance with  the  general  election  laws  of  the  state,  so  far  as  the  same  shall 
bc  applicable,  except  as  herein  otherwise  provided, 
ntslory:     En.  Sec.  18,  Ch.  252,  L.  1957. 

1G-4519.  Notice.  Such  board  of  directors  shall  give  notice  of  the 
holding  of  such  election,  which  notice  shall  contain  the  resolution  adopted 
by  the  board  of  directors  of  the  district,  boundaries  of  voting  .precincts, 
which  shall  include  therein  only  the  lands  to  be  benefited,  as  stated  in  such 
resolution,  the  location  of  polling  places,  and  the  names  of  the  officers 
selected  to  conduct  the  election,  who  shall  consist  of  one  judge,  one  inspec- 
tor and  two  clerics  in  each  precinct. 

History:     En.  Sec.  19,  Ch.  212,  L.  1957;  CD 

anid.  Sec.  1,  Ch.  2G3,  L.  1967.  <1 
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16-4520.  Publication.  Such  notice  shall  bc  published  for  ten  (10) 
consecutive  days  in  a  daily  newspaper  or  in  two  (2)  issues  of  a  weekly 
newspaper  published  in  each  county  wherein  such  'district  is  located, 
which  newspaper  or  newspapers  shall  bc  designated  by  the  board  of  di- 
rectors. Every  qualified  elector,  owning  or  leasing  or  residing  upon  real  hi 
property,  within  such  voting  precincts,  but  no  others,  shall  be  entitled  to 
vote  at  such  election.  All  the  expenses  of  holding  such  election  shall  be 
borne  by  the  district. 

History.   Amd.  Sec.  5,  Ch.  257,  L.  1974. 

16-4521.  Canvass  of  Treturns.  The  returns  of  such  election  shall  be 
made  to  and  the  voles  canvassed  by  said  board  of  directors  on  the  first 
Monday  following  said  election,  and  the  results  thereof  ascertained  and 
declared  in  accordance  with  the  general  election  laws  of  the  state,  so 
far  as  they  may  be  applicable,  except  as  herein  otherwise  provided.  The 
secretary  of  the  board  of  directors,  as  soon  as  the  result  i;  declared,  shall 
enter  in  the  records  of  t;ueh  board  a  statement  ef  such  results.    No  irregn- 
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laritics  or  informalities  in  conducting  such  election  shall  invalidate  the 
same,  if  the  election  shall  have  otherwise  been  fairly  conducted.  In  all 
respects  not  otlicru-i.se  provided  for  herein,  said  election  shall  be  called, 
managed  and  directed  r.s  is  by  law  provided  for  general  elections  in  this 
state  applicable  thereto,  except  as  herein  otherwise  provided. 
History:     Za.  Sec.  21,  Co.  242,  L.  1957. 

16-4522.  Sixty  per  cent  vote  necessary.  If  from  such  returns  it  ^ 
appears  that  sixty  per  cent  (60%)  or  more  of  the  votes  cast  at  such  <j 
election  were  in  favor  of  and  assented  to  the  incurring  of  such  indebted- 
ness, then  the  board  of  directors  may,  by  resolution,  at  such  time  or  times 
as  it  deems  proper,  provide  for  the  form  and  execution  of  such  bonds  and 
for  the  issuance  of  any  part  thereof,  and  may  sell  or  dispose  of  the  bonds 
so  issued  at  such  times  or  in  such  manner  as  it  may  deem  to  be  to  the 
public  interest.  %  i=* 

16-4523.     Value  of  bonds  issued.     Any   bonds  issued   by   any   district 
organized  under  the  provisions  of  this  act  are  hereby  given  the  same  force, 
value  aud  use  as  bonds  issued  by  any  municipality  and  shall  be  exempt 
from  all  taxation  within  the  state  of  Montana. 
History:     En.  Sec.  23,  Ch.  212,  L.  1057. 

16-4524.  Power  to  construct  works  across  streets,  etc. — right  of  way 
through  state  lands.  The  board  of  directors  shall  have  power  to  con- 
struct works  across  any  stream  of  water,  watercourse,  street,  avenue,  high- 
way, railway,  canal,  ditcli  or  flume  which  the  route  of  said  works  may 
intersect  or  cross;  provided,  such  works  are  constructed  in  sucli  manner 
as  to  afford  security  for_  life  and  property,  and  said  board  of  directors 
shall  restore  the  crossings  and  intersections  to  their  former  slate  as  near 
as  may  be,  or  in  manner  not  to  have  impaired  unnecessarily  their  useful- 
ness. The  right  of  way  is  hereby  given,  dedicated  and  set  apart  to 
locate,  construct  and  maintain  said  works  over  and  through  any  of  the 
lands  which  are  now  or  may  be  the  property  of  this  state,  and  to  have 
the  same  rights  and  privileges  appertaining  thereto  as  have  been  or  may 
be  granted  to  the  municipalities  within  the  state. 
History:     En.  Sec.  24,  Ch.  212,  L.  1957. 

16-4525.     Rates.    The  board  of  directors  shall  fix  all  water  and  sewer 

rates,  and  shall   through   the   general   manager  collect  the  sewer  charges 

and  the  charges  for  the  sale  and  distribution  of  water  to  all  users. 

History:     En.  Sec.  25,  Ch.  242,  L.  1957; 
amd.  Sec.  1,  Ch.  2CJ,  L.  19G7. 

16-452G.     Rate  to  pay  operating  expense:;.   The  board  of  directors  in  the 

furnishing  of  water,  sewer  service,   other   services  and   facilities,   shall   fix 

such  rate,  fee,  toll,  rent  or  other  charge  as  will  pay  the  operating  expenses 

of  the  district,  provide  for  repairs  and  depreciation   of   works  owned  or 

operated  by  it,  pay  the  interest  on  any  bonded  debt,  and,  so  far  as  possible, 

provide  a  sinking  or  other  fund  for  the  payment  of  the  principal  of  such 

debt  as  it  may  become  due. 

History:     En.  Sec.  20,  Ch.  212,  L.  1957; 
amd.  Sec.  1,  Ch.  2ii3,  L.  1067. 
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1G-4527.  Commissioners  to  levy  water  taxes.  If  from  any  cause,  the 
revenues  of  the  district  shall  be  inadequate  to  pay  the  interest  or  principal 
of  any  bonded  debt  as  it  becomes  due  or  any  other  expenses  or  claims 
against  the  district,  then  the  board  of  directors  must,  at  least  fifteen  (15) 
days  before  the  first  day  of  the  month  in  which  the  board  of  commissioners 
of  the  county,  or  city  and  county,  or  counties  in  which  such  district  is 
located,  are  required  by  law  to  levy  the  amount  of  taxes  required  for  county 
or  city  and  county  purposes,  furnish  to  the  board  or  boards  of  commis- 
sioners, and  to  the  auditor  or  auditors,  respectively,  an  estimate  in  writing 
of  the  amount  of  money  required  by  the  district  for  the  payment  of  the 
principal  of  or  interest,  on  any  bonded  debt  as  it  becomes  due.  and  of  the 
amount  of  money  required  to  establish  reasonable  reserve  funds  for  either 
of  said  purposes,  together  with  a  description  of  the  lands  benefited  thereby, 
as  stated  by  the  board  of  directors  in  the  resolution  declaring  the  necessity 
to  incur  such  bonded  indebtedness,  and'  also  of  the  amount  of  money  re- 
quired by  the  district  for  any  other  purpose  in  this  section  set  forth,  and  the 
board  of  commissioners  of  such  county  or  city  and  county  must  annually, 
at  the  time  and  in  the  manner  of  levying  other  county  or  city  and  county 
taxes  and  until  any  such  bonded  debt  is  fully  paid,  levy  upon  the  lands  so 
benefited  and  cause  to  he  collected,  the  proportionate  share  to  be  borne  by 
the  land  located  in  their  county  of  a  tax  sufficient  for  the  payment  thereof 

to  bo  known  as  the  ,; district  bond  tax";  and  until  all  other 

expenses  or  claims  are  fully  paid,  levy  upon  all  of  the  lands  of  the  district 
and  cause  to  be  collected  the  proportionate  share  to  be  borne  by  the  land 
located  in  their  county  of  a  tax  sufficient  for  the  payment  thereof  to  be 
known  as  the  " district  water  and/or  sower  tax. 

When  the  amount  of  money  required  for  any  purpose  in  this  section 
enumerated  has  been  determined,  each  lot  or  parcel  of  land  to  be  assessed 
shall  be  assessed  with  that  part  of  the  amount  of  money  required  which  its 
area  bear,  to  the  total  area  of  all  of  the  lands  to  be  assessed;  or  said 
assessment  may.  at  the  option  of  the  board  or  boards  of  county  commis- 
sioners, be  based  upon  the  taxable  valuation,  as  stated  in  the  last  com- 
pleted county  assessment  roll,  of  the  lots  or  parcels  of  land,  exclusive  of 
improvements  thereon,  within  said  district,  in  which  case,  each  lot  or 
parcel  of  land  to  be  assessed  shall  be  assessed  "with  that  part  of  the 
amount  of  money  required  which  its  taxable  valuation  bears  to  the  total 
taxable  valuation  of  all  of  the  lands  to  be  assessed.  Provided  how- 
ever that  where  the  district  lies  in  more  than  one  county,  the  same 
method  of  assessment  shall  be  used  by  each  board  of  county  commis- 
sioners. 

"When  the  written  estimate  of  the  amount  of  money  required  has  been 
delivered  to  the  board  ofcommissioncrs,  said  board  shall  give  notice  of 
its  intention  to  levy  and  collect  a  tax  sufficient  for  the  payment  thereof. 
Such  notice  shall  be  given  : 

(1)  I'y  porting  notice  thereof  in  five  (5)  public  places  within  the 
county  and  within  the  boundaries  of  the  lands  upon  which  the  tax  is  to 
be  levied,  and 

(2)  r»y  publishing  a  copy  of  the  notice  for  ten  (10)  consecutive  days 
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in  a  daily  newspaper  or  in  two  (2)  issues  of  a  weekly  newspaper  published 
in  each  county  wherein  the  district  is  located. 

'  (3)  By  forwarding  regular  first  class  mail  or  registered  mail,  at  least 
ten  (10)  days  prior  to  the  hearing  provided  for  in  paragraph  (d)  of  this 
section,  a  copy  of  the  notice  addressed  to  the  owners  of  taxable  real  prop- 
erty within  the  district  as  shown  by  the  current  assessment  book  on  file  in 
the  office  of  the  assessor  of  the  county  or  counties  the  boundaries  of  which 
include  taxable  real  property  of  the  district. 

The  legislative  assembly  hereby  finds,  determines  and  declares  that 
the  giving  of  notice  in  accordance  with  paragraphs  (1),  (2)  and  (3)  of  this 
section  is  reasonably  calculated  to  inform  the  owners  of  taxable  real 
property  located  within  the  boundaries  of  the  district  of  the  hearing  pro- 
vided for  in  paragraph  (d)  of  this  section,  and  that  the  giving  of  any 
further  notice  is  impracticable  and  is  unnecessary  to  the  assurance  of 
due  process  of  law  to  such  property  owners. 

Such  notice  shall  state : 

(a)  The  amount  of  money  required ; 

(b)  The  method  of  assessment  which  the  board  or  boards  of  com- 
missioners intends  to  employ ; 

(c)  The  boundaries  or  description  of  the  lands  to  be  assessed,  which 
said  boundaries  or  description  may  be  recited  in  full,  or  may  be  given  by 
reference  to  any  instrument  on  file  or  of  record  in  the  office  of  the  clerk 
and  recorder,  treasurer  or  assessor  of  the  county  or  counties  in  which  the 
district  or  part  thereof  is  situate ;  and 

(d)  The  lime  when  and  the  place  where,  the  board  or  boards  of 
commissioners  will  hear  and  pass  upon  all  protests  that  may  be  made 
against  the  levy  of  the  tax  or  any  matter  pertaining  thereto,  which  said 
hearing  shall  be  had  no"  less  than  fifteen  (15)  days  after  the  last  publication 
of  the  notice. 

At  the  time  and  place  designated  for  said  hearing  any  owner  of  prop- 
erty situated  within  the  area  to  be  assessed  may  appear  and  protest  the 
levy  of  the  tax  or  any  matter  pertaining  thereto.  All  protests  must  be 
heard,  considered  and  ruled  upon  by  the  board  of  commissioners.  The 
board  of  commissioners  may  adjourn  said  hearing  from  time  to  time. 

Where  such  tax  is,  for  any  reason,  deemed  unlawful  by  the  person 
whose  property  is  taxed,  whether  he  has  protested  the  same  at  the  hear- 
ing above  provided  or  not,  he  may  pay  the  tax  or  the  installments  thereof 
under  protest  in  the  manner  provided  by  section  84-4502,  and  thereupon, 
and  within  the  time  prescribed  and  in  the  manner  provided  by  said  section 
84-4502,  may  commence  an  action  to  recover  such  tax,  or  installments,  and 
in  such  action  contest  and  litigate  the  payment  of  such  tax  on  the  same 
grounds  and  for  the  same  reasons  that  he  has  stated  in  his  written  protest, 
and  for  no  other  reasons  and  on  no  other  grounds;  provided,  that  all  of 
the  provisions  of  said  section  81-1502  for  the  retention  or  refunding  of 
taxes  paid  under  protest  shall  apply  to  taxes  paid  under  protest  under 
this  section. 

Illstory:     En.  flee.  27.  Ch.  212,  L.  1'.)'.7;       1W.3;  aim!.  Sec.  9.  Ch.  107,  X*  19C5;  amd. 
&i)jrt.   Sec.   3,  Ch.  CfiH,   Tj.   l.K'O;    :imd.   .Sec.      Sec.  1,  Ch.  12U3,  L.  10G7. 
1,  Ch.  4C,  L.  19C1;  nmU.  Sec.  1,  Ch.  C8,  L. 
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Constitutionality  of  land  in  tho  improvement  district  was 

This  section   is   cot   unconstitutional   be-  not   a    taking   of   property.    Rig-ils   of    tho 

eauso    it    delegates    to    a    corporation    the  owners    were    not   affected    until    the    levy 

power     to     tax     for     tho     general     health,  ot"   assessment    in   August    1000,   at    which 

safety,    and    welfare    ot    property    owners  litr-°   t!j0   provisions   of    this   section    were 

without  regard  to  benefits  to  tho  properly  su''n  as  to  afford  them  due  process.  Parker 

so  taxed  in  violation  of  section  30,  article  v-  County  of  Yellowstone,  140  M  533,  374 

V   of   the   constitution.   Parker   v.   Countv  P  -<1  328,  335. 

of  Yellowstone,  140  M  333,  371  P  2d  Z1S,  The  manner  of  assessing  property  under 

331.  this    section    on    an    area    basis    does    not 

The  owners  of  land,  which  had  been  in-  violate   tiie   fourteenth   amendment   to   the 

eluded   in   a  county   water   district   organ-  federal     cocs'.itution     where     under     such 

ized    in    August    ii'5S    under    charter    242,  method    the    property    asse?scd    would    be 

Laws   of   I'.'o"    (16-1501    to    10-4~>34)    were  enhanced  to  the  extent  of  the  burden  im- 

uot   deprived    of    due    process    because    no  posed.   Parker   v.   County   of   Yellowstone, 

adequate  notice  was  given  of  the  hearing  1"^  ^  533,  374  P  2d  323,  33d. 
to   create   the   district   since,  tho   inclusion 

16-4528.     Levy  and  collection  of  tax.     Such  taxes  for  the  payment  of 

any  such  bonded  debt  shall  be  levied  on  the  property  benefited  thereby,  as 

stated  by  the  board  of  directors  in  the  resolution  declaring  the  necessity 

therefor,  and  all  taxes  for  other  purposes  shall  be  levied  on  all  property  in 

the  territory  comprising  the  district.  All  such  taxes  shall  be  collected  at  the 

same  time  and  in  the  same  manner  and  form  as  county  taxes  are  collected, 

and  when  collected  shall  be  paid  to  the  district  for  which  such  taxes  were 

levied  and  collected.    If  such  taxes  are  levied  for  the     ayment  of  a  bonded 

debt  for  the  benefit  of  certain  property  within  the  district,  as  so  stated  in 

the  resolution  of  the  board  of  directors  aforesaid,  such  taxes  shall  be  a 

lien  upon  each  lot  or  parcel  of  said  property  to  the  extent  of  the  levy  of 

said  taxes  upon  said  lot  or  parcel;  and  all  taxes  for  other  purposes  shall 

be  a  lien  upon  etch  lot  or  parcel  of  land  within  the  entire  area  comprising 

the  district,  to  the  extent  of  the  levy  of  said  taxes  upon  said  lot  or  parcel; 

and  said  taxes,  whether  lor  the  payment  of  a  bonded  indebtedness  or  for 

other  purposes,  shall  be  of  the  same  force  and  effect  as  other  liens  for 

taxes,  and  their  collection  shall  be  enforced  by  the  same  means  as  provided 

for  in  the  enforcement  of  liens  for  stale  and  county  taxes.    Such  taxes  if 

not  paid  shall  become  delinquent  at  the  same  time  as  do  county  taxes. 

History:     En.  S?c.  28,  Ch.  212,  X..  1937; 
amd.  Sec.  1,  Ch.  45,  L.  1959. 

16-4529.     Initiative.    Ordinances  may  be  passed  by  the  electors  of  any 

district  organized  under  the  provisions  of  this  act  in  accordance  with  the 

methods  provided  by  the  general  laws  of '  the  state  for  direct  legislation 

applicable  to  cities  and  towns. 

History:     En.  Sec.  29,  Ch.  242,  L.  1957; 
amd.  Sec.  1,  Ch.  263,  L.  1067. 

16-4530.     Referendum.     Ordinances   may   be   disapproved    and    thereby  . 

vetoed  by  the  electors  of  any  such  district   by  proceeding  in  accordance 

with  the  methods  provided  by  the  general  laws  of  the  state  for  protesting 

against  legislation  by  cities  and  towns. 

in-.tory:    Y.n.  See.  30,  Ch.  212,  L.  1957; 
ajad.  See.  1,  Ch.  2o3,  L.  1967. 

16-4531.     Adding  to  ami  consolidation  of  district.    Any  portion  of  any 
county  or  any  municipality,  or  both,  may  bo  added  to  any  district  organized 
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under  the  provisions  of  this  act,  at  any  time,  upon  petition  presented  in  the 
manner  therein  provided  for  the  organization  of  such  district,  which  petition 
may  be  granted  by  ordinance  of  the  board  of  directors  of  such  district.  Such 
ordinance  shall  be  submitted  for  adoption  or  rejection  to  the  vote  of  the 
electors  in  such  district  and  in  the  proposed  addition,  at  a  general  or  spe- 
cial election  held  as  herein  provided,  within  seventy  (70)  days  after  the 
adoption  of  such  ordinance.  If  such  ordinance  is  approved,  the  president 
and  secretary  of  the  board  of  directors  shall  certify  that  fact  to  the  secre- 
tary of  state  and  to  the  county  recorder  of  the  county  in  which  such  dis- 
trict is  located.  Upon  the  receipt  of  such  last  mentioned  certificate  the 
secretary  of  state  shall,  within  ten  (10)  days,  issue  his  certificate,  reciting 
the  passage  of  said  ordinance  and  the  addition  of  said  territory  to  said 
district.  A  copy  of  such  certificate  shall  be  transmitted  to  and  filed  with  the 
county  clerk  of  the  couuty  in  which  such  district  is  situated.  From  and 
after  the  date  of  such  certificate  the  territory  named  therein  shall  be 
deemed  added  to  and  form  a  part  of  said  district,  with  all  the  rights, 
privileges  and  powers  set  forth  in  this  act  and  necessarily  incident  thereto. 
Two  or  more  districts  organized  under  the  provisions  of  this  act  may 
consolidate,  at  any  time,  upon  petitions  submitted  to  the  board  of  directors 
of  each  such  district.  Such  petitions  shall  be  in  the  form  required  for 
petitions  for  the  organization  of  districts.  Each  such  petition  shall  be 
signed  by  not  less  than  ten  per  cent  (10%)  of  the  registered  voters  of  the 
territory  included  within  said  district.  .Said  petitions  may  be  granted  by 
ordinance  of  the  board  of  directors  of  each  of  said  districts.  Such  ordi- 
nances shall  be  submitted  for  adoption  or  rejection  to  the  vote  of  the 
electors  in  such  districts  at  general  or  special  elections  held  as  herein  pro- 
vided within  seventy  (70)  days  after  the  adoption  of  such  ordinances.  If 
such  ordinances  are  approved,  the  president  and  secretary  of  the  boards  of 
directors  of  each  of  said 'districts  shall  certify  that  fact  to  the  secretary  of 
stale  and  to  the  county  clerk  of  the  county  or  counties  in  which  such  dis- 
tricts are  located.  Upon  the  receipt  of  said  certificate  the  secretary  of  state 
shall,  within  ten  (10)  days,  issue  his  certificate,  reciting  the  passage  of  said 
ordinances  and  the  consolidation  of  said  districts.  A  copy  of  such  certificate 
shall  be  transmitted  to  and  filed  with  the  county  clerk  of  each  county  in 
winch  such  consolidated  district  is  situated.  From  and  after  the  date  of 
such  certificate,  the  said  districts  shall  be  deemed  to  be  consolidated  and 
shall  consist  of  one  district  with  all  the  rights,  privileges  and  powers  set 
forth  in  this  act  and  necessarily  incident  (hereto.  The  number  and  manner 
of  selection  and  election  of  directors  of  the  consolidated  district  shall  be  the 
same  as  the  number  and  manner  of  selection  and  election  of  directors  of 
newly  organized  districts. 

History:     En.  Sec.  31,  Ch.  212,  L.  19.07; 
amd.  Sec.  1,  Ch.  203,  L.  1067. 

16-4532.  Definitions.  Xothinsr  in  this  acl  shall  be  so  construed  as  repeal- 
ing or  in  any  wise  modifying  the  provisions  of  any  other  act  relating  to 
water  or  sewers  or  the  supply  of  water  to,  or  the  acquisition  thereof  by 
counties  or  municipalities  within  this  state.  The  term  "Municipality,"  as 
used  in  this  act,  shall  include  a  consolidated  city  and  county,  city  or  town, 
and  shall  be.  understood  and  so  construed  as  to  include,  and  is  hereby  de- 
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clared  to  include,  all  corporations  heretofore  organized  and  now  existing 

and  those  hereafter  organized  for  municipal  purposes  within  such  districts. 

The  term  "county"  shall  mean  one  or  more  counties  and  shall  be  understood 

and  construed  to  include  "city  and  county."    In  municipalities  in   which 

there  is  no  mayor  the  duty  imposed  upon  said  officer  by  the  provisions  of 

this  act  shall  be  performed  by  the  president  of  the  board  of  trustees  or 

other  chief  executive  of  the  municipality.    The  word  "district"  shall  apply, 

unless  otherwise  expressed  or  used,  to  a  district  formed  under  the  provisions 

of  this  act,  and  the  word  "board"  and  the  words  "boards  of  directors"  shall 

apply  to  the  board  of  directors  of  such  district. 

History:  Sn.  Sec.  32,  Ch.  242,  L.  1957; 
amd.  Sec.  11,  Ch.  1G7,  L.  19G5;  amd.  Sec.  1, 
Ch.  263,  L.  1907. 

1G-4533.  Exclusion  of  territory— petition— contents — duties  of  secre- 
tary—hearing— order  excluding  lands.  Any  territory,  included  within  any 
district  formed  under  the  provisions  of  this  act.  and  not  benefited  in  any 
manner  by  such  district,  or  its  continued  inclusion  therein,  may  be  excluded 
therefrom  by  order  of  the  board  of  directors  of  such  district  upon  the  veri- 
fied petition  of  the  owner  or  owners  in  fee  of  lands  whose  assessed  value, 
with  improvements,  is  in  excess  of  one-half  of  the  assessed  value  of  all  the 
lands,  with  improvements,  held  in  private  ownership  in  such  territory.  Said 
petition  shall  describe  the  territory  sought  to  be  excluded  and  shall  set 
forth  that  such  territory  is  not  benefited  in  any  manner  by  said  district  or 
its  continued  inclusion  therein,  and  shall  pray  that  such  territory  may  be 
excluded  and  taken  from  said  district.  Such  petition  shall  be  filed  with  the 
secretary  of  the  district  and  shall  be  accompanied  by  a  deposit  with  such 
secretary  of  Hie  sum  of  one  hundred  dollars  ($100.00),  to  meet  the  expenses 
of  advertising  and  other  costs  incident  to  the  proceedings  for  the  exclusion 
of  such  territory,  including  the  cost  of  recording  a  certified  copy  of  the 
order  hereinafter  provided  for,  any  uneonsumed  balance  to  be  returned  to 
the  petitioner.  Upon  the  filing  of  such  petition  with  the  secretary  of  the 
district  he  shall  call  a  meeting  of  the  board  of  directors  of  the  district  at  a 
time  not  less  than  twenty-five  (23)  days  nor  more  than  fifty  (50)  days  after 
the  filing  of  the  petition  and  cause  a  notice  of  the  filing  of  su-  h  petition  to 
be  published  for  ten  (10)  consecutive  days  in  a  daily  newspaper  or  in  two 
(2)  issues  of  a  weekly  newspaper  within  said  district,  if  there  be  one,  and 
if  not,  in  some  newspaper  of  general  circulation  published  in  each  county 
in  which  the  district  is  situated.  Such  notice  shall  also  state  the  date  of  the 
filing  of  such  petition  and  that  the  same  will  come  on  for  hearing  before 
the  board  of  directors  of  the  district  and  shall  state  the  time  of  the  hearing 
and  the  place  thereof,  which  shall  be  the  regular  meet  in.?  place  of  the 
board  of  directors  of  the  district;  provided,  that  the  board  may  adjourn 
the  hearing  to  a  more  convenient  meeting  place  within  the  district.  Any 
landowner  or  taxpayer  within  the  district  shall  have  the  right  to  appear  at 
said  hearing,  either  in  behalf  of  or  in  opposition  to  the  granting  of  said 
petition.  Said  petition  shall  come  on  for  hearing  before  the  board  of  di- 
rectors of  the  district  at  the  time  and  place  specified  in  the  notice  of  hearing. 
If  upon  such  hearing  the  hoard  of  directors  determines  that  it  is  fur  the 
best  interests  of  the  district  thai  the  lands  mentioned  in  the  petition.,  or 
some  portion  thereof,  be  excluded  from  the  district,  or  if  it  appears  that 


such  laudo,  or  some  portion  thereof,  will  not  bo  benefited  by  their  continued 
inclusion  in  the  district,  then  the  board  of  directors  shall  make  an  order 
that  such  lands,  or  such  portion  thereof,  be  excluded  from  the  district, 
such  order  to  describe  specifically  t lie  hinds  so  excluded.  From  the  time  of 
the  making  of  such  order  the  lands  so  excluded  shall  be  deemed  to  be  no 
longer  included  in  the  district,  but  such  order  of  exclusion  shall  not  be 
taken  to  invalidate  in  anv  manner  any  taxes  or  assessments  theretofore  -  ■,- 
levied  or  assessed  against  the  lands  so  excluded.  A  copy  of  such  order  of 
exclusion,  certified  to  by  the  secretary  of  the  district,  shall  be  recorded  in 
the  ofilee  of  the  county  recorder  of  the  county  or  counties  in  which  the  dis- 
trict is  situated  and  the  record  of  such  certified  copy  shall  be  deemed 
prima  facie  evidence  of  the  exclusion  from  the  district  of  the  lands  purport- 
ing to  be  excluded  thereby. 

History:  En.  Sec.  33,  Ch.  242,  L.  1957; 
acid.  Sec.  12.  Ch.  167,  L.  1065;  amd.  Sec.  1, 
Ch.  263,  L.  10G7. 

16-4534.  Directors  may  institute  proceedings  for  exclusion — hearing — 
referendum.  The  board  of  directors  of  any  district  formed  under  the  pro- 
visions of  this  act  may  itself  initiate  the  proceedings  for  the  exclusion  from 
the  district  of  any  land  or  lands  which  it  may  not  be  for  the  best  interests 
of  the  district  to  be  included,  or  which  may  not  be  benefited  in  any  manner 
by  their  continued  inclusion  therein.  Such  proceedings  shall  be  initiated  by 
the  board  of  directors  by  the  passage  of  a  resolution  requiring  all  persons 
interested  to  appear  and  show  cause  before  the  board  of  directors,  at  a 
time  and  place  specified,  why  such  lands,  describing  them,  should  not  be 
excluded  from  the  district  and  fixing  a  time  and  place  for  such  hearing  and  "lOt??  StTP» 
directing  the  secretary  of  the  district  to  give  notice  of  the  passage  of  such 
resolution  and  of  such  hearing.  Upon  the  passage  of  such  resolution  the 
secretary  of  the  district  shall  give  notice  thereof  and  of  the  time  and  place 
of. such  hearing  in  the  manner  hereinbefore  prescribed  for  notice  of  hearing 
upon  petition  by  a  landowner  or  landowners,  and  thereafter  all  proceedings 
shall  be  had  in  the  manner  and  with  the  effect  herein  provided  for  proceed- 
ings upon  a  petition  by  a  landowner  or  landowners.  The  time  of  hearing 
fixed  by  the  board  of  directors  by  its  resolution  hereinbefore  mentioned 
.shall  be  not  less  than  twenty-five  (25)  days  nor  more  than  fifty  (50)  days 
after  the  passage  of  such  resolution  and  the  place  of  hearing  so  fixed  shall 
be  a  convenient  place  within  the  district;  provided  that  the  final  action  of 
the  board  of  directors  under  this  section  shall  be  subject  to  the  referendum 
by  the  electors  of  the  district  according  to  section  1G-4530. 

History:     En.  Sec.  34,  Ch.  2i2,  L.  1957;       or  provision  of  this  net  sli nil  for  any  rea- 
amd.  Sec.  1,  Ch.  203,  L.  19G7.  son  l>e  held  invalid  or  unenforceable,  the 

invalidity  or  unenforceability  thereof  shall 
Separability  Clauso  not  affect  any  of   the  remaining  sections, 

Section   2  of  Cli.   2G3,  Laws   1967  read:       paragraphs,    sentences,    clauses    or    provi- 
"If  any  section,  paragraph,  sentence,  cIhubc      sions  of  this  act." 

16-4535.  Elections  may  be  combined.  The  bo;»rd  of  commissioners  in 
its  discretion  may  combine  in  one  election  the  election  on  the  formation  of 
the  district,  the  election  of  directors,  and  the  election  on  incurring  a 
bonded  indebtedness,  so  that  the  electors  of  the  district  may  vote  on  all 
of  these  matters  on  the  same  date  and  at  the  same  time.  If  the  elections 
arc  combined  the  board  of  commissioners  shall  so  declare  by  resolution 
containing  the  provisions  required  by  16-1517.  Candidates  for  the  office 
of  director  shall  be  nominated  in  the  manner  required  by  10-4">07.  When- 
ever the  elections  are  combined,  notice  of  the  election,  the  names  of  the 
candidates  and  the   details  concerning   the   bonded    indebtedness   may   be 

given  in  the  manner  prescribed  by  10-150.")  and  16-4507  or  either  of  them. 

1Q7.'t    c',IiJ->P 
History:     En.    16-1635    by    Sec.    1,    Ch.  Effective  Dato  0.»/O     out  j 

109;  E.  1369.        "  BiT.tion  2  of  Ch.  109.  I.ruv.  1909  proviil- 

.  .  cd    the    net    should    lie    in    cffi-ct    from    and 

Title  or  Act  nftc.-  us  passage  niul  approval.  Approved 
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HRFUSF,  DISPOSAL  AREAS 

Section    CO-4001 .  Legislative  findings  and  policy. 

CD-UK)?.  Definitions. 

C9-400:t.  Dumping  in  nn  unlicensed  area  is  prohibited. 

00-4004.  License  required. 

G0-40U5.  State  department  of  health  to  approve  disposal  area. 

GO-40UG.  lii.' vocation  of  or  refusal  to  renew  license. 

00-1007.  Kules  and  regulations— inspections  and  recommendations. 

GO-iUUS.  Landowner's  rwhts  preserved — puliliclv  operated  disposal  areas. 

G0-4UU0.  I'enalty  for  violations. 

GiMOlO.  Kepeal  01  conllictinj,'  acts — acts  preserved. 

69-4001.  Legislative  findings  and  policy.  It  is  hereby  found  and  de- 
clared that  tin:  health  and  welfare  of  Montana  citizens  are  being  en- 
dangered by  improperly  operated  refuse  disposal  areas.  It  is  declared 
the  public  policy  of  this  state  to  control  refuse  disposal  areas  to  protect 
the  public  health  ;md  safety. 
History:     En.  Sec.  1,  Ch.  35,  L.  10G5.  Cross-Rcfcrcnce 

He  fuse  disposal  districts,  sees.  00-0001  to 

,  .  nn-iinii. 

- 

fiO-4002  Definitions.  Unless  the  context  requires  otherwise,  in  this 
chapter:  (1)  "Garbage''  means  putresciblc  animal  and  vegetable  wastes  re- 
sulting from  handling,  preparation,  cooking,  and  consumption  of  food. 

(2)  "Refuse"  means  putresciblc  and  nonputrescible  solid  wastes  (except 
body  wastes),  including  garbage,  rubbish,  street  cleanings,  dead  animals, 

yards  clippings,  and  solid  market  and  solid  industrial  wastes.  r«.„,         TppT  „,.„,,«, 

(3)  "Kuhbish"  means  nonputrescible  solid  wastes,  consisting  of  Both" 
combustible  and  noncombusliblc  wastes,  such  as  paper,  cardboard,  aban- 
doned automobiles,  tin  cans,  wood,f  glass,  bedding,  crockery,  and  similar 
materials.  ' 

(4)  "Department"  means  the  department  of  health  and  environmental 
sciences,  provided  for  in  Title  82A,  chapter  (i. 

(5)  "Board"  means  the  board  of  health  and  environmental  sciences, 
provided  for  in  section  y2A-C0o. 

History:  Amd.  Sec.  2G.  Ch.  349.  L.  1974.  ' 

G9-4003.     Dumping   in   an   unlicensed   area   is    prohibited.    No   person, 
partnership,  company  or  corporation  shall   hereafter  dispose  of  any  gar- 
bage, rubbish  or  refuse  in  any  place  except  as  permitted  under  this  act. 
History:     En.  Sec.  3,  Ch.  35.  L.  19G5. 

C9-4004.  License  required.  Each  year  each  person,  partnership,  com- 
pany or  corporation  desiring  to  operate  a  refuse  disposal  area  shall  obtain 
a  license  for  operating  same  from  the  local,  county  or  district  board  of 
health  having  jurisdiction.  To  obtain  a  license  to  operate  a  disposal 
area,  application  to  the  local,  county  or  district  board  of  health  having 
jurisdiction,  must  be  made  on  forms  provided  by  it.  Tito  application 
shall  contain  the  name  and  residence  of  (lie  applicant,  the  location  of  t lie 


proposed  disposal  area  and  such  other  information  as  the  -sfa+e-  depart- 
ment of— health  may  by  regulation  require.  There  shall  be  paid  to  the  1974  SUPF 
local,  county  or  district  board  of  health  with  each  application  for  such 
license  or  for  renewal  of  such  license,  an  annual  license  fee  of  twenty- 
five  dollars  (1r'2."j).  Tliis  fee  is  to  be  deposited  in  t lie  general  fund 
of  the  county  in  which  the  refuse  disposal  area  is  to  be  located. 

History:     En.   Sec.    1,   Ch.   35,   L.   IOCS;  Collateral  References 

amd.  Sec.  1,  Ch.  349,  L.  1000.  Garbage  or  rubbish  removal  services.   S.1 

Al.li  '2<1  79!>. 

G9-4005.    State  department  of  health  to  approve  disposal  area.     Upon 
receipt  of  the  application,   the   local,   county   or  district  hoard   of  health      1Q? 
having  jurisdiction  shall  notify  the  stttte-  department  of-trcalth   who  will  urf 

then  cause  to  be  made  an  inspection  of  the  proposed  site  and  determine 
if  the  proposed  operation  can  comply  with  this  act  and  rules  and  regu- 
lations adopted  pursuant  thereto.  The  -s+afe  department  of  health  shall 
also  inspect  and  approve  plans  which  have  been  drawn  up  by  the  appli- 
cant for  the  creation  of  a  refuse  disposal  area.  "When  the  Mate-  depart- 
ment of- health  reports  favorably  111)1)11  the  application,  the  local,  county 
or  district  board  of  health  having  jurisdiction  may  issue  a  license  to 
the  applicant.  All  licenses  shall  expire  one  year  after  issuance,  but  may 
be  renewed  upon  payment  of  an  annual  fee  of  twenty-five  dollars  ($25). 

History:     En.   Sec.   5,   Ch.   35,   L.    19G5;  30  C..1.S.  Health  S§  I,  !i  el  scq. 

amd.  Sec.  2,  Ch.  349,  L.  10C0.  39  Am.  .lnr.  2d  37.1,  355  ct  .seq.,  Health, 

SS4,  1!)  ct  scq. 
Collateral  References  sa 

Ili-althCaG,  7  (11),  20  ct  scq. 

Cross-Refercnces  "on.   transferred,  sees.   S2A-G02    (1),  8SA- 

Slate    department    abolished    and    func- 


OUI. 


C9-400G.  Revocation  of  or  refusal  to  renew  license.  The  local,  county 
or  district  board  of  health  having  jurisdiction  may  revoke  or  refuse  to 
renew  any  license  after  reasonable  notice  and  hearing  if  it  finds  that  the 
disposal  area  is  not  operated  in  a  sanitary  manner,  as  set  forth  by  this 
law  and  by  the  rules  and  regulations  adopted  under  (his  law. 
History:     En.  Sec.  G,  Ch.  35,  L.  1005. 

69-4C07.  Rides  and  regulations — inspections  and  recommendations.  2974  SJJPp 
The  state-- department  of-health  is  authorized  to  promulgate  rules  and 
regulations  for  Ihe  operation  of  refuse  disposal  areas.  Said  regulations 
shall  be  prepared  and  published  and  shall  contain  sanitary  standards  for 
disposal  areas.  The  st-alc.  department  of  health  shall  cause  all  licensed 
disposal  areas  to  be  inspected  and  recommended  to  the  local,  county  or 
district  hoard  of  health  action  which  may  he  tahen  to  enforce  the  pro- 
visions of  this  act. 

History:     En.   Sec.   7,   Ch.   35,   L.   19G5; 
amd.  Sec.  3,  Ch.  319,  L.  19G9. 

69-4008.  Landowner's  lights  preserved  —  publicly  operated  disposal 
areas.  This  act  slull  not  he  const  rued  to  prohibit,  any  person  from  dis- 
posing of*  his  own  garbage,  rubbish  or  refuse  upon  his  own  land  as  long 
as  such  disposal  does  not  create  a  nuisance.  Any  incorporated  city,  town, 
rural  improvement   district   or  county  may   establish   a  disposal   area  and 


operate  same  without  paying  Hie  annua]   license  fee,  but  must  meet  all 

other  requirements  of  this  act. 

History:     En.   Sec.   8,   Cli.   35,   L.   10G5; 
anid.  Sec.  4,  Ch.  3:9,  L.  1009. 

69-4009.    Penalty   for   violations.     Any    person    violating    tins    net    or 

regulations  prescribed  by  the -slat©- department  of-htnrrrh  under  this  act,    3 

shall   be   guilty   of  a   misdemeanor   and,   upon   conviction,   shall    be   fined 

not   less    than    fifty    dollars    (£50),    nor    more    than    five    hundred    dollars 

($500).   Each    day   upon    which    a    violation    of    this   act    occurs   shall    be 

considered  a  separate  offense. 

History:     En.   Sec.   9,   Ch.   35,   L.   1965;  ".9  C.J.R.  Health  §§  29-35. 

amrt.  Sec.  5,  Ch.  319,  L.  1969.  30  Am.  Jur.  2d  37-1,  Health,  §37. 

Collateral  References 
Ilcalt!.C=37l3. 

69-4010.     Repeal  of  conflicting  acts — acts  preserved.     All  acts  and  parts 

of  acts  in  conflict  herewith  arc  hereby  repealed,  except  that  section  32-1014 

and  section  D4-3542,  !>'.  C.  M.  1047,  shall  in  no  way  be  affected  b}'  this  act. 

History:     En.  Sec.  10,  Ch.  35,  L.  19G5.  "It  is  the  intent  of  the  legislative  assem- 

bly that  if  a  part  of  this  |act]  is  invalid, 
Compiler's  Note  .,[[   v.,|i(i    ]);l!t<,    tl,.lt    .„.c   HCV<.rj,|,)0    fiom 

Section  32-1 0 1  l,  referred  to  in  this  sec-  t lie  invalid  part  remain  in  effect.  If  a  part 
tion,  was  repealed  by  Sec.  12-K'9,  Ch.  197,  of  this  act  is  invalid  in  one  or  more  of 
Laws  1905.  ils  applications,  the  part  remains  in  effect, 

and  all  valid  applications  that  are  separa- 

Scpa-rabihty  Clause  1)lc  from  ,|10  jIlvaij,i  applications." 

Scclion    11    of   Ch.   35,   Laws   19G5    read 

CHAPTER  49 
PUBLIC  YVATKK  SUPPLY 

Section   00-4901.  Public  policy  of  the  state. 

09-4902.  Definitions. 

09-4903.  Pollutions,  powers  and  duties  of  slate  board  of  health. 

09-4904.  Powers  and  duties  of  the  state  department  of  health.  > 

09-4905.  Prohibited  acts. 

09-49U0.  Drilling   well    t<>    furnish    water   for   public   consumption — records    re- 
quired. 

09-4907.  Appeal  from  rule  or  standard — injunction  to  require  compliance. 

09-49US.  Penalty. 

69-4901.     Public  policy  of  the  state.     It  is   the  public  policy   of  this 

state  to  protect,  maintain,  and  improve  the  quality  and  potability  of  water 

for  public  water  supplies  and  domestic  uses. 

History:     En.  Sec.  140,  Ch.  197,  L.  19G7.  94  C.J.R.  Waters  §  232. 

50  Am.  Jur.,  Waters,  p.  80S  et  seq.,  §  3K4 
Cross-Reference  ct.  seq.;  p.  S20  et  seq.,  §  405  ct  seq. 

Water  treatment  plants  and  distribution  T»™i»«»i««, 

....  r,,,,i  ,„  rn  -<n->  Law  Kcvtew 

systems    sees.  09-5901   to  G9-o9I-. 

llines,  "Nor  Any  Drop  To  DrinV:    Public 
Collateral  References  Regulation  of  Water  Quality,"  52  Iowa  L. 

Waters  and  Water  Cours,sC=>190.  Rev.  ISO,  432,  799  (Oet.  '00-April  "07). 


69-4902.     Definitions.     As    used    in    this    chapter,    unless    the    context 
clearly  indicates  otherwise: 

(1)  "Contamination"  means  impairment  of  the  quality  of  slate  waters 
by  sewage  or  industrial  wastes  creating  hazard  to  human  health  ; 

(2)  "Pollution"  means  the  alteration  of  any  of  the  properties  of  state 
waters  which  is  detrimental  to  their  most  beneficial  use; 

(3)  "Drainage"  means  rainfall,  surface,  and  subsoil  water; 

(4)  "Sewage"  means  domestic  and  manufacturing  filth  and  waste ; 

(5)  "State   waters"   means  any   body   of  water,   irrigation  system,   or 
clrainaffo  system  either  surface  or  underground  ; 

(0)     "Public   water  supply"  means  any  community  well,  water  hauler 
for  cisterns,  water  bottling  plant,  water  dispenser,  or  other  water  supply 
that  serves  ten  (JO)  or  more  families,  or  twenty-five  (25)  or  more  persons     1973    SUPPrv"PNr 
on  a  regular  and  continuous  basis;      •  £,H 

(7)     "Person"  means  any  person,  firm,  corporation,  water  or  ice  com- 
pany, public  institution,  municipality  or  other  political  subdivision  of  the 
state. 
History:     En.  Sec.  141,  Ch.  197,  L.  19C7. 

C9-4903.  Functions,  powers  and  duties  of  state  board  of  health  The 
state  board  of  health  shall  : 

(1)  have  general  supervision  over  all  state  waters  which  are  directly 
or  mdirclly  being  used  l.y  a  person  for  a  public  water  supj.lv  or  domestic 
purposes,  or  source  of  iec; 

(2)  adopt  rules,  standards,  and  issue  orders  to  prevent  pollution  and 
protect  (he  quality  of  water  and  for  the  collection  and  analysis  of  samples 
of  water  used  for  drinking  or  domestic  purposes  giving  legal  notice  of  the 
adoption  by  publication  or  posting,  and  by  filing  ;1  copv  in°,|J(1  o|Ti(.c  q|.  t||(j 
cleric  of  the  municipality  or  county  where  the  rule  or  standard  is  effective 

History:     En.  Sec.  M2,  Ch.  197,  L.  1907.         .Purification  of  waler:  aulboriilnji  1'caUh 
Collateral  References  ngvwy    to    require    purification    of    water 

i|(.,|f!,C=.fi  fU,,,',J'  ""  u,,,;'w/«»«   HoluBiiiioa   of  legisla- 

jK.un.wi..  five  power.    13  ALU  ".I  .j-,.| 

:i!i  (M.s.  IfeallU  £§  A,  0.  • 

.'!!•  Am.  Jur.  U'd  34a,  Health,  §4;  50  Am.  L;uv  Review 

Jur.Wl,  Waters,  §412.  Clark,    ''Croun.l    Water     Legislation     in 

Power   of  board   of   health    to   prescribe       L','°,  '•'rf1'!,.,0''    KM'eriencc    i„    the    Western 
means  or   met l.o.I.-.  of   keeping  water   nip-       ] "itfo >*""      "  '    "°V'    4''    r'7    ^■Puli 

ply  free  of  impurities.    L'ii  AI.I!  L'^'S.  '   ' 

Constitutionality  and  construction  of 
statutes  a n. I  ordinances  f..r  protection  of 
lilliliit'ip.-il  water  supply.    7J  ALU  t;7;:. 

Cross-Kef crcnccs  :in<l    functions    transferred,    sees.    S2A-C0^ 

State    department    of    health    abolished  (1 ),  S-A-UO-t.  lc-73     SU'-'PLK  V  -"\ 

DECISIONS  r.\l)KR  EOKME1?  LAW 

Ex  Parte  Investigation  „,,„„  i„t»iiuafion  from  any  source  ami  l.e- 

I'orn.cr    section    r>9-131-l    authorizing    in-  fore   it    ha. I   hoard   any   testimony,   nial.o   a 

vest ijj.it ion    of   allowed    pollution    of    water  valid    or. lei    prohibit injj   a    city    from    pol- 

siipply   upon  complaint   and  entry  of  order  luting    a    stream    which    w;is    a    source    of 

prohibiting    conliniiance    of    pollution    di.l  water  supply  for  domestic  uses.    Miles  Cilv 

... ii   provide  for  a  public  trial,  but  conjoin-  v.  State   Hoard   of   Health,  .'til  M   400,  4ln, 

plated    an    ex    parte    investigation    by    the  1"-    I'   l'!''>. 
slate    board    of    health;    it    could,    therefore, 

09-4004.     Powers  and  duties  of  the  state  department  of  health.     The 
state  department  of  health  shall : 
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(1)  upon  complaint  to  the  tlcpartmcnt,  or  to  the  mayor  or  health 
officer  of  any  municipality  or  to  the  managing  board  or  officer  of  any  public 
institution,  make  an  investigation  of  any  alleged  pollution  of  a  water 
supply,  and,  ii*  required,  prohibit  the  continuance  of  the  pollution  by 
ordering  removal  of  the  cause  of  pollution  ; 

(2)  have  waters  examined  to  determine  their  purity  and  the  possibility 
that  they  may  endanger  public  health; 

(3)  consult  and  advise  authorities  of  cities  and  towns,  and  persons 
having  or  about  to  construct  systems  for  water  supply,  drainage,  waste 
water  and  sewage  as  to  the  most  appropriate  source  of  water  supply  and 
the  best  method  of  assuring  its  purity; 

(4)  advise  persons  as  to  the  best  method  of  purifying  and  disposing  of 
their  drainage,  sewage,  or  waste  water  with  reference  to  the  existing  and 
future  needs  of  other  persons  and  to  prevent  pollution; 

(5)  consult  with  persons  engaged  in  or  intending  to  engage  in  manu- 
facturing or  oilier  business  whose  drainage,  or  sewage  may  tend  to  pollute 
any  waters  as  to  the  best  method  of  preventing  pollution  ; 

(G)  with  approval  of  the  state  board,  fix  tees  for  services  rendered  in 
analyzing  water  and  inspections  to  cover  costs  of  the  service  and  deposit 
receipts  in  the  general  fund; 

(7)  establish  and  maintain  experiment  stations  and  conduct  experi- 
ments to  study  the  best  methods  of  purifying  water,  drainage,  waste  water. 
sewage,  and  industrial  waste  to  prevent  pollution,  including  investigation 
of  methods  used  in  other  stales; 

(8)  enter  upon  any  premises  at  reasonable  times  to  determine  sources 
of  pollution  or  danger  to  water  supplies  and  whether  rules  and  standards 
of  the  state  board  are  being  obeyed  ; 

(9)  notify  the  attorney  general  of  violations  of  laws  on  pollution  of 
state  waters. 

History:     En.  Sec.  1 13,  Cli.  197,  L.  19G7.  Law  Kcvicw 

_  ,,   ,       .  _.   ,  The    Constitutionality    of    Civil    Inspec- 

Collatcr.il  References  ..  „,   ,,      .     ,     ..         ,,._   ...     ■        ,,,  .„. 

tioiis,  Jl   Mont.  L.  Kew  li'j   (Siirin^   ll'OO). 

Mi>aHliC=>7  (•".). 

::'.)  CI.S.  Health  §§  I.  !i. 

::'.<  Am.  .Inr.  l',[  Xfh,  Health,  §1;  5C  Am. 

Jur.  S3),  Waters,  §412. 

G9-4905.     Prohibited  acts.     A  person  shall  not : 

(1)  discharge  polluting  matter  of  any  kind  that  will  pollute  the  quality 
of  state  waters  used  by  a  person  for  domestic,  use  or  as  a  source  of  supply 
by  a  city,  town,  public  institution,  water  or  ice  company ; 

(2)  discharge  human  excrement,  sewage,  drainage,  refuse,  or  polluting 
matter  into  any  slate  waters  or  on  the  banks  of  any  state  waters  or  into 
any  abandoned  or  operating  water  well  unless  the  sewage,  drainage,  rcfus,\ 
or  polluting  water  is  purified  to  render  it  harmless  as  prescribed  by  the 
slate  board  ; 

(3)  build  or  operate  any  railroad,  logging  road,  logging  camp,  electric 
or  manufacturing  plant  of  any  kind  tin  any  watershed  of  a  public  water 
supply  system,  unless: 

(a)  the  water  supply  is  protected  from  pollution  by  sanitary  precau- 
tions prescribed  by  the  state  board;  and 


(b)  a  permit  has  been  issued  by  the  department  after  approval  of 
detailed  plans  and  specifications  for  sanitary  precautions; 

(4)  construct,  alter,  or  extend  any  system  of  water  supply,  water 
distribution,  sewer,  drainage,  waste  water,  or  sewage  disposal  without 
first  submitting  necessary  maps  and  plans  and  specifications  to  the  depart- 
ment for  their  advice  and  approval. 

History:     En.  Soc.  141,  Ch.  107,  L.  10G7.  Validity  of  prohibition  or  reputation  of 

bathing,  swimming,  boating,  fishing,  or  tin* 

Collateral  References  like,   to   protect   public  water  supply.    5G 

HcaltliCa:!*,  33.  ALU  2*1  790. 

39  C..T.S.  Health  §§21,  28. 

30  Am.  .Tur.  2.1  3W,  Health,  §  22;  5G  Am. 
Jur.  S0S-S23,  833-S.lfi,  Waters,  §§381-401, 
410,  410. 

69-490G.  Drilling  well  to  furnish  water  for  public  consumption— rec- 
ords required.  Every  person  drilling  a  water  well  to  furnish  water  for 
public  consumption  shall  keep  a  complete  record  of  the  depth,  thickness 
and  character  of  different  strata,  and  other  information  prescribed  by 
the  board.  Data  shall  be  furnished  to  the  department  on  forms  prescribed 
by  it.  These  data  are  available  to  the  public  at  all  reasonable  times. 
History:     En.  Sec.  145,  Ch.  107,  L.  1967. 

69-4907.  Appeal  from  rule  or  standard — injunction  to  require  com- 
pliance. Any  person  aggrieved  by  a  rule  or  standard  of  the  state  board 
may  appeal  to  the  district  court.  While  the  appeal  is  pending,  the  rule 
or  standard  of  the  state  board  is  in  force.  The  state  board  may  request  an 
injunction  from  the  district  court  to  require  compliance  with  rules  and 
standards. 
History:     En.  Sec.  14C,  Ch.  197,  L.  1067.  39  C..T.S.  Health  §§  3G,  33. 

30   Am.  Jur.  2il   35S,  373,  Health,   §§21, 
Collateral  References  3C% 

IlcallhOU,  37. 

G9-4908.  Penalty.  Violation  of  this  chapter,  or  any  ride  or  order  of 
the  state  board  or  department  under  the  provisions  of  this  chapter,  is 
punishable  for  each  offense  by  a  fine  of  not  more  than  one  thousand  dollars 
(.$1,000),  imprisonment  for  not  more  than  one.  (1)  your,  or  both. 

History:     En.  Sec.  147,  Ch.  197,  L.  1007.  ."!:>  C.J.S.  Health  §§20-35;  01  C.J.S.  Wa- 

ters §313. 
Collateral  References  39  Am.  Jur.  2.1  371,  Health,  §37. 

llealthC=37-43;  Waters  and  Water 
CourscNO=212. 
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Section   69-5001.     PuMio  policy  of  tlic  state. 

G9-50O2.     "Subdivision"'  defined. 

09-5003.  Filing  of  m;ip  or  plat  subject  to  sanitary  restrictions — submission  to 
and  approval  t,y  state  department  of  liealth — removal  or  modifica- 
tion of  resfrirt'i'iis. 

690004.     Filing  or  recordii  „•  of  uoncomplying  map  or  plat  prohibited. 

C9-OO05.     Kules  for  administration  and  enforcement  of  chapter. 

09-5000.     J\e«piesl  for  hearing. 

OU-5007.     Enforcement.  1Q7„  r  - 

09-5008.     Penalties.  ly/O     bUtJlJ_,..^iM 

09-50U9.     Hecoids  of  state  and  other  agencies. 

69-5001.  Public  policy  of  the  state.  It  is  tlic  public  policy  of  this  stale 
to  extend  present  laws  controlling  water  supply,  sewage  disposal,  and  solid 
waste  disposal  to  include  individual  wells  affected  by  adjoining  sewage 
disposal  and  individual  sewage  systems  to  protect  t lie  quality  and  potability 
of  water  for  public  water  supplies  and  domestic  uses;  and  to  protect  the 
quality  of  water  for  oilier  beneficial  tiscs,  including  uses  relating  to  agri- 
culture, industry,  recreation  and  wildlife. 

History:  En.  Sec.  148,  CI).  197,  L.  19G7;       erenco  to  solid  waste  disposal;  and  added 

amd.  Sec.  1,  Ch.  509,  L.  1973.  the   final    two   clauses,  be<;iiiiiiiig    vvilli   "to 

protect  the  quality  and  potability." 
,  Amendments 

The    1973    amendment   inserted    the    rcf- 

G9-5002.  Definitions.  As  used  in  this  chapter  unless  tlic  context  clear- 
ly indicates  otherwise  the  following  words  or  phrases  shall  have  the  follow- 
ing meanings : 

(1)  "Subdivision"  means  the  division  of  land,  or  land  so  divided,  into 
two  (2)  or  more  parcels,  uhet'hcr  contiguous  or  not,  any  of  which  is  ten 
(10)  acres  or  less,  exclusive  of  public  roadways,  in  size,  without  regard  to 
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the  method  of  description  | hereof,  in  order  Dial  ilio  title  or  possession  of 
tin-  parrels  or  any  interest  therein  may  he  sold,  rented,  leased,  or  other- 
wise conveyed  either  immediately  or  in  the  future,  and  shall  include  any 
rcsubdivision  of  land;  and  shall  further  include  any  condominium  or 
areas  providing  multiple  space  for  eamping  trailers,  house  trailers  or  mobile 
homes;  provided  further  that  a  division  of  land  is  a  subdivision  when  the 
division  creates  a  second  or  any  subsequent  parcel  for  the  purpose  of  sale, 
rent,  lease,  or  other  conveyance  from  a  tract  of  land  held  in  single  or  un- 
divided ownership  .on  July  1,  1973,  where  any  of  the  parcels  segregated 
from  the  original  tract  is  ten  (10)  acres  or  less,  exclusive  of  public  road- 
ways, in  size,  without  regard  to  the  method  of  description  thereof.  The 
plat  of  a  subdivision  so  created  shall  show  all  of  the  parcels  segregated 
from  the  original  tract  whether  contiguous  or  not. 

(a)  "Subdivision"  shall  include  any  condominium  or  areas  providing 
multiple  space  for  ramping  trailers,  house  trailers,  or  mobile  homes,  re- 
gardless of  the  size  of  the  parcel  of  land  upon  which  the  same  is  situated. 

(2)  "Hoard"  means  the  board  of  health  and  environmental  sciences. 

(3)  "Department"  means  department  of  health  and  environmental 
sciences. 

(4)  "Sanitary  restriction"  means  a  prohibition  against  the  erection  of 
any  dwelling,  shelter  or  building  requiring  facilities  for  the  supply  of  wa- 
ter or  the  disposition  of  sewage  or  solid  waste  until  the  department  has 
approved  plans  for  those  facilities. 

(f»)  "Facilities"  means  public  or  private  facilities  for  the  supply  of 
water  or  disposal  of  sewage  or  solid  waste. 

(C)  "Solid  wastes"  means  all  putrcscible  and  nonputreseible  solid 
wastes  (except  body  wastes),  including  garbage,  rubbish,  street  cleanings, 
dead  animals,  yard  clippings,  and  solid  market  and  solid  industrial  wastes. 

History:  En.  Sec.  149,  Ch.  197,  L.  19G7;  Amendments 

amd.  See.  2,  Ch.  500,  L.  1973.  -r)lC  ll)73  amendment  completely  rcwroto 

this     sec-lion,    including    subdivision     (1); 
-   and    ndded   subdivisions    (2)    through    (G). 

G9-5003.  Filing  of  map  or  plat  with  county  clerk  and  recorder.  (1)  A 
person  may  not  file  a  subdivision  plat  with  a  county  clerk  and  recorder, 
make  disposition  of  any  lot  within  a  subdivision,  erect  any  building  or 
shelter  in  a  subdivision  which  requires  facilities  for  the  supply  of  water 
or  disposal  of  sewage  or  solid  waste,  or  occupy  any  permanent  building  in 
a  subdivision  when  the  status  of  the  subdivision  is  conditional;  and  a  coun- 
ly"clerk  and  recorder  may  not  accept  a  subdivision  plat  for  filing  until: 

(a)  the  person  wishing  to  file  the  plat  has  obtained  approval  of  the 
local  health  oflicer  having  jurisdiction  and  has  filed  the  approval  with  the 
department;  and 

(h)     the  department   hns  indicated  by  si  amp  or  certificate,  that   it  has 

approved  the  pl.il  and  plans  and  specifications  and  thai  the  subdivision 
is  subject  to  no  sanitary  restriction. 


(2)  A  person  may  not  construct  or  use  uny  facilities  which  deviate 
from  Die  plans  and  specifications  filed  with  the  department  until  the  de- 
partment has  approved  the  deviation.  ->q73    Sur'-Cu--"-^^ 

History:  En.  Sec.  150.  Ch.  107,  L.  10G7;  Amendments 

Mnd.  Sec.  4,  Ch.  509,  L.  1073.  T,,e  ]n7?>  s,n,ondiiient  completely  rewrote 

this    section.    For    prior    law,    see    parent 

69-5004.    Filing  or  recording  of  noncomplying  map  or  plat  prohibited. 
The  county  cleric  and  recorder  shall  not   file  or  record  any  map  or  plat 
showing  a  subdivision  unless  it  complies  with  the  provisions  of  this  chapter. 
History:     En.  Sec.  151,  Ch.  107,  L.  1067. 

69-5005.  Rules  for  administration  and  enforcement  of  chapter.  (1) 
The  department  shall  adopt  reasonable  rules,  including  adoption  of  sani- 
tary standards,  necessary,  for  administration  and  enforcement  of  this 
chapter. 

(2)  The  rules  and  standards  shall  provide  the  basis  for  approving 
subdivision  plats  for  various  types  of  water,  sewage  facilities,  and  solid 
waste  disposal,  both  public  and  private,  and  shall  be  related  to  size  of  lots, 
contour  of  land,  porosity  of  soil,  ground  water  level,  distance  from  lakes, 
streams,  and  wells,  type  and  construction  of  private  water  and  sewage 
facilities,  and  other  factors  affecting  public  health  and  the  quality  of  water 
for  uses  relating  to  agriculture,  industry,  recreation,  and  wildlife. 

(3)  The  rules  shall  further  provide  for: 

(a)  the  furnishing  to  the  department  of  a  copy  of  the  plat  and  other 
documentation  showing  the  layout  or  plan  of  development,  including: 

(i)     total  development  area,  TQ7-» 

(ii)     total  number  of  proposed  dwelling  units;  ^LE;V  2NT 

(b)  adequate  evidence  that  a  water  supply  that  is  sufficient  in  terms 
of  quality,  quantity  and  dependability  will  be  available  1o  ensure  an 
adequate  supply  of  water  for  the  type  of  subdivision  proposed  ; 

(c)  evidence  concerning  the  potability  of  the  proposed  water  supply 
for  the  subdivision  ; 

(d)  standards  and  technical  procedures  applicable,  to  storm  drainage 
plans  and  related  designs,  in  order  to  ensure  proper  drainage  ways; 

(c)  standards  and  technical  procedures  applicable  to  sanitary  sewer 
plans  and  designs,  including  soil  percolation  testing  and  required  percola- 
tion rates  and  site  design  standards  for  on-lot  sewage  disposal  systems 
when  applicable; 

(f)  standards  and  technical  procedures  applicable  to  water  systems; 

(g)  standards  and  technical  procedures  applicable,  to  solid  waste 
disposal ; 

(h)  requiring  evidence  to  establish  that,  if  a  public  sewage  disposal 
system  is  proposed,  provision  has  been  made  for  the  system  and,  if  other 
methods  of  sewage  disposal  are  proposed,  evidence  that  the  systems  will 
comply  with  state  and  local  laws  and  regulations  which  are  in  effect 
at  the  time  of  .submission  of  the  preliminary  or  final  plan  or  plat. 

History:   En.  Sec.  15i>,  Ch.  197,  L.  19C7;       .slitnto.l    "department"    fur    "state    board" 
amd.  Sec.  3,  Ch.  599,  L.  1973.  it  t    I  lie*    In^'innin^   ut"   subsection    (1);    sub- 

stituted     "adopt       reasonable,      rules"       for 
Amendments  "make,    rubs"    In    subsection    (I):    inserted 

Tin'    I'.'T.I  ^imeiidmeiil    divided    t  he    see-       I  In'    referenri!    In    solid    waste    disposal    in 
tioii    inti>    subsections    (1)    and    (-);    suli-       subsection     (-);     inserted    "distance     from 
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lakes,  streams,  and  wells''  in  subsection  rcation,  and  wildlife"  at  the  end  of  suV 
(2);  milled  ''am1,  tlio  quality  of  life  fur  soil  ion  (•_');  added  subsection  (3);  and 
uses  relating  to  .•>k'ricultuiv,  industry,  rec-       made  minor  changes  in  phraseology. 

69-500G.  Request  for  hearing.  T'pon  denial  of  approval  of  subdivision 
plans  and  specifications  relating  to  environmental  lieallli  facilities  tlie 
person  who  is  aggrieved  by  such  denial  may  request  a  hearing  before  the 
board.  Kuril  hearings  will  lie  held  pursuant  to  the  Montana  Administrative 
Procedure  Act  [83-4201  to  82-4225]. 

History:  En.  Sec.  5,  Cli.  509,  L.  1973.  requiring    approval    of    subdivision    plats 

and  plans  and  specifications  l>v  the  de- 
Title  of  Act  partment  of  health  before  filing  with 
An  act  to  amend  sections  (39-5001,  CO-  county  clerk  and  recorder;  providing  for 
5002,  60-5003  and  (39-501,15,  It.  C.  M.  1947,  cnfurccmeiit  )>roecedings  and  hearings  on 
by  broadening  the  statement  of  public  alleged  violations;  providing  remedies  and 
policy  to  include  solid  waste  disposal  and  sanctions  relating  to  violations;  provid- 
to  refer  to  quality  of  water  for  all  uses;  iur.  for  use  of  records  and  co-operation 
revising  the  definition  of  ^subdivision;  add-  of  other  agencies;  and  providing  for 
ing  other  definitions;  revising  the  pro-  effect  of  invalidity  of  part  of  act. 
visions    for    making    rules    and    standards; 

69-5007.     Enforcement.     (1)     If  a  written  complaint  alleging  violation 

is  made   to  the  department,  or  if   I  lie   department    has   reason   to   believe 

thai    a    person    has    violated    this   act   or    any    rule    thereunder,    and    if   a 

violation   is   found    to   exist,    the   department   shall    issue   notice   and   hold 

a    bearing   pursuant    to   the   Montana    Administrative    Procedure    Act    [S2- 

<J201   to  t>2-4225].   In  addition   to  or  instead   of  issuing  an   order,  the.  de 

partment   may  initiate  appropriate  action   for  injunction   or  for  recovery 

of  penally  as  provided  in  the  act. 

History:   En.  Sec.  G,  Cli.  509,  L.  1973.  Compiler's  Notes 

As    enacted,    this    section    contained    no 
.  subsection  (-). 

1973   SUPPLER 
69-5003.     Penalties.     (1)     A  person   violating  any  provision  of  the  act 

or  any   rule  or  order   issued    under   this   act    is   guilty   of  an    offense  and 

subject  to  a  fine  of  not  to  exceed  one  thousand  dollars   ($1,00(1). 

(2)  Action  under  subsection  (1)  of  this  section  does  not  bar  enforce- 
ment of  this  act  or  rules  or  orders  issued  under  it  by  injunction  or  other 
appropriate  remedy. 

(3)  The  purpose  of  this  section  is  to  provide  additional  and  cumula- 
tive remedies.  This  net  does  not  abridge  or  alter  rights  of  action  or 
remedies  in  equity  or  under  the  common  law  or  statutory  law,  criminal 
or  civil,  nor  does  any  provision  of  Ibis  chapter  or  any  act  done  by  virtue 
of  it  estop  the  state,  any  municipality  or  other  subdivision  of  ihe  state,  or 
anyjierson  in  the  exercise  of  his  rights  in  equity  or  under  the  common 
law  or  slal ittory  law. 

History:  En.  Sec.  7,  Ch.  509,  L.  1973.  1973     SUPPLEMENT 

C9-5009.  Records  of  state  and  other  agencies.  The  department  may 
require  Ihe  use  of  records  ul'  all  stale,  counly  and  municipal  agencies 
and  may  seel;  Ihe  assistance,  of  (hose  nircncies.  Slate,  county  and  cite 
officers  and  employees,  ineludini;  local   health  officers  and  sanitarians,,  shall 

co-operate  wilh  Ihe  board  and   the  depart  twill    in    furthering  Hie   purposes 
of  this  uel,  so   far  as   is  practical   and   consistent    with    Ihcir  own   duties. 

Histoiy:   Ell.  .Sec.  8,  Ch.  50'.\  L.   U>73.  part    remain    in    ruYcl.    If    n    part   of    this 

:nl  is  invalid  ill  one  or  mori!  of  its  :i |>- 
Scuarablllty  .Clause  plica  I  ions,  the  |>arl   remains  in  effect  in  all 

Section    !'   it f   fh.   50ft,    T.aws    )p; .;    read        talid   applications  dial   arc  scvrrnlilu  from 

"If  a   part   of   (his  act    is   invalid,  all   valid        Hie  invalid  application." 

pails   ih.it   are   severable    fiiiiu    I  lie    >»•  ■•■'•  ' 


CHAPTER  59 
WATER  TREATMENT  PLANTS  AND  DISTRIBUTION'  SYSTEMS 
Section   G9-5901.     Legislative  findings— policy  of  state. 

SSSa.    Board' ratification  to  assist  di  rector-corn  posit  ion-ternis ,  of  , «e»- 

bers— meetings    and    organization— examination    of    candidates    tor 

certification.  ,,...,..  , 

C9-r.9f>4.     Classification  of  treatment  plants  and  distribution  systems. 
GO-5905.     Certification  of  operators  by  director. 
O..5)0o      Operator  of  treat nt  plant  or  distribution   system  to  he '  ce'tified- 

ecrtification  of  operators  previously  in  cliargo  or  certified  by  other 

69-5907.     Issuam-e'of  operators1  ccrtif.rates-display-annunl   renewal-revoca- 
tion—terminal  ion  of  employment— reinstatement  of  cert  ideate. 
G9-5908.     Application    for  operator's   certificate— payment"  of    fee-use   of   pro- 

G9-5909.  Term*  of  operator's  certificate— renewal  fee— suspension  and  revoca- 
tion— reinstatement. 

G1-3910      Holes  and  regulations  of  board. 

69-Mu!  Unlawful  to  operate  treatment  plant  or  distribution  system  without 
certified  operator. 

09-5912.     Violation  a  misdemeanor— each  day  as  separate  offense. 

69-5901.  Legislative  findings— policy  of  state.  It  is  hereby  found  and 
declared  that  the  health  and  welfare  of  Montana  citizens  arc  jeopardized 
by  persons  not  properly  qualified  to  operate  the  water  supply  systems  and 
that  Montana's  waters  arc  endangered  by  persons  not  properly  qualified 
to  operate  the  waste  water  treatment  plants.  It  is  declared  the  public 
policy  of  this  state  to  control  by  certifying  those  persons  working  in  these 
occupations  in  order  to  protect  the  public  health  and  safety. 

History:     En.  Sec.  1,  Ch.  230,  L.  19G7.  Collateral  References 

Waters  and  Water  C'onrsesC=>180  et  scq. 
Cross  References  <»4  O.J.S.  Waters  §  "20  et  sen,. 

Public  water  supply,  sees.  09-4901   to  C9- 

490S. 

Subdivisions,  sanitary   restrictions,  sees. 

C'J-5001  to  G9-!i005. 

G9-5902.     Definitions.     Unless  the  context  requires  otherwise,  in  this  act: 

(1)  "Board"  means  the  board  of  water  and  waste  water  operators  pro- 
vided for  in  section  82A-G12. 

(2)  "Operator*'  means  the  person  in  direct  responsible  charge  of  the 
operation  of  a  water  treatment  plant,  water  distribution  system,  or  waste  .,Q7A 

water  treatment  plant.    Operators  of  plants  or  systems  serving  less  than  .1974    SUPPLE...-^, 

ten  (10)  families  are  exempt,  from  this  chapter. 
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(3)  "Department"  means  the  department  of  health  and  environmental 
sciences,  provide]  for  in  Title  S2A,  rhapter  G. 

(4)  "Waste  water  treatment  plant"  means  facilities  designed  to  remove 
solids,  bacteria,  or  other  harmful  constituents  of  sewage,  industrial  wastes, 
or  otlier  wastes  and  which  discharges  an  diluent  directly  into  this  state's 
waters  and  which  serves  ten  (10)  or  more  families  or  serves  an  industry 
employing  ten  (10)  or  more  persons. 

(5)  "Water  supply  system"  means  the  system  of  pipes,  structures,  and 
facilities  through  which  the  water  is  obtained,  treated,  sold,  distributed,  or 
otherwise  offered  to  the  public  for  household  use  or  use  by  humans  and 
serves  ten  (10)  or  more  families  or  serves  an  industry  employing  ten  (10) 
or  more  persons. 

(G)  '"Water  treatment  plant"  .means  that,  portion  of  the  water  supply 
system  which  alters  either  the  physical,  chemical,  or  bacteriological  quality 
of  the  water  rendering  it  safe  and  palatable  for  human  use. 

(7)     "Water  distribution  system"  means  that  portion  <>f  the  water  sup- 
ply system  in  which  water  is  conveyed  from  the  water  treatment  plant  or 
other  supply  source  to  the  premises  of  the  consumer  and  which  serves  ten 

(10)  or  more  families  or  supplies  an  industry  employing  ten  (10)  or  more 
persons. 

(S)  "Certificate"  means  a  certificate  of  competency  issued  by  the  de- 
partment stating  that  the  operator  holding  the  certificate  has  met  the  re- 
quirements for  the  specified  operator  classification  of  the  certification 
program. 

(9)  ".Montana's  waters"  means  all  streams  and  lakes,  including  all 
rivers  and  lakes  bordering  on  the  state,  wells,  springs,  irrigation  systems, 
marshes,  watercourses,  waterways,  drainage  systems,  and  other  bodies  of 
water,  surface  and  underground,  natural  or  artificial,  publicly  or  privately 
owned. 

History:  Amd.  Sec.  85,  Ch.  349,  L.  1974. 

69-5903.  Board  to  assist  department— meetings  and  organization— ex- 
amination of  candidates  for  certification.  (1)  The  board  shall  advise  and 
assist  the  department  in  the  administration  of  ihe  certification  program 
I  lie  board  shall  serve  as  an  advisory  board  to  the  department  in  actions 
relating  to  the  qualifications  of  water  and  waste  w„ler  treatment  plant 
operators.  ' 

(2)  Annually  when  new  members  are  appointed  to  the  board  a  chair- 
man  shall  be  elected  at  the  next  board  meeting. 

(3)  The  board  shall  hold  at  least  one  (1)  examination  each  year  for  1974  5UPPT  ?..« 
the  purpose  of  examining  candidates  for  certification  at  a  time  and  place  ^FPLE..E 
designated  by  the  board.  Those  applicants  whose  competency  is  acceptable 
to  the  board  shall  be  recommended  to  the  department  for  certification  \ddi 
lional  meetings  may  be  called  by  the  chairman,  or  on  written  request  of 
four  (-1)  members  of  the  board  when  necessary  [„  cnrrv  out  tIlis  (.|iapter 
l'Olir  (-1)  members  constitute  a  quorum.  The  members  of  the  board  shall 
receive  a  foe  of  twenty  dollars  (*L'0)  per  day  while  in  session,  pl„s  the  cost 
ol  actual  and  necessary  expenses,  including  travel  while  disehar»in«  their 
official  duties.                                                                                                     "     ° 

History:  Amd.  Sec.  EG,  Ch.  349,  L.  1974. 


within  one  (1)  year  from  t Ii o  dale  of  initiation  of  this  program.  One  (1) 
of  these  members  is  required  to  hold,  or  receive  within  one  (1)  year  from 
Die  date  of  initiation  of  this  program,  a  certificate  by  examination  of  the 
highest  class  issued  by  tin-  board.  There  is  no  restriction  on  the  cdassifi- 
eation  of  the  certificate  held  by  the  other  operator. 

(e)  One  (1)  member  presently  serving  on  the  faculty  of  a  university  or 
college  whose  major  field  is  related  to  water  supply  systems,  waste 
water  treatment,  elieniieal  or  civil  engineering,  chemistry  or  bacteriology. 

(d)  One  (1)  member  who  is  a  representative  of  a  municipality  re- 
quired to  employ  a  certified  operator  and  who  holds  a  position  of  either 
city  manager,  city  engineer,  director  of  public  works,  works  manager, 
or  their  equivalent. 

(e)  The  director  of  the  division  of  environmental  sanitation  or  a  qual- 
ified member  of  his  staff  to  be  appointed  by  the  director. 

(2)  Each  member  of  the  board,  with  the  exception  of  the  ex  officio 
voting  member  from  the  stale  hoard  of  health,  shall  be  appointed  for 
a  six  (f>)  year  term  except  in  the  ease  of  the  initial  appointments  the 
municipal  representative  shall  be  appointed  for  one  (1)  year,  the  faculty 
member  shall  be  appointed  for  two  (2)  years,  and  the -water  and  waste 
water  operators  shall  he  appointed  for  three  (.T),  four  (-!),  five  (.">)  and 
six  (G)  years  setting  forth  in  the  appointment  the  term  in  the  beginning. 
Vacancies  shall  be  filled  hy  appointment  by  the  governor  for  the  unexpired 
term.  The  director  shall  be  the  only  permanent  member  of  the  hoard. 

(3)  Members  of  the  first  board  shall  at  the  call  of  the  director,  or- 
ganize and  elect  from  their  number  a  chairman.  Thereafter,  annually 
when  new  members  are  appointed  to  the  hoard  a  chairman  shall  be 
elected  at  the  next  hoard  meeting.  The  director  shall  he  the  secretary 
to  the  board. 

(I)  The  board  shall  hold  at  least  one  (11  examination  each  year  for 
the  purpose  of  examining  candidates  for  certification  at  a  time  and  place 
designated  by  the  hoard.  Those  applicants  whose  competency  is  accept- 
able to  the  board  shall  be  recommended  to  the  director  for  certification. 
Additional  meetings  may  be  called  by  the  chairman,  secretary,- or  upon 
written  request  of  four  (I)  members  of  1he  hoard  as  may  be  reasonably 
necessary  to  carry  out  the  provisions  of  this  act.  Four  (4)  members 
shall  constitute  a  quorum.  The  members  of  the  hoard  shall  receive  a 
fee  of  twenty  dollars  (£20)  per  day  while  in  session,  plus  the  cost  of 
actual  and  necessary  expenses,  including  travel  while  discharging  their 
official  duties. 

History:     En.  Sec.  3,  Ch.  239,  L.  19G7. 

History:    En.   Sec.   3,   Ch.  230,  L.  10G7; 
amd.  Sec.  1.  Ch.  30G,  L.  1971. 


Amendments 

The  1971  amendment  inserted  t ho  second 
aentenco,  attaching  the  certification  board 
to  the  state  board  of  health,  in  sub- 
section (1). 


C.oss-Eefcrcnccs 

Hoard  renamed  and  continued  in  de- 
partment of  professional  and  ccciipnt  ional 
licensing,  sec.  R2A-]l!u2(?;"). 

Department  of  health  abolished  and 
functions  transferred,  sees.  S2A-C02  (1>, 
S2A-C01. 

Director  of  environmental  sanitation  re- 
placed  on   board,   sec.   82A-1G0'J(3). 

69-5004.  Classification  of  treatment  plants  and  distribution  systems. 
The  director,  shall  classify  all  water  treatment  plants,  water  distribution 
systems  and  waste  water  treatment  plants  with  due  regard  to  the  size, 
type,  physical  conditions  affecting  such  water  treatment  plants  and  dis- 
tribution systems,  character  of  waste  waters  to  he  treated  and  other 
physical  conditions  affecting  such  waste  treatment  plants  and  according 
to  "the  skill,  knowledge,  and  experience  that  the  operator  in  responsible 
charge   must  have,   to  successfully   supervise   the   operation   of  such    water 
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treatment  plants   and    water  distribution   systems   and   such    waste   water 
treatment  facilities  so  as  to  protect  the  puKic  health  and  prevent  unlawful 
pollution. 
History:     En.  Sec.  4,  Ch.  230,  L.  1067. 

G9-5905.     Certification   of   operators   by   director.     The    director  shall 

certify    persons   as    to    their    qualifications    to    supervise    successfully    the 

operation  of  such  water  and  waste  water  treatment  plants  and. the  water 

distribution  systems  after  considering  the  recommendations  of  the  board. 

History:     En.  Sec.  5,  Ch.  230,  L.  10G7. 

G9-5906.  Operator  of  treatment  plant  or  distribution  system  to  be  cer- 
tified—certification of  operators  certified  by  other  agency.  Water  and 
waste  water  treatment  plants  and  water  distribution  systems,  whether  pub- 
licly or  privately  owned,  must  be  under  the  supervision  of  an  operator 
whose  competency  is  certified  to  by  the  department  in  a  grade  correspond- 
ing to  the  classification  of  that  portion  of  the  water  or  waste  water  supply 
system  to  be  supervised.  However,  this  chapter  does  not  prevent  a  govern- 
mental agency,  corporation,  or  individual  from  continuing  to  employ  in  this 
capacity  a  person  in  responsible  charge  of  the  operation  of  such  works  on 
July  1,  ]DC7.  Certificates  of  proper  classification  may  be  issued  without 
examination  to  the  person  or  persons  certified  by  the  governiji"  board  or 
owner  to  have  been  in  responsible  charge  of  the  wafer  and  waste  water  T.974  SUPP 
plants  and  water  distribution  systems  on  the  effective  date  of  the  act.  A.  "' 
certificate  so  issued  will  be  valid  only  in  that  plant.  The  hoard  may  con- 
sider for  recommendation  for  certification  the  holder  of  a  certificate  issued 
by  a  governmental  agency  or  equivalent  certification  board  of  another  state, 
on  presentation  to  the  board'of  satisfactory  evidence  that  the  applicant  is 
in  responsible  charge  of  works  located  in  this  stale  requiring  a  certified 
operator  and  that  he  has  successfully  passed  an  examination  at  least  equiv- 
alent to  that  required  under  section  (;!>-.")!)():;(:()  and  section  G!)-5!J0f>. 

History:  Amd.  Sec.  87,  Ch.  349,  L.  1974. 

G9-5907.     Issuance  of  operators'  certificates— display — annual  renewal 

revocation— termination  of  employment — reinstatement  of  certificate.  The 
department  shall  issue  certificates  attesting  to  the  competency  of  operators. 
The  cerlifi.ates  shall  include  the  classification  of  the  works  which  the  oper- 
ator is  qualified  to  supervise.  The  certificate  shall  be  prominently  displayed 
in  tin'  office  of  the  operator. 

(1)  Certificates  continue  in  effect  unless  revolved  by  the  department 
but  remain  the  property  of  the  department  and  the  certificate,  shall  so  state. 
A  certificate  shall  be  renewed  annually  by  payment  of  the  proper  fee. 

(2)  The  department  may  revoke  the  certificate  of  an  operator  following         1Q74    SUPF 
a  hearing  by  the  department,  when  it  is  found  that   the  operator  has  prac- 
ticed fraud  or  deception  ;  thai  reasonable  care,  judgment,  or  the  application  ' 

of  his  knowledge  or  ability  was  not  used  in  the  performaiiee  of  his  duties; 
or  that  the  operator  is  incompetent  or  unable  lo  properly  perform  his  duties. 
A  person  who  has  his  cerlilieale  revoked  by  the  department  may  appeal  to 
the  board  for  a  rehearing  within  leu  (10)  days  of  uoliliealion  bv  the  de- 
partment, after  whieh  lime  the  revocation  proceedings  are  no  longer  appli- 
cable and  revocation  of  the  eci'lilieate  beeomes  linal. 


(3)  Operators  who  terminate  employment  may  retain  their  certificate 
for  two  (2)  years,  providing  that  all  other  requirements  are  met.  After  two 
(2)  years,  a  certificate  is  automatically  invalidated.  Operators  whose  cer- 
tificates are  invalidated  under  this  chapter  may  be  issued  new  certificates 
of  like  classification  provided  appropriate  proof  of  competency  is  presented 
to  the  board.  Successful  completion  of  an  examination  may  be  required  at 
the  discretion  of  t lie  board. 

History:  Amd.  Sec.  88,  Ch.  349,  L.  1074. 

69-5908.  Application  for  operator's  certificate — payment  of  fee — use  of  '  4  SUPPLSMSU: 
proceeds.  A  person  desiring  to  engage  in  the  operation  of  a  water  treat- 
ment plant,  water  distribution  system,  or  waste  water  treatment  plant  shall 
first  file  an  application  with  the  department  for  a  proper  certificate.  The 
department  shall  charge  a  fee,  of  the  same  amount  as  the  license  cost  set 
forth  in  section  00-5909,  for  t he  filing  of  each  application  and  shall  not  act 
on  an  application  until  the  fee  has  been  paid.  Filing  and  certification  fees 
shall  be  deposited  with  the  state  treasurer  in  the  "Board  of  Y.'atcr  and 
Waste  Water  Operators  Account"  in  the  department  earmarked  revenue 
fund  and  shall  be  used  to  pay  the  expenses  of  the  board  and  department 


1974    SUPPLEMENT 
69-5909  PUBLIC   HEALTH   AND   SAFETY 

under  this  chapter.   Moneys  may  be  invested  in  accordance  with  procedures 
of  investment  of  stale  moneys.   In  granting  the  certificates,  the  department 
shall  give  due  regard  to  the  interest  of  this  state  in  protecting  the  drinking 
water  supplies  and  the  quality  of  its  water. 
History:  Amd.  Sec.  SO,  Ch.  349,  L.  1974. 

69-5909.  Term  of  operator's  certificate— renewal  fee — suspension  and 
revocation — reinstatement.  Certificates  issued  under  this  chapter  shall  he 
renewed  annually  before  July  1.  After  the  payment  of  the  initial  fee  under 
section  09-5906,  a  certificate  holder  shall  pay  before  July  1  of  each  cer- 
tificate year  a  renewal  fee  according  to  the  following  schedule: 

Class  1— twenty  dollars  ($20) 
Class  II— fifteen  dollars  ($15) 
Class  III— ten  dollars  ($10) 
Class  IV— five  dollars  ($5) 
Class  V— three  dollars  ($3) 

A  certificate  issued  after  July  1  expires  the  following  June  30.  If  a  cer- 
tificate holder  does  not  apply  for  a  renewal  of  his  certificate  before  July  1 
and  remit  to  the  department,  the  necessary  renewal  fee,  he  shall  have  his 
certificate  suspended  by  the  board.  If  the  certificate  remains  suspended  for 
a  period  of  more  than  thirty  (.'!())  days  it  shall  be  revoked  by  the  board; 
however,  (he  board,  before  Ihis  revocation,  shall  notify  the  certificate  holder 
by  certified  mail  at  the  address  on  the  issued  certificate  of  its  intention 
to  revoke,  at  least  ten  (10)  days  before  the  time  set  for  action  to  be  taken 
by  the  board  on  the  certificate.  A  certificate  once  revoked  may  not  be 
reinstated  unless  it  appears  that  an  injustice  lias  occurred  through  error 
or  omission  or  other  fact  or  circumstances  indicating  to  (lie  board  that  the 
certificate  holder  was  not  guilty  of  negligence  or  laches.  If  a  person  whose 
certificate  lias  been  revoked  through  his  own  fault  desires  to  continue  as 
a  water  or  waste  water  plant  operator,  he  must  make  application  to  the 
department  under  section  09-5908.  Successful  completion  of  an  examination 
may  be  required  at  the  discretion  of  the  board.  Notice  of  suspension  shall 
be  given  to  certificate  holder  when  the  suspension  occurs  and  to  the  proper 
official  or  owner  of  the  treatment  works  or  distribution  system. 
History:   Amd.  Sec.  90,  Ch.  349,  L.  1974. 

69-5910.  Rules  of  board.  The  board  shall  adopt,  rules  necessary  to  carry 
out  this  chapter.  I'.efore  the  rules  are  effective,  they  shall  be  approved  by 
the  department*  The  rules  shall  include,  but  are  not  limited  to,  provisions 
establishing  the  basis  for  classification  of  treatment  plants  under  section 
(iS^t'KM,  provisions  establishing  qualifications  of  applicants,  procedure-;  for 
examination  of  candidates,  and  other  provisions  necessary  for  the  adminis- 
tration of  this  act. 

History:   Amd.  Sec.  91,  Ch.  349,  L.  1974. 

09-5911.  Unlawful  to  operate  treatment  plant  or  distribution  system 
without  certified  operator.     It   is  unlaw  lid   for  a  person,  firm,  or  corpora- 


lion  both  municipal  ami  privaie,  iipi-rating  a  wa*to  water  treatment  plant, 
water  treatment  plant  or  water  distribution  system  to.  operate  it  unless  the 
competency  of  the  operator  is  rertifietl  to  by  the  department  under  this 
act.  Furthermore,  it  is  unlawful  for  a  person  to  perform  the  duties  of 
an  operator  without  being  eertilied  under  this  act. 
Historv :  Anid.  Sec.  02.  Ch.  319.  L.  1074. 

69-5012.  Violation  a  misdemeanor — each  day  as  separate  offense.  Any 
person,  firm,  or  corporation,  both  municipal  and  private,  violating  any 
provisions  of  this  act  or  the  rules  and  regulations  adopted  hereunder  is 
guilty  of  a  misdemeanor.  Each  day  of  operation  in  violation  of  this  act 
or  any  rules  and  regulations  adopted  hereunder  shall  constitute  a  separate 
offense. 


History:     En.  Sec.  12,  Ch.  230,  L.  1967. 

Separability  Clause 

Section  l.T  of  Cli.  2r.fi.  Laws"  lff.7  rra<l 
"Jt  is  the  intent  of  tlic  legislative  assem- 
bly that  if  u  part  of  this  acl   is  invalid,  all 


valid  parts  tliat  arc  severable  from  the 
'  invalid  part  remain  in  effect.  If  a  part 
of  tliis  act  is  invalid  in  one  or  more  of  its 
applications,  t lie  part  remains  in  effect  in 
all  valid  applications  that  are  scparablo 
from  the  invalid  applications." 
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REFUSE  DISPOSAL  DISTMCTS  G0-G003 

CIIAPTK II  CO 
RKH'SR  DISPOSAL  DISTRICTS 


<Wlion   CP-Cnoi.  Declaration  of  purpose 

CO-COO:!.  IViinitimi.i  " 
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Sims'     w'n'  '""   ■m:,i""'»:l'"'e  assessments-disposal  f(,„ 

«•.:;.•  K^srssis:- '-■'■— - ■•- "~ «-• *>•>•• 

09-0010.  1'ou-cn  uf  boj.nl. 

GSM5MM.  I'l.aiigPg  i„  m.l:,rios. 

f.n-GC12.  Joint  districts. 

«l-f.01S.  Duty  of  .-mmtv  nttornrv-,ronflirf  of  interest. 

69-6001  Declaration  of  purpose.  The  improper  storage,  collection 
and  disposal  of  refuse-  is  hereby  declared  to  be  a  significant  hazard  to  ■ 
the  health  safety  and  welfare  of  .Montana  citizens  and  can  cause  the 
spread  of  disease,  air  pollution  and  water  pollution.  Refuse  can  be  an 
excellent  habitat  for  disease  vectors  sueh  as  rats  and  insects;  therefore 
it  >s  deemed  necessary  to  provide  for  the  creation  of  refuse  disposal 
districts  to  control  storage,  collection  and  disposal  of  refuse 

History:     En.  Sec.  1,  CI,  71,  L.  1060.  I?P(llsP    ,lis,los:l|   ,rp,Sj   S(.,s    ,0.,n(u    fo 

Cross-ttcfcrcnccs  69-JiUO. 

Air  pollution,  sees.  00.3004  to  CO-3023.  ^"°r  !" ,i0"'  "°cs-  C!MS01  to  ftM8,°- 

69-G002.  Definitions.  As  used  in  this  act  unless  the  context  indicates 
otherwise : 

"Commissioners"  means  the  board  of  county  commissioners. 

"Family  residential  unit"  means  the  residence  of  a  single  family. 

"Refuse"  means  all  putrcseiblc.  and  nonputrcsciblc  solid  wastes  (except 
body  wastes),  including  garbage,  rubbish,  street  cleanings,  dead  animals, 
yard  clippings,  and  solid  market  and  solid   industrial   wastes. 

'•Refuse    disposal    distriet"    means    an    area    established    with    definite     1973    SUPPLBMSN 
boundaries    for    the    purpose    of    collecting    and    disposing    of    all    refuse 
created  in  said  district. 

"Board"  means  board  of  directors  as  provided  for  in  section  G0-CO09 
K.  C.   M.,   J917,   and   section   -1    [o!)-(J0I2j    of  this  act. 

History:     En.    Sec.   2,    Ch.   71,   L.    19G0;  Amendments 

»m<L  Sec.  1,  CI).  13G,  L.  1071.  ....      ,,,_.     - 

lite    lOil    amendment   added    t lie    defini- 
tion of  "lionrd." 

69-6003.  Creation  of  district  authorized-cities  and  towns  included 
—resolution  of  intention.  Whenever  it  becomes  neccssarv.  the  coinmis- 
ftioiierx  may  create  a  refuse  disposal  district  for  the  purpose  of  collection 
and/or  disposal  of  refuse. 

Cities  and  towns  may  be  included  in  the  distriet  if  approved  by  the 
city  and  town  councils. 

Before  creating  any  refuse  disposal  district,  the  commissioners  shall 
pass  n  resolution  of  intention  so  to  do,  which  said  resolution  shall  desig- 
nate: "  n 

(1)  the  proposed  name  of  such  district, 

(2)  the  necessity  for  the  proposed  district, 

('.I)     a    general    ileseri|.li f    the    territory    or    lands   oT   said    district 

giving  the  boundaries  thereof, 


(4)  the  general  character  of  the  collection  service,  197^    qiiPDrr—nm 

(5)  the  estimated  cost  thereof.     '  »u*,*I.E«.aNT 
History:     En.  Sec.  3.  Ch.  71,  L.  10G9. 

69-6004  Action  by  city  or  town  council— effect— notice.  (1)  Upon 
passage  of  such  resolution  nf  intention,  the  commissioners  shall  transmit 
a  coin-  of  the  same  to  the  executive  head  of  any  incorporated  city  or 
town  within  the  proposed  district  for  consideration  by.  such  city  or  town 
council,  and  if  the  city  or  town  council  shall  by  resolution  concur, -in  the 
resolution  of  the  commissioners,  a  copy  of  the  resolution  of  concurrence 
shall  be  transmitted  to  the  commissioners.  If  the  incorporated  city  or 
town  council  does  not  concur  in  the  resolution  of  the  commissioners,  the 
commissioners  shall  have  no  authority  to  include  said  town  or  city  m  the 
district,  hut  may  continue  to  develop  the  district,  but  excluding  said  town 
or  city. 


(2) 


The  commissioners  must  {rive  notice  of  the  passage  of  the  rcsob 


„  of  intention  and  resolution  of  concurrence,  if  applicable,  a  notice  1973  SUPPLEMENT 
describing  the  general  characteristic  of  the  collection  system  and  esti- 
mated costs;  designating  the  time  and  place  where  the  commissioners  will 
hear  and  pass  upon  protests  made  ..gains!  the  operation  of  the  proposed 
district;  and  Stating  that  a  description  of  the  boundaries  for  the  propped 
district  is  include!  ill  the  resolution  on  file  in  the  county  clerks  onVc. 
The  notice  shall  be  published  in  the  newspaper  published  nearcs,  to  the 
place  where  the  proposed  district  is  to  he  created  for  ten  (101  consecutive 
'lavs  in  a  dailv  newspaper  or  in  two  (2)  issues  of  a  weekly  newspaper; 
posted  in  three  CD  public  places  within  the  boundaries  of  .the  proposed 
district-   and   a   coin-   mailed    by    lirsl    class   mail    l<>  every   person,    firm,   or 


1973    SUPPLEMENT 


REFUSE   DISPOSAL   DISTRICTS  69-G006 

corporation  linvintr  real  property  wiiliiu  l!ic  proposed  district  listed  upon 

I  lie    last    completed    assessment    lis!    I'or    county    taxes    tin.'    same    day    I  lie 

110'  ice  is  first  published. 

History:    En.    Sec.    1.    Ch.   71,   L.    lrCH;       ninl    rephrased    the  language  in  siibseel ion 
amd.  Sc:.  1,  Cll.  203,  L.  1073.  (-);   :tiul   nibb-d   at   Hie  rml   of  subsection 

(.)    t he   clause    providing   for   mailing   iw- 

Amendments  )icc    to    property  .owners    on    the    assess- 

The    1973    amendment    divided    the    see-       ment  list. 
lion  into  numbcrci]  subsections;  rearranged 

69-C005.  Written  protest — hearing — effect.  At  any  lime  within  thirty 
(30)  days  after  Ihe  date  of  the  first  publication  of  the  notice  provided  in 
seel  ion  (ID-tiOO-l,  any  owner  of  property  liable  to  be  assessed  for  said 
service  may  make  written  protest  against  -the  proposed  service.  Such 
protest  must  lie  in  writing  and  he  delivered  to  the  county  clerk,  who 
shall  endorse  thereon  the  date  of  the  receipt  by  him.  At  the  next  regular 
meeting  of  the  commissioners,  after  the  expiration  of  the  time  within 
[which]  such  said  protest  may  be  so  made,  the  commissioners  shall 
proceed  to  hear  and  pass  upon  all  protests  so  made,  and  its  decision  shall 
be  final  ami  conclusive;  provided,  however,  if  the  protest  agamst  the 
proposed  service  is  made  by  the  owners  of  more  than  fifty  (.">())  per  cent 
of  t lie  family  residential  units ;  each  commercial  and  industrial  service 
I  hat  is  to  In:  included  in  the  collection  system  may  be  considered  as 
a  family  residential  unit  for  I  lie  purpose  of  determining  per  cent,  of  pro- 
test; in  llie  proposed  district,  no  further  proceedings  shall  be  taken  by 
the  commissioners. 

In  determining  whether  or  not  sufficient  protests  have  been  filed  in 
Ihe  proposed  district  In  prevent  further  proceedings  therein,  property 
owned  by  Ihe  city,  county,  and  school  districts,  shall  be  considered  the 
same  as  any  other  property  in  the  district.  The  commissioners  may  in- 
clude commercial  and  industrial  establishments  in  said  district.  The  com- 
missioners may  adjourn  said  hearings  I  nun  lime  lo  lime. 

History:    En.    Sec.    5,    Cli.    71,    L.    19G9;       tire  provi<Io<l  in  section  Cf-0001"  for  "pas- 
mild.  Sec.  2,  Cll.  21)3,  I».  1973.  s.-i^r    of    tlie    rcsoliiljmi    of    intention"    in 

tlte   lirst   sentence   of   I  lie   first    paragraph. 
Amendments 

The    i:i73    amendment    substituted    "no- 

G0-G00G.  Jurisdiction  to  order  improvements — passage  of  resolution — 
brief  description  mid  reference.  When  no  protests  have  been  delivered 
lo  the  county  cleric  within  thirty  (•>•>)  days  after  the  dale  of  the  first 
publication  of  the  notice  provided  in  section  (SiMiMO-S,  or  when  a  protest 
shall  have  been  found  by  said  commissioners  to  be  insufficient,  or  shall 
have  been  overruled,  immediately  thereupon,  the  commissioners  shall  be 
deemed  to  "tiave  acquired  jurisdiction  lo  order  improvements,  but  before 
ordering  any  of  the  said  proposed  improvements,  die  commissioners  shall 
pass  a  resolution  creating  the  said  refuse  disposal  district,  in  accordance 
wish  the  resolution  of  intention  llien'tol'ore  introduced  and  passed  by 
t  lie  commissioners. 

In  all  resolutions,  notices,  orders,  and  determinations  subsequent  to 
ihe   resolution   of   in! ciii oui   and    notice   nf   improvement,    it    shall    he   sulli- 


cicnt    to  briefly   describe   the   work   of   tin*   refuse   disposal   district   and   to 
refer  to  tlie  resolution  of  intention  for  further  particulars. 

History:    En.    Sec.    G.   Cli.    71,   L.    19G9;       vided  in  section  GO-GOO-1"  for  "of  the  pass- 
amd.  Sec.  3,  Cli.  293,  L.  1973.  inj;  of   t lie   resolution   of   intention"   neac 

the  beginning  of  the  first  paragraph. 
Amendments 

Tlie    1973  amendment   substituted   "pro  1973     SUPPLEMENT 

G9-0007.  Service  fees — maintenance  assessments — disposal  fee.  To  de- 
fray the  cost  of  maintenance  and  operation  of  said  refuse  disposal  district, 
the  board,  shall  establish  a  fee  for  service  with  approval  of  the  county 
commissioners.  This  fee  shall  be  assessed  to  all  units  in  the  district  that 
are  receiving  a  service  for  the  purpose  of  maintenance  and  operation  of 
said  district.  Tlie  fees  shall  be  based  upon  a  family  residential  unit,  and 
fees  for  commercial  and  industrial  accounts  shall  be  based  on  the  com- 
parison with  a  typical  residential  unit  as  to  volume  and  type  of  waste 
produced.  In  no  case  shall  the  fee  for  disposal  service  exceed  one  half 
(Vi>)  the  total  fee  for  both  collection  and  disposal  services.  The  month 
the  service  begins  tlie  department  of  revenue  or  its  agents  .shall  ensure 
that  the  amount  of  this  fee  is  placed  on  the  tax  notices  to  be  collected  with 
the  tax.  If  a  property  owner  fails  to  pay  this  fee,  it  shall  become  a 
lien  upon  the  properly.  All  fees  and  other  moneys  received  by  the 
district  shall  bo  placed  in  a  separate  fund  with  the  county  treasurer  of 
such  county  and  shall  lie  used  solely  for  the  purpose  for  which  said  refuse 
disposal  district  was  created.  Warrants  upon  such  funds  shall  be  drawn  by 
the  board  of  county  commissioners  upon  presentation  of  claims  approved 
by  the  board.  Fees  and  other  moneys  collected  by  joint  county  refuse  dis- 
posal districts  may  lie  administered  by  one  (1)  county  treasurer's  office 
upon  mutual  agreement  by  the  county  commissioners  of  any  joint  refuse 
disposal  district. 

History:    En.    Sec.    7,    Ch.    71.    L.    1909;  thin  service";   inserted  "The   fees  shall   lie 

awl.   Pec.   2.   Ch.   136,   L.   I'M);   .imd.   Sec.  based  upon  a  family  residential  unit,  ami" 

4R,  Ch.  :;91,  L.  1073.  at    (lie   beginning    of    tlie    third    Kcnlcnce; 

added    the    liftli    through    ninth    .sentences; 

Amendments  an(|    m;i,lc   minor   changes    in   phraseology. 

The  1971  amendment  substituted  "hoard"  The  l!>73  amendment  substituted  "de- 
fer "commissioners"  in  the  lii-t  sentence;  partment  of  revenue  or  its  agents"  for 
added  "v.iili  approval  of  the  county  com-  ■•county  assessor"  in  the  fifth  sentence 
missioncrs"  at  the  end  of  the  first  sen-  in  order  to  implement  article  VIII,  sec- 
teii-e;  substituted  a  new  second  sentence  tioii  3  of  the  la7:2  constitution;  and  suh- 
for  a  sentence  rending  "The  commissioners  stiluted  "shall  ensure  that  the  amount  of 
shall  asse.-s  the  entire  cost  of  maintenance  1 1, i s,  fee  is  placed"  in  the  fifth  sentence  fur 
and  operation  of  said  district  on  each  "shall  place  the  amount  of  this  fee." 
family    residential    unit    that     is    receiving 

69-C008     Installment   payments   for  land    and   equipment  -  moneys 
from  fee  levy.     To  d.fray  the  initial  cost  of  purchasing  land  and  equip- 
ment  payments   .nay   be   spread    over    a    tern,    of   not    to    exceed    twen ty 
90)   years    Pavments  are  to   be   made   in   equal   nrs.alln.ents  out   ol    the 
moneys  received  from  the  fee  levy  provided  for  ...  tins  act. 
History.     En„Sec.  8,  Ch.  7),  L.  1909. 

G9  C009  Board  of  directors— composition.  Upon  creation  of  any  re- 
fuse disposal  district,  the  commissioners  shall  appoint  a  board  of  once- 
rs for  the  proposed  refuse  disposal  district.  The  hoard  shall  cons.st 
of  not  less  than  live.  (5)  ...embers,  each  of  who,,,  shall  be  proper  y  own- 
ers in  the  said  district.  The  board  shall  consist  of  one  (1)  county  com- 
missioner, one  (1)  member  from  each  incorporated  city  or  town  that  .s  ,„- 
Led  in  the  district,  one  (1)  member  of  the  county  or  "tv.««uu 
,         i     f  1,  .-,1.1,    The  rest   of  the  board  shall  consist,  ol    interested   eiti/.e  is 

Inay  hi/designated  as  the   board   of  din-ton,   for   the   reuse   d.sposal    d,s- 

tiirt. 

History:     En.  Sec.  9,  Ch.  7L  I-  *«». 


GD-G010.  Powers  and  duties  of  board.  The  board  of  a  refuse  disposal 
district  established  and  organized  under  tins  act  have  the  following  powers 
and  duties  with  the  approval  of  the  county  commissioners  of  the  counties 
involved : 

(1)  To  develop  and  administer  a  program  for  the  collection  or  disposal 
of  refuse  in  the  district. 

(2)  To  employ  personnel. 

(3)  To  purchase,  rent,  or  execute  leasing  agreements  for  such  equip- 
ment and  material  necessary  for  carrying  on  an  effective  refuse  collection 
or  disposal  program. 

(-0  To  cooperate  with  any  corporation,  association,  individual  or 
group  of  individuals,  including  any  agency  of  the  federal,  state,  or  local 
government.  in  order  to  carry  out  effective  programs. 

(5)  ■  To  receive  tfifts,  grants,  or  donations  for  the  purpose  of  advancing 
the  pro-ram;  to  acquire  by  gift,  deed,  purchase,  or  condemnation  land  nec- 
essary for  refuse  disposal  purposes. 

(6)  To  enforce  department   of  health   and   environmental   sciences   o^9?4    SUPPLEMENI 
local  board  of  health  rules  pertaining  to  the  storage,  collection,  and  dis- 
posal of  refuse. 

(7)  To  apply  for  and  receive  from  the  federal  government  or  the  state 
government  on  behalf  of  the  refuse  disposal  district  moneys  appropriated 
by  federal  or  state  legislative  bodies  for  aiding  these  programs. 

(8)  To  borrow  from  any  loaning  agency  funds  available  for  assistance 
in  planning  or  financing  a  refuse  disposal  district  and  repay  these  with  the 
moneys  received  from  the  fees  levied  under  this  act. 

(9)  The  board  may  implement  its  proposed  program  a  section  at  a 
time.  If  a  pro-ram  is  implemented  a  section  at  a  time,  the  fees  may  be 
levied  only  against  that  part  of  the  district  that  is  receiving  the  service. 
As  the  program  is  expanded  throughout  the  district,  that  part  of  the  dis- 
trict will  start  to  pay  the  fee  for  service. 

History:   Amd.  Sec.  93,  Ch.  349.  L.  1 .074-  .....* * 


ID-3 


69-6011.     Changes    in    boundaries.     The    governing    body    of    the    dis- 
trict  may   by   resolution    make   such    changes    in    the    boundaries   of   said 
district  as   tlicy   shall   deem   reasonable   and   proper,   following   the   same 
procedures  of  notice  and  hearings  outlined  under  section  G9-G00G. 
History:     En.  Sec.  11,  Ch.  71,  L.  10C9. 

69-6012.  Joint  districts.  Joint  refuse  disposal  districts  are  districts 
which  encompass  two  (2)  or  more  counties  or  parts  thereof.  A  joint  refuse 
disposal  district  may  be  created  in  the  following  manner:  The  commission- 
ers of  each  countv  affected  will  create  the  district  following  the  procedure 
as  prescribed  under  sections  G9-G000,  69-GOOJ,  G&-G005,  and  GD-GOOG,  11.  C. 
AI.,  1917.  The  commissioners  shall  appoint  a  joint  board  of  directors  com- 
posed of  at  least  five  (5)  members,  each  of  whom  shall  be  property  owners 
in  the  said  district.  The  board  of  directors  for  a  joint  district  will  consist 
of  one  (1)  commissioner  from  each  county  involved,  one  (1)  member  from 
each  of  the  incorporated  cities  or  towns  that  are  included  in  the  district, 
and  one  (1)  member  from  each  of  the  county  or  city-county  boards  of 
health.  The  rest  of  the  joint  hoard  of  directors  shall  consist  of  interested 
citizens  distributed  equally  throughout  t lie  district,  and  the  appointments 
shall  be  acceptable  to  all  groups  of  county  commissioners. 

History:    En.  Sec.  4.  Ch.  136,  L.  1071.  lQ?3     SDppLEUm 

69-6013.  Duty  of  county  attorney — conflict  of  interest.  The  county 
attorney  shall  be  Ihe  legal  adviser  of  the  refuse  disposal  districts  and 
boards  within  the  county  of  his  jurisdiction  and  shall  prosecute  and 
defend  all  suits  to  which  the  districts  may  he  a  party.   A  district  or  board 

may   employ  special  legal   counsel   to  defend  any  such  suits  in   the  event 
a  conflict  of  interest  would  prohibit  such  defense  by  county  attorney. 

History:    En.   Sec.   5.   Oil.   136,   E.   1971;  Repealing  Clause  1973     SUPPLEMENT 

sniri.  Sac.  1,  CJl.  179,  L.  1973.  Section   6   of   Ch.    J3f>,   Laws    1971    road 

.     „    .       ,.  "Section    10-1031,    K.    C.    M.,    1917,    is    rc- 

Amcndmcnts  .    ,  „  '  '  ' 

pealed.' 
The   1!>73   amendment  added  Die   second 
sentence. 
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93-9916.  New  proceedings  to  cure,  defective  title. 

93-9917.  Payment  of  damages  or  deposit  of  bond  therefor. 

93-9918.  Damages — to  whom  paid. 

93-9919.  Final  or'ier  of  condemnation — what  to  contain — when  filed,  title  vests. 

93-9920.  Putting  plaiDti.7  in  T;>?as3sion. 

93-9921.  Costs,  allowance  r>ni  apportionment  of. 

93-9921.1.    "Necessary  expenses  of  litigation,-.    .  1973     SUPPLi.M?*:?' 

93-992;:.     Kmes  or  pracnee.  •    •    . 

93-9923.     Private  roads. 

93-9924.     Exception?.  •  -    '' 

93-9925.     Temporary  looping  loads. 

93-9920.     Damages  to  be  raid  leforo  land  cau  bn  uvn.l 

93-9927.        Relocation  assistance — purpose  oi  act. 

93-9'.'2.8.    ■     Definition  of  terms  in  relocation  assistance  law. 

93-9929.  Payments  to  displaced  persons — moving  expense  allowance — busi- 
ness losses. 

93-9930.  Additional  payments  for  displacement  from  dwelling  owned  by 
occupant. 

93-9931.         Additional  payments  for  displacement  from  rented  dwelling. 

93-9932.         Relocation  advisory  services. 

93-9933.         Assurance  of  availabijity  of  suitable  replacement  dwellings. 

93-9934.         Relocation  costs  included  in  project  costs — replacement  housing. 

93-9935.  Public  assistance  eligibility  unimpaired — tax  exemption  of  pay- 
ments. 

93-9936.         Appeal  to  district  court  from  administrative  determination. 

93-9937.  Appraisal  and  negotiation  policies — time  allowed  to  move: — con- 
demnation proceedings.  1Q7r''     ctllPPT  trf'trw1 

93-9938.     i   Advancement  of  closing  costs  and  taxes  incurred  by  owner.  !»'<->     ouri  .U  tin  Ml  X 

93-9939.  .  Reimbursement  of  costs  when  condemnation  proceedings  aban- 
doned. 

93-9940.  Expenses  included  in  inverse  condemnation  judgment  or  settle- 
ment. 

93-9941.  Acquisition  of  buildings  and  improvements  affected — payments  to 
tenant. 

93-9942.     >    Duplication  of  eminent  domain  payments  not  intended. 

93-9943.        New  rights  and  powers  not  created. 

93-9944.        Application  to  all  federally  assisted  programs. 

93-9901.  (9933)  Eminent  domain  defined.  Eminent  domain  is  the  right 
of  the  state  to  take  private  property  for  public  use.  This  right  may  be 
exercised  in  the  manner  provided  in  this  chapter. 

History:     En.  Sec.  579,  p.  189,  E.  1S77;  Special  Proceedings 

re-en.  Sec.  579,  1st  Dlv.  Rev.  Stat.  1S79;  Condemnation     prnevdings    arc    special 

rc-en.  Sec.  597,  1st  Dlv.  Couip.  Stat.  1887;  proceedings    provided    for   by   tho   statute. 

amd.  Sec.  JT210,  C.  Civ.  Tvoc.  1895;  re  en.  stale  ex  rc-l.   Davis   v.  District   Court,  29 

Sec.  7;30,  I'.ev.  C.  1907;   rc-en.   Sec.  99":?,  j^r    153    153    74   p  ;;00. 
R.  C.  M.  1921.  Cal.  0.  Civ.  Proc.  Sec.  1?.37. 

Strict  CP'iiplliince  Required 

Cross-Kef  eronce  'J'ho  rii;l>t  to  tal.n  private  proporty  from 

Application   of  Mont -inn  KiiIm  of   Civil       its    owner    ng.iir.Ht     bis    will    ran     bo    in- 

Proeeduro   to  this  chapter,  W.  It.  Civ.  P.,      vokod  only  puruunnt  to  law;  authority  for 

Rule  SI  (a)  nnd  Table  A.  tho  exorciso  of  such  ri^ht  must  bo  cltiurly 
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expressed  in  the  law  before  it  will  be 
cllowed,  and  when  the  right  13  sought  to 
be  exercised  the  provisions  of  the  law 
must  be  rigorously  complied  with.  State 
ex  tel.  McMaster  V.  District  Court,  SO  M 
£28,  260  P  134;  State  v.  Aitchison,  96  M 
335,  341,  30  P  2d  805. 

The  jurisdiction  of  courts  over  eminent 
domain  proceedings  is  wholly  statutory; 
the  due  process  of  law  clause,  in  addition 
to  its  requirement  of  public  use  and  just 
compensation,  protecting  the  landowner 
from  the  adoption  of  any  form  of  pro- 
cednre  which  deprives  hirn  of  a  reasonable 
opportunity  to  be  heard.  The  provisions 
of  the  law  granting  the  right  of  eminent 
domain  must  be  complied  with.  Housing 
Authority  v.  Bjork,  109  M  552,  556,  98  P 
2d  324. 

Sefercnces  • : 

Montana  Central  Rv.  Co.  v.  Helena  &,  R. 
M.  R.  Co.,  G  M  416,  12  P  916;  School  Dis- 
trict No.  1  v.  Powers,  62  M  151,  204  P 
598;  Iu  ro  Valley  Center  Drain  District, 
64  M  545,  211  P  218;  State  ex  rel.  McLeod 
v.  District  Court,  67  M  164,  168,  215  P 
240;  Komposh  v.  Powers,  75  M  493,  499, 
244  P  293;  Stato  ex  rel.  Livingston  v.  Dis- 
trict Court,  £>0  M  191,  195,  300  P  916;  State 
▼.  Peterson,  134  M  52,  328  P  2d  617,  G27. 

Collateral  references 

Eminent  DomainC^l  et  seq. 

29  C.J.S.  Eminent  Domain  §§  1,  2. 


18  Am.  Jur.  631,  Eminent  Domain,  §  2. 

Scope  and  import  of  terra  "owner"  in 
statutes  relating  to  condemnation  proceed- 
ings. 2  ALR  7S5. 

Wife  as  necessary  party  to  proceeding  to 
condemn  husband's  real  property.  5  ALU 
1317  and  101  ALR  697. 

Condemnation  by  de  facto  corporation. 
44  ALR  542. 

Protection  of  rights  of  morlgageo  in 
eminent  domain  proceedings.  58  ALR  1534; 
110  ALR   542  and   151  ALR  1110. 

Domestic  corporation's  right  to  cxcicise 
power  of  eminent  domain  as  affected  by 
benefit  to  foreign  corporation.  65  ALU 
1457. 

Constitutionality  of  provisions  ns  to  tri- 
bunnl  which  shall  fix  amount  of  compen- 
sation for  taking  of  property  in  eminent 
domain,  otherwise  than  objections  that  a 
trial   by  jury  is  necessary.  74  ALR   569. 

Jurisdiction  of  justico  of  the  peaco  of 
condemnation  proceedings  and  aclions  re- 
lating thereto.  115  ALU  538. 

Deduction  of  benefits  in  determining 
compensation  or  damages  in  eminent  do- 
main. 145  ALR  7. 

Increment  to  value,  from  pioje.ct3  for 
which  laud  is  condemned,  as  a  factor  in 
fixing  compensation.  147  ALR  66. 

Measuro  of  compensation  in  eminent 
domain  to  bo  paid  to  stato  or  municipality 
for  taking  of  public  highway  or  strcci. 
160  ALR  955. 


93-9902.  (9934)  What  are  public  uses.  Subject  to  the  provisions  of 
this  cbapter,  the  right  of  eminent  domain  may  be  exercised  in  behalf  of  the 
following  public  uses:  " ;" 

1.  All  public  uses  authorized  by  the  government  of  the  "United  States. 

2.  Public  buildings  and  grounds  for  the  use  of  the  stale,  and  all  other 
public  uses  authorized  by  the  legislative  assembly  of  the  slate. 

3.  Public  buildings  and  grounds  for  the  use  of  any  couuty,  city,  or  town, 
or  school  districts;  canals,  aqueducts,  flumes,  ditches,  or  pipes  conducting 
water,  heat,  or  gas  for  the  use  of  the  inhabitants  of  any  county,  city,  or 
town;  raising  the  banks  of  streams,  removing,  obstructions  therefrom,  and 
widening,  deepening,  or  straightening  their  channels;  roads,  streets,  and 
alleys,  and  all  other  public  uses  for  the  benefit  of  any  county,  city,  or 
town,  or  the  inhabitants  thereof,  which  may  be  authorized  by  the  legis- 
lative assembly;  but  the  mode  of  apportioning  and  collecting  the  costs 
of  such  improvements  shall  be  such  as  may  be  provided  in  the  statutes  or 
ordinances  by  which  the  same  may  be  authorized.  .       - .. 

4.  Wharves,  docks,  piers,  chutes,  booms,  ferries,  bridges,  of  all  kinds, 
private  roads,  plank  and  turnpike  roads,  railroads,  canals,  ditches,  flumes, 
aqueducts,  and  pipes  for  public  transportation,  supplying  mines,  mills! 
and  smelters  for  the  reduction  of  ores  and  farming  neighborhoods  with 
water,  and  drainage  and  reclaiming  lands,  and  for  floating  logs  and  lumber 
on  streams  not  navigable,  and  sites  for  reservoirs,  necessary  for  collecting 
and  storing  water.  Provided,  however,  thai  such  reservoir  sites  must 
possess  a  public  use  demonstrable  to  the  district  court  as  the  highest  and 
best  use  of  the  land. 


5.  Roads,  tunnels,  ditches,  flumes,  piper,,  and  dumping  places  for  work-  | 
ing  mines,  mills,  or  smelters  for  the  reduction  of  ores;  also  outlets,  natural 
or  otherwise,  for  the  flow,  deposit,  or  conduct  of  tailings  or  refuse  matter 
from  mines,  mills  and  smelters  for  the  reduction  of  ores,  also  an  occupancy 
in  common  by  the  owners  or  the  possessors  of  different  mines  of  any  place 
for  the  flow,  deposit,  or  conduct  of  tailings  or  refuse  matter  from  their 
several  mines,  mills,  or  smelters  for  reduction  of  ores,  and  sites  for  reser- 
voirs necessary  for  collecting  and  storing  water.  Provided,  however,  that 
such  reservoir  sites  must  possess  a  public  use  demonstrable  to  the  district 
court  as  the  highest  and  best  use  of  the  land.  :- 

■~6T^ivate  roads  lea'dlngTrom  highways  to  residences  or  tarms. 
7.    Telephone  or  electric  light  lines.  -  ■-•..-••._•■..:•• 

S.    Telegraph  line3.  '."'.''.      . 

9  Sewerage  of  any  city,  county,  or  town,  or  any  subdivision  thereof, 
whether  incorporated  or  unincorporated,  or  of  any  settlement  consisting  of 
not  less  than  ten  (10)  families,  or  of  any  public  buildings  belonging  to  the 
state,  or  to  any  college  or  university. 

10.    Tramway  lines.  -'- -  --t.-:..-l  ^v>t..-..  ■ 

Electric  power  lines.  •••...       •:■-•:  ?-.•-••  - 

Logging  railways.  -  *  ..--.-.._ 

Temporary  logging  roads  arid  banking  grounds  for  the  transporta 


hz  sv??lz::z:;; 


n. 

12. 
13. 


tiou  of  logs  and  t'imber  products  to  public  streams,  lakes,  mills,  railroads, 
or  highways,  for  such  time  as  the  court  or  judge  may  determine;  provided, 
the  grounds  of  state  institutions  be  excepted. 

1-1.     Underground  xeserxoirs.JSuitable_f or  storage  of  natural  gas. 

15.  To  mine  and  extract  ores,  metals  or  minerals  owned  by  the 
plaintiff  located  beneath  or  upon  the  surface  of  property  where  the  title 
to  said  surface  vests  in  others;  provided,  however,  the  use  of  the  surface 
for  strip  mining  or  open  pit  mining  of  coal  (i.e.,  any  mining  method  or 
process  in  which  the  strata  or  overburden  is  removed  or  displaced  in  order 
to  extract  the  coal)  is  not  a  public  use  and  eminent  domain  may  not  be 


exercised  for  this  purpose. 

History:  En.  Sec.  580,  p.  189.  L.  1877; 
rc-en.  Sec.  580,  1st  Div.  Kev.  Stat.  1879; 
rc-cn.  Sec.  593,  1st  Div.  Kev.  Stat.  1S37; 
amd.  Sec.  2211,  C.  Civ.  Proc.  1895;  amd. 
Sec.  1,  p.  135,  L.  1S99;  amd.  Sec.  1,  Ch. 
V  L.  1907;  Sec.  7331,  Rev.  C.  1907;  re-en. 
Sec  9934  K.  C.  M.  1921;  amd.  Sec.  1, 
Ch.  245,  L.  1953;  amd.  Sec.  0,  Ch.  259,  L. 
1955;  amd.  Sec.  1,  Ch.  216,  L.  1961;  amd. 
Sec.  1,  Ch.  311,  L.  1973.  Cal.  C.  Civ. 
Proc.  Sec.  1238. 

History:  En.  Sec.  580,  p.  189,  L.  1377; 
re-en.  Sec.  580,  1st  Piv.  Rov.  Stat.  1879; 
re-cn.  Sec.  593,  1st  Div.  Comu.  Stat.  1887; 
amd.  Sec.  2211,  C.  Civ.  Proc.  1895;  amd. 
Sec.  1,  p.  135,  L.  1S99;  amd.  Sec.  1,  Ch. 
4,  L.  1907;  Sec.  7331,  Rev.  C.  1907;  re-en. 
Sec.  9934,  K.  C.  M.  1921;  amd.  Sec.  1, 
Ch.  245,  L.  1953;  arid.  Sec.  6,  CU.  2.VJ,  E. 
1955;  amd.  Sec.  1,  Ch.  216,  E.  loci.  C.'-l.  C. 
Civ.  Proc.  Sec.  1238. 

Cross-Referenejs 

Airports,  establishment,  see.  1-801  et 
set). 

Airport  zoning,  sec.  1-721. 

Carey  Land  Act  board,  boc.  81-2120. 

O'mi-tcry   associations,  see.   9-104. 

Cities   fir   water  .supply,  see.   ll-OGli. 

Corporations,  right  to  exercise,  sec.  15- 
810. 

Ferries,  condemnation  of  laud  for,  see. 
32  U.K.. 

Foreign  corporations,  right  to  cti  rriso, 
sec.   I.".  1 70S. 

Houaiug  authorities,  sec.  35-111. 


Electric  Power 
Legislature     has 
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specifically  declared 
that  an  electric  power  line  is  public  use 
for  which  private  property  may  be  taken 
by  eminent  domain  proceedings  under 
this  section,  and  public  use  is  not  confined 
to  actual  use  by  public,  but  is  measured 
in  terms  of  right  of  public  to  use  pro- 
posed facilities  for  which  condemnation  is 
sought.  Montana  Power  Co.  v.  Bokma, 
153  M  390,  457  P  2d  769. 

Mining  claims,  right  of  way,  sec.  50-801 
et  scq. 

Pipelines,  right  of  way,  sec.  8-203. 

Railroad  companies,  sec.  72-205. 

State  aeronautics  commission  may  exer- 
cise, sec.  1-101. 

State  highway  commission  may  exercise, 
sec.  32-1615. 

State,  right  of  eminent  domain,  see. 
67-104. 

Telegraph  nml  telephono  companies,  sec. 
70-302. 

TJnitod  States,  right  for  ditches,  sec. 
89-845. 

Electric  Pov/Ci' 

The  taking  of  land  for  the  purposA  of 
Hooding  it,  rendered  necrisary  by  tho  con- 
struction of  a  dam  for  generating  electric 
finvrr,  to  Ito  Hold  to  industrial  enterprises 
and  to  tho  public,  generally,  tho  power 
a  to  to  bo  utilized  for  pumping  water  upon 
arid  lands,  is  for  such  public  use  as  will 
support   the   right  to  acquiro  tho  land   by 
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condemnation.  Helena  Tower  Transmission 
Co.  v.  Spratt,  33  M  103,  125,  SS  P  773. 

A  power  plant  is  one  of  the  public  uses 
for  which  land  may  be  condemned;  and 
the  complaint,  in  a  proceeding  tor  the 
purpose,  need  not  allege  a  promise  of  ac- 
complishment in  respect  to  the  use,  but 
only  that  the  plaintiff  is  one  of  the 
agencies  chosen  by  the  state  to  exercise 
the  power  of  eminent  domain,  and  thai, 
the  use  for  which  the  property  is  to  be 
taken  is  one  of  the  public  uses  enumerated 
in  tho  statute.  Interstate  Power  Co.  v. 
Anaconda  Copper  Min.  Co.,  52  M  509,  515, 
159  P  403. 

Where  plaintiff  electric  power  company, 
in  a  condemnation  proceeding,  alleged  suf- 
ficient facts  to  show  that  the  uee  sought 
to  be  made  of  the  land  was  a  public  one, 
it  was  not  necessary  to  specifically  allege 
that  there  was  a  present  or  prospective  de- 
mand for  its  products.  Interstate  Power 
Co.  v.  Anaconda  Copper  Min.  Co.,  52  M 
509,  515,  159  P  408. 

Express  Business 

A  domestic  corporation  engaged  in  the 
express  business  i3  not  authorized  to  in- 
voke the  power  of  eminent  domain  to  any 
greater  extent  than  a  private  individual, 
and  the  power  is  not  open  to  the  one  for 
any  purpose  for  which  it  is  not  open  to 
tho  other.  Wells  Fargo  &  Co.  v.  Harring- 
ton, 54  M  235,  241,  1CD  P  463. 

Legislation  for  Private  Use 

The  taking  of  private  property  for  the 
private  use  of  another  violates  the  i'our- 
tecnth  amendment  to  the  federal  consti- 
tution, and  the  legislature  has  not  the 
power  to  declare  that  that  which  is  in 
truth  a  private  use  shall  be  a  public  one, 
the  question  whether  a  particular  use  is 
a  private  or  public  one  being  determinable 
by  the  courts.  Komposh  v.  Powers,  75  M 
493,  499,  502,  244  P  2S8. 

Mining  Use 

Subdivision  5  of  this  section  was  de- 
signed to  favor  tho  mining  industry  of 
the  state.  Kipp  v.  Davis-Daly  Copper  Co., 
41  M  509,  519,  110  P  237. 

The  nid  of  eminent  domain  granted  by 
this  section  to  operators  of  mining  prop- 
erty is  extended  to  tho  industry  of  mining, 
not  to  tho  individual,  and  necessity  jnu.it 
bo  shown  to  obtain  exclusive  control,  and 
that  contemplated  use  is  more  important 
public  use  than  that  for  which  the  owner 
could  lawfully  use  it.  State  ox  rel.  Unite- 
Los  Angeles  Min.  Co.  v.  District  Court, 
103  M  30,  36,  60  P  2d  3S0. 

Necessity  of  Uso  Required 
Complainant   must    allege    the    neoe.iaity 
of  the  uso  for  which  tho  condemnation  is 


sought.    Citv   of  Helena   v.   Harvey,   6   M 
114,  9  P  903. 
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Court,  90  M  191,  195,  300  P  916;  Stato  v. 
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1235;  Simonson  v.  McDonald,  131  M  494, 
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Eminent  DomainO3!  2-52. 
29   C.J.S.   Eminent    Domain   §  29    el   scq. 
IS  Am.  Jur.  660,  Eminent  Domain,  §§  30- 
45.  "  -    ••-'-      -  - 

Exercise  of  eminent  domain  for  purpose 
of  library.    60  ADR  1496. 

Exercise  of  eminent  domain  for  purpose 
of  logging  road.    SO  ALU  532. 

Exercise  of  eminent  domain  for  purposes 
of  airport.    133  ALR  755. 

Damage  to  private  property  caused  by 
ncgligenco  of  governmental  agouts  as  "tak- 
ing," "damngo"  or  "use"  for  public  pur- 
poses in  constitutional  sense.  2  ALU  "d 
707. 

OfT-siroel  public  purkiug  facilities.  S 
ALR  2d  391. 

Constitutionality  of  reforestation  or 
forest  conservation  legislation.  13  ALR  2d 
1095. 

Condemnation  of  another  railroad's  prop 
orly  for  purposes  of  spur  track  and  the 
liko.    35  ALR  2d  1340. 

Condemnor's  acquisition  of,  or  right  to, 
minerals  under  land  in  eminent  domain 
for  highway  purposes.   36  ALU  2d  1  125 

Compulsory  polling  or  unitization  stat- 
ute or  ordinance  requiring  owners  or 
lessees  of  oil  and  gas  lands  to  dovelop 
their  holdings  ns  n  single  driliin;'.  unit1 
and  the  Mke,  as  taking  private  property 
for  privato  use.    37  ALR   2d  439. 

Power  to  condemn  abutting  owner's 
right  of  access  to  limited  access  highway 
or  street.    43  ALR  2d   1073. 

Validity,  construction,  and  effect  of  stat- 
utes providing  ior  urban  redevelopment  by 
private  enterprise.    44  ALR  2d  1414. 

Municipal  power  to  condemn  land  lor 
cemetery.    51  ALU  2d   1322. 

Public  school,  amount  of  properly  which 
may   bo  condemned   for.    71  A  Lit  lid   1071. 


Liability  of  public  schools   and   institu- 
tioaj    of    higher    learning    for    taking    or 


damping  property  for  public  use.  86  ALU 


the   S  ^  °5  "  rnmmg  °r  °PCn  pIt  minin*  °f  COal-      ^r 

r  I    ?VnS  -Ca50^  thC  StatCS ,P°Wer  °f  Cminent  domai"  may  not  be 

T<  "rfnc  °  7mC  "^  eXtIaCt  T''  °Tned  hy  the  Phintiff  Seated  beneath 
«««  surface  of  property  where  the  title  to  the  surface  is  vested  in  others: 

(1)  Because  of   the   large   reserves   of   and    the   renewed   interest   in19''3    SU?^' 
coal  ,n  eastern  Montana,  coal  development  is  potentially  more  destructive 

to  land  and  watercourses  and  underground  aquifers  and  potentially  more 
extensive  geographically  than  the  foreseeable  development  of  other  ores 
oTpeo'le-  mmernLs  and  aft'CCtin-  Iar-e  areas  of  land  and  large  number;' 

(2)  That  in  many  areas  of  Montana  set  forth  in  (a)  hereinabove,  the 
title  o  the  surface  ,s  vested  in  an  owner  other  than  the  mineral  owner 
and  that  the  surface  owner  is  putting  that  surface  to  a  productive  use,  and 
it  is  the  public  policy  of  the  state  to  encourage  and  foster  such  productive 
use  by  such  owner,  and  that  to  permit  the  mineral  owner  to  condemn 
the  surface  owner  is  to  deprive  the  surface  owner  of  the  right  to  use 
his  property  in  a  productive  manner  as  he  determines,  and  is  also  con-  - 
trary  to  public  policy  as  set  forth  in  paragraph  four  (4)  herein  below; 

(3)  The    magnitude    of    the    potential    coal    development    in    eastern 
Montana  will  subject  landowners  to  undue  harassment  by  excessive  us- 

of  eminent  domain;  ....  ■■-.■■ 

(4)  That  it  is  the  public  policy  of  the  .state  to  encourage  and  foster 
diversity  of  land  ownership  and  that  the  surface  mining  of  coal  and  con- 

ro    of  large  areas  of  land  by  the  surface  coal  mining  industry  would  not 
foster  public  policy  and  further  the  public  interest 

31?  LHW*"'  93""°2-1  by  SeC-  2-  Ch-      *  C  ,M-  W7>  <°  d"'"<  thai  the  cxtrac- 

tion  of  coal   by  strip  uiininR  or  open  pit 
Title  of  Act  mining   is  not   a   public   use;   and   scttinK 

a„  .  .•  .  forth  the  public  policy  therefor 

An     act     amending     section     93-9902,  y  1973    SUFJPLEMEIJT 
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93-0903.  (9935)  What  estates  in  lands  may  be  acquired  by  condemna- 
tion. The  following  is  a  classification  of  the  estates  and  rights  in  lands 
subject  to  be  taken  for  the  public  use : 

1.  Such  estate  or  rights  as  may  be  necessary  up  to  and  including  a  fee 
simple,  when  taken  for  public  buildings  or  grounds,  or  for  permauent  build- 
ings, for  reservoirs  or  dams  and  permanent  flooding  occasioned  thereby,  or 
for  an  outlet  for  a  flow,  or  a  place  for  the  deposit  of  debris  or  tailings  of  a 
nine,  or  for  the  mining  and  extracting  of  ores,  metals,  or  minerals  when 
the  same  are  owned  by  the  plaintiff  but  located  beneath  or  upon  the  surface 
of  property  where  the  title  to  said  surface  vests  in  others,  or  for  the 
underground  storage  of  natural  gas  by  a  natural  gas  public  utility  as 
defined  in  this  act.  When  the  appropriation  is  for  the  underground  storage 
of  natural  gas,  all  of  the  right,  title,  interest  and  estate  in  the  real  prop- 
erty and  in  the  snbsand  stratum,  formation  or  reservoir  so  appropriated 
shall  be  determinable  and  for  all  purposes  terminate  upon  abandonment 
or  upon  cessation  for  the  period  of  one  year  of  the  use  for  which  the  same 
was  appropriated  and  thereupon,  the  ownership  of  the  residue  of  natural 
gas  therein  remaining  shall  likewise  vest  in  the  then  owners  of  such  reser- 
voir space. 

2.  An  easement,  when  taken  for  any  other  use. 

3.  The  right  of  entry  upon  and  occupation  of  land,  and  the  right  to  take 
nerefrom  such  earth,  gravel,  stones,  trees,  and  timber  as  may  be  necessary 

for  some  public  use. 

History:     En.  Sec.  5S1,  p.  100,  L.  1877;  Collateral  References 

re-«n.  Sec.  581,  1st  Div.  Rev.  Stat.   1379;  Vmin^*  Tin™„-„r-=AA  -o 

re-cn.  Sec.  509,  1st  Div.  Comp.  Stat.  1S87  oJVt  S   £m  ^  fr?            .  m 

te-en.  Sec.  2212.  C.  Civ.  Proc.  1895;  re-er^  f&  Am    Jur    71?    r  ^^l  §n  °  '    SCq„, 

S:c.  7222,   F.ov.  C.  1007;  re-*n.   Sec.  993R,  .*  ...                     l  '  Etmnent  Domain,  §82 

E.  C.  M.'  1021;    ami).  Sec"  1~  Ci.   158,  iL  °"  °°H- 

1513;  ami  Sec.  2,  CD.  2i5,  L.  1053;   ami  Tillo  or  interest  acquired  by  railroad  in 

Sec.  7,  Ch.  259,  E.  10.05;  amcl.  Sec.  2,  Ch.  exercise  of  eminent  domain  as  fee  or  easc- 

216,  L.  1961.    CaL  C.  Civ.  Proc.  Sec.  1239.  ment.   155  ALR  381. 

References 

State  ex  rel.  Galen  v.  District  Court,  42  ".  . 

M  105,  114,  112  P  706.  -  ,  .  '    ' 

93-9903.1.  Appropriation  of  underground  natural  gas  reservoir— effect 
on  landowner's  right  to  drill.  The  appropriation  of  any  sand,  stratum  or 
formation  for  use  as  an  underground  natural  ga3  storage  reservoir  shall  be 
without  prejudice  to  the  rights  of  the  owner  or  owners  of  said  lands,  or  of 
the  oil,  gas  or  other  mineral  rights  therein,  to  drill  or  bore  through  the 
sand,  stratum  or  formation  so  appropriated  for  use  as  an  underground 
natural  gas  storage  reservoir,  in  order  to  explore  for,  produce,  process, 
treat  or  market  any  oil,  gas  or  other  minerals  that  might  be  contained  in 
said  lands  above  or  below  the  sands,  stratum  or  formation  so  appropriated. 
Any  additional  cost  or  expense  required  to  be  incurred  in  order  to  protect 
the  underground  gas  storage  r<  servoir  against  pollution  and  the  escape  of 
the  gas  therefrom,  by  reason  of  *uch  boring  or  drilling  through  of  the  sand, 
stratum  or  formation  used  as  such  underground  gas  storage  "reservoir  shall 

be  paid  by  the  persons,  firm  or  corporation  then  owning  such  underground 
gas  storage  reservoir. 

History:     En.  Sec.  6,  Ch-  246,  E.  1953.  Collateral  References 

«• 

Condemnor's  acquisition  of,  or  ri^hl  to, 
minerals  under  land  taken  in  eminent 
doraaiu.    30  ALE  2d  1124. 


93-9904.  (9936)  Private  property  defined  —  classes  enumerated.  The 
private  property  which  may  be  taken  under  this  chapter  includes: 

1.  All  real  property  belonging  to  any  person; 

2.  Lands  belonging  to  this  state,  or  to  any  county,  city,  or  town,  not 
appropriated  to  some  public  use; 

3.  Property  appropriated  to  public  use;  but  such  property  must  not 
be  taken  unless  for  a  more  necessary  public  use  than  that  to  which  it  has 
already  been  appropriated;  •         ,„"'''- 

4.  Franchises  for  roads,  bridges,  and  ferries,  and  all  other  franchises; 
but  such  franchises  must  not  be  taken  unless  for  free  highways,  free  bridges, 
railroads,  or  other  more  necessary  public  use; 

5.  All  rights  of  way  for  any  and  all  the  purposes  mentioued  in  section 
93-9902,  and°any  and  all  structures  and  improvements  thereon,  and  the 
lands  held  and  used  in  connection  therewith  must  be  subject,  to  be  connected 
with,  crossed,  or  intersected  by  any  other  right  of  way  of  improvements, 
or  structures  thereon.  They  must  also  be  subject  to  a  limited  use,  in 
common  with  the  owner  thereof,  when  necessary ;  but  such  uses,  crossings, 
intersections,  and  connections  must  be  made  in  manner  most  compatible 
with  the  greatest  public  benefit  and  least  private  injury; 

6.  All  classes  of-  private  property  not  enumerated  may  be  taken  for 
public  use,  when  such  taking  is  authorized  by  law. 

More  Necossary  PubUc  Uso 
Under  subdivision  3  it  is  necessary  lo 
"show  that  plaintiff's  use  for  which  it  risks 
that  defendant's  portiou  of  a  tunnel  be 
condemned  is  a  more  necessary  public  uso 
than  that  for  which  it  is  employed  by  the 
defendant.  State  ex  rcl.  Butte-Los  Angeles 
Min.  Co.  v.  District  Court,  103  ?J  30,  39, 
CO  P  2d  3S0. 

Tho  provision  prohibiting  the  taking  of 
property  except  for  a  more  necessary  pub- 
lic use"  does  not  apply  in  an  action  to 
condemn  a  right  of  way  through  an  irri- 
gation dileli  for  the  purpose  of  conveying 
water  to  irrigato  plaintiff's  adjoining  land, 
where  tho  joint  uso  will  not  interfere  with 
use  by  tho  owner  after  enlargement  by 
plaintiff;  the  legislature  in  requiring  "a 
more  necessary  public  use"  evidoutly  meant 
a  uso  that  would  destroy  the  prior  one,  dis- 
possess the  owner  ami  deprive  him  of  its 
uso  altogether.  Mere  inconvenience  or 
compensable  damage  is  not  sufficient  lo 
deny  tho  relief.  Cocanoughcr  v.  Zciglcr, 
1)2  M  76,  79,  112  P  2d  1058. 


History:  En.  Sec.  582,  p.  190,  L.  1877; 
re-en.  Sec.  582,  1st  Div.  Rev.  Stat.  1S79; 
rc-en.  Sec.  GOO,  1st  Div.  Cor^p.  Stat.  1887; 
anid.  Sec.  2213,  C.  Civ.  Proc.  1895;  Te-en. 
Bee.  73X5,  Kev.  C.  1907;  re-en.  Sec.  5036, 
R.  C.  M.  1921.  Cal.  O.  Civ.  Proc  Sec. 
1240. 

Cemetery  Land 

Land  owned  by  a  cemetery  association 
organized  for  profit  is  private  property, 
which  under  this  section,  rmy  be  taken 
by  eminent  domain  for  public  cemetery 
purposes.  Porestvalo  Cemetery  Assn.  v. 
Helena  Cemetery  Assn.,  02  M  52,  57,  203 
P  359. 

Under  the  rule  that  a  public  corporation 
may  by  condemnation  take  property  of  an 
individual  or  a  privato  corporation  used 
for  the  same  public  purpose  as  that  for 
which  it  is  sought  to  bo  condemned,  unsold 
lots  of  a  cemetery  association  whoso  cor- 
porate oxistence  had  expired  and  ninety- 
nine  per  rent  of  whoso  stock  was  fc.ld  by 
ono  individual,  could  proporly  be  acquired 
by  eminent  domain  by  a  corporation  for 
public  cemetery  purposes.  Forestvule  Ccm- 
otcry  Assn..  v.  Helena  Cemetery  Assn.,  C2 
M  52,  57,  203  P  359. 

thonzed  to  condemn  laud  for  relocating 
highways,  and  even  assuming  that  the 
taking  of  au  existing  highway  is  justified 
as  a  inoic  necessary  public  use  where  the 
purpose  is  to  build  a  dam  and  a  reservoir, 
vet  the  public  utility  building  the  dam 
cannot  acquiro  land  for  relocating  the 
highway  since  that  function  is  exclusively 
within  the  power  of  the  highway  commis- 
sion. State  ex  rel.  Bartholomew  v.  District 
Court,  12G  M  183,  248  P  2d  215,  216. 

State  Lands 

Lands  belonging  to  the  state,  except  as 
otherwise  indicated  in  subdivision  2  of  tins 
section,  may  be  taken  by  the  exercise  of 
the  power  of  eminent  domain,  and  the 
state  may  properly  be  made  a  party  to  the 
nctidn;  in  other  words,  the  state  has  cx- 
pres-dy  contented  to  be  sited  under  such 
circumstances.  State  ex  rel.  tlnlen  v.  Dis- 
Irirt  Court,  -12  M   K'.*>,  112,  116.  112  P  706. 

Lands  granted  to  the  slate  for  common 
•  chonl  purposes  Cannot  be  taken  under 
condemnation  proceedings.  Congress  rom- 
nianded  that  sections  16  it  ml  .'Hi  ill  each 
township  should  be  sold  .it  public  vile,  and 
the  framers  of  the  state  constitution  •■v 
pressly  agreed,  for  the  slate,  not  to  !,, 
pose   of   them,   except   in   the   manner   p«e- 


Relocation  of  lUeh.v.'ay 
Under    scctiou    32-1615    tho    slate    high- 
way  commission   is   tho   ouly   tiibunal  au- 

States.     State    ex    rel.    Galen    v.    District 
'  Court,  42  M   105,  112,  116,  112  P  70G. 

Water  Rights 

A  beneficial  use  of  the  w.itcr  flowing  in 
the  streams  of  the  state  is  a  public  use; 
but  it  may  be  appropriated  to  a  more 
necessary  public  use,  and  it  is  not  rtcces- 
sary  that  the  new  public  uso  should,  in  all 
cases,  be  a  different  public  use.  It  do 
not  follow,  however,  that  a  city  can 
quiro  the  exclusive  right  to  the  use  of  th 
water  in  a  particular  stream;  it  must  first 
be  shown  that  the  use  for  which  it  is 
sought  is  a  more  necessary  use,  uud  the 
city  must  then  be  able  financially  to  mako 
compensation  to  the  person  or  persous  en- 
titled to  the  present  use.  Carlson 
of  Helena,  39  M  82,  10 


lOS 

ac- 


1011  P  39. 


City 


References 


Tomten  v.  Thomas,  1  •.:.'>  M  159,  232  P  2<i 
723,  724,  26  AM;  2d  12.S5;  Cove  Irrigation 
Co.  v.   Yellowstone  Ditch  Co.,  139  M  LUl 
302  l»  2d  ol.l,  M-l. 

Co'-Ueral  Rcfercr.ccs 

Uight  lo  condemn  property  previously 
condemnt.:  or  purchased  for  public  use,  but 
not  actiinly  so  used.    12  AM!  i  "••'■' 


93-9905.  (9937)  Fr.ct3  r.ccessary  to  bo  found  before  condemnation.  Be- 
fore property  can  be  taken,  it  must  appear:  # 

1.    That  the  use  to  which  it  is  to  be  applied  is  a  use  authorized  by  law. 

2     That  the  taVinjr  is  necessary  to  such  use. 

3^  If  already  appropriated  to  some  public  use,  that  the  public  use  to 
which  it  is  to  be  applied  is  a  more  necessary  public  use.  The  plaintiff  or 
defendant,  or  any  party  interested  in  the  proceedings,  can  appeal  to  the 
supreme  court  from  any  finding  or  judgment  made  or  rendered  under  this 
chapter,  as  in  other  cases.  Such  appeal  does  not  stay  any  further  proceed- 
ings under  this  chapter,  except  that  the  district  court  on  motion  or  ex 
parte  may  grant  a  stay  for  such  period  of  time  and  under  such  conditions 


as  the  court  deems  proper. 

History:  En.  Sec.  583,  p.  191,  L.  1877; 
re-en.  Sec.  583,  1st  Div.  Rev.  Stat.  1879; 
re-en.  Sec.  001,  1st  Div.  Comp.  S<at. 
1887:  arr.d.  Sec.  2214,  C.  Civ.  proc.  189a; 
re-en.  Sec.  7334,  Rev.  C.  1907;  re-en.  Sec. 
9937,  R.  C.  M.  1921;  ami  Sup.  Ct.  Ord. 
11020,  eft.  January  1,  IS06.  Cal.  C.  Civ. 
proc.  Sec.  1241. 

Advisory  Committee's  Note 

Subdivision  (f)  Rule  41,  M.  R.  App. 
Civ.  P.,  amends  the  provision  of  subdivi- 
sion 3  of  this  section  to  permit  tlie  district 
court  to  stay  proceedings  on  appeals  in 
eminent  domain  cases,  as  is  permitted  by 
Rul-  7(a)  of  these  rules  in  other  cases. 
See  Tables  A,  B,  C,  M.  li.  App.  Civ.  P. 
for  reference  to  other  amendments. 

Amendments 

The  1965  amendment  added  the  excep- 
tion at  the  end  of  the  section. 

Burden  of  Proof 

Where  commission  condemned  defend- 
ant's land  to  build  bypass  through  it 
rather  than  reconstruct  highway  through 
town,  it  became  incumbent  upon  the  <lc-  , 
fcndatit  to  show  fraud,  abuse  of  discretion 
or  arbitrary  action  in  order  to  defeat  the 
commission's  action,  while  the  commis- 
sion had  only  to  establish  that  the  taking 
of  the  property  was  reasonably  necessary 
fur  rebuilding  the  highway  and  that  their 
decision  appeared  to  be  compatible  with 
the  greatest  public  good  and  least  private 
injury  on  the  basis  of  conflicting  evidence. 
State  Highway  Commission  v.  Crossen- 
N'isscn  Co.,  145  M  251.  400  P  2d  283,  dis- 
tinguished in  155  M  39,  47,  466  P  2d  591. 
.History:     En.  Sec.  583,  p.  191,  t.  1S77; 

re-en.  Sec.  583,   1st  DI».  Rev.  Srit.  187^; 

rc-cn.  Sec.  601,  1st  Div.  Comp.  St.-.t.  1S87; 

ami  Sec.  2214,  C.  Civ.  Proc".  1893;  rc-cn. 

Sec.  7334,  Rov.  C.  1007;   re-en.  Sec.  9037, 

R.  C.  M.  1921.  CaL  C.  Civ.  Froc.  Sec.  1241. 

Appeal 

Tlii.i  section  and  sections  93-9918  to 
93-9920,  authorizing  an  appeal  by  plaintiff 
after  payment  of  tho  judgment,  into  court 
for  defendant  and^ar'ter  securing  posses- 
sion of  tho  1  md,  do  not  contravene  section 
14,  article  III,  of  tho  state  constitution 
prohibiting  the  taking  of  private  property 
for  public  use  without  paying  just  com- 
pensation therefor.  State'  v.  Hrndshaw 
Kind  &  J.ivc  Stock  Co.,  9!>  M  93  -13  P  2d 
674. 

Since  this  section  ullowt  appeals  from 
any  finding  or  judgment  made  or  rendered 
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Condemnor's  Discretion  ' 

Highway  commission  did  not  abuse  its 
discretion  i:i  taking  farm  land  by  eminent 
domain  even  though  it  was  shown  that 
town  through  which  old  highway  had 
passed  would  be  financially  harmed  and 
bypass  would  cost  more  to  build,  smce 
the  resulting  savings  in  travel  costs  to 
highway  users,  in  addition  to  the  compen- 
sation paid  the  petitioners,  offset  disad- 
vantages claimed  by  them.  State  Highway 
Commission  v.  Crossen-Nissen  Co.,  145 
M  251,  400  P  2d  283,  distinguished  in 
State  Highway  Commission  v.  Danielsen, 
146  M  539.  409  P  2d  443;  1S5  M  39,  47, 
466  P  2d  594. 

Necessity  of  Use 

The  word  "necessary"  as  used  in  this 
section  does  not  mean  that  the  property 
must  be  indispensable  to  the  proposed 
project,  but  that  it  must  be  reasonably 
requisite  and  proper  for  the  accomplish- 
ment of  the  purpose  for  which  it  is  sought 
under  the  peculiar  circumstances  of  each 
ca=c  State  Highway  Commission  v. 
Crosscn-Nisscn  Co.,  145  M  251,  400  V  2d 
283. 

Before  district  court  may  order  con- 
demnation, this  section  requires  that  it 
must  fmd  that  proposed  taking  is  neces- 
sary to  public  use  under  circumstances  of 
individual  case.  Montana  Power  Co.  v. 
Boknia,  153  M  390,  457  P  2d  769. 

References 

State  Highway  Commission  v.  Daniel- 
sen,  146  M  539,  409  P  2d  443. 

/ 
under  this  chapter,  as  in  other  cases  and 
section  93-8003  nllows  appaals  from  final 
jud,7ruent3  or  orders,  an  appeal  docs  not 
lie  from  tho  court's  finding  of  fact  or 
conclusions  of  law.  Sheridan  County  Flee. 
Co-op.  v.  Anhnlt,  127  M  71,  257  P  2d  889. 

OerUorirt 

The  provision  authorizing  any  party  to 
appeal  to  tho  supremo  court  from  any  find- 
ings or  judgment,  as  in  other  cases,  pre- 
cludes n  resort  to  certiorari.  State  ex  rcl. 
Davis  v.  District  Court,  29  M  3  53,  156, 
74  P  200,  distinguished  in  127  M  71  257 
P  2d  839. 

Perioral  Condemnation 

In  proceeding  hy  federal  government  in 
federal  court  to  condemn  land  lor.iti'il  in 
Montana,  Montana  Ht.ituto  requiring  find- 
iug  Hint  tuking  was  noccssury  did  not  re- 
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CIVIL   PROCEDURE 


late  to  "forms  and  methods  of  procedure" 
required  to  be  followed  by  federal  court, 
but  was  a  rule  of  "substantive  law"  which 
was  not  controlling,  and  federal  statute 
which  made  question  depend  solelv  ou 
opinion  of  federal  officer  was  controlling. 
United  States  v.  State  of  Montana,  134 
F  2d  194,  197. 

More  Necessary  Public  Use 

Where  a  railroad,  which  traverses  the 
side  of  a  mountain  in  a  mining  section, 
has  within  its  right  of  way  tracts  not 
necessary  to  the  operation  of  its  system 
and  which  have  not  been  used  by  it  in 
connection  with  any  such  operations,  and 
in  all  reasonable  probability  arc  not  nec- 
essary for  any  future  use,  and  another  road 
is  obliged  to  take  parts  of  such  unused 
right  of  way  to  avoid  a  considerably  more 
circuitous  route  at  a  different  grade,  at 
very  much  greater  cost  and  of  serious  dam- 
age to  many  mining  properties,  and  would, 
in  any  event,  be  obliged  to  parallel  the 
adversary  road  a  part  of  the  way,  under 
such  conditions  the  taking  of  the  unused 
parts  of  the  one  railroad  by  the  other  is  a 
more  necessary  public  use.  Rulte,  Ana- 
conda &  Pacific  Kv.  Co.  v.  Montana  Union 
Ry.  Co.,  16  M  50  T,  58S,  -11  1'  232. 

Water  appropriated  for  irrigation  pur- 
poses may  be  condemned  to  procure  a 
water  supply,  where  the  use  for  which  it 
is  to  be  taken  is  more  necessary  than  the 
existing  uso,  and  a  complaint  in  proceed- 
ings to  condemn  for  a  city  water  supply 
water  already  appropriated  to  a  pnhlie 
use  must  allege  this  latter  fact,  the  rela- 
tive degrees  of  necessity  being  a  question 
for  judicial  determination.  City  of  Helena 
v.  Rogan,  2G  M  452,  470,  CS  V  798. 

Necessity  of  Uso 

The  necessity  of  the  taking  or  using 
tho  roadbed  or  right  of  way,  built  or  se- 
cured by  another  railroad  company  through 
a  canyon  or  defile,  is  a  question  for  deci- 
sion by  tho  district  court  of  the  county 
in  which  tho  canvon  is  located.  Montana 
Central  Ry.  Co.  v".  Ilelcna  &  11.  M.  li.  Co., 
6  M  416,  413,  12  P  916. 

The  word  "necessary,"  as  used  in  a 
6tatuto  of  this  character,  does  not  mean 
an  absoluto  necessity  for  tho  particular 
location  sought,  but  a  reasonable  necessity 
to  be  determined  from  tho  considerations 
of  practicability,  economy,  and  facilities, 
under  the  particular  circumstances  of  the 
case,  having  regard  to  senior  rights  and 
tho  benefits  to  tho  public,  Puttc,  Ana- 
conda &  Pacific  Kv.  Co.  v.  Montana  Union 
Ry.  Co.,  16   M  .',0),  r.r,S,  41  1>  232. 

The  word  "necessary"  does  not  mean  an 
absolute  or  indisprnsnblo  necessity,  but 
one  reasonable,  requisite,  and  proper  for 
the  accomplishment  of  the  end  in  view, 
ui.Jur    tho    peculiar  circumstances    of    the 


case.  Butte,  Anaconda  &  Pacific  Ry.  Co. 
v.  Montana  Union  Ry.  Co.,  16  M  504,  541, 
41  P  232;  Northern  Pacific  Rv.  Co.  v.  Mc- 
Adow,  44  M  547,  554,  121  P '473. 

The  provisions  of  section*  15-810,  72-201 
and  72-203,  are  exceedingly  liberal  in  be- 
stowing upon  railroad  corporations  the 
power  to  appropriate  the  property  of  the 
citizen  to  carry  forward  the  public  service; 
but  they  must,  nevertheless,  be  interpreted 
in  the  light  of  this  section,  and  tho  rule 
of  necessity  must  be  determinative,  in  each 
instance.  Northern  Pacific  Rv.  Co.  v.  Me- 
Adow,  44  M  547,  555,  121  P  473. 

In  condemnation  proceedings  instituted 
by  a  mutual  irrigation  company,  insolvency 
of  plaintiff,  which  had  acquired  canal  of 
defendant  mutual  irrigation  company  by 
contract  containing  covenants,  as  consid- 
eration for  conveyance,  under  which  it 
obligated  itself  to  furnish  defendant  com- 
pany and  its  users  with  tho  samo  amount 
of  water  they  had  been  receiving,  was 
not  a  "good  cause"  or  "necessity"  for 
condemnation  of  such  covenants  by  plain- 
tiff. Cove  Irrigation  Co.  v.  Yellowstone 
Ditch  Co.,  139  M  2S1,  362  P  2d  543.  515. 

In  an  action  by  the  state  to  condemn 
land  for  interstate  highway  or  controlled 
access  facility  the  trial  .iudge  has  the  power 
to  determine  the  public  necessity  of  the 
proposed  highway  or  facility.  State  v.  Yost 
Farm  Co.,  —  M  — ,  3S4  P  2d  277,  2S1. 

Necessity  was  properly  denied  where 
trial  court  found  that  proposed  highway 
would   not.   benefit   the  people  living  iu  its 

vieimiv  ..nr  tl,n  »iiililS<«  It.  r....,  *,-..  1  ~  ..  I 
- .  >      -       I"*""-      •-*      (,*... v....,      ...... 

that  the  construction  of  tho.  road  was  not 
in  the  public  interest.  Slate  v.  Yost  Farm 
Co.,  —  M  —,  384  P  2d  277,  282. 

Under  this  section  and  section  93-9911 
the  trial  judge  not  only  has  tho  power  to 
determine  the  question  of  necessity,  but 
has  been  directed  to  mako  a  finding  that 
the  public  interest  requires  the  taking  of 
the  lands  before  ho  has  power  to  issue  an 
order  of  condemnation.  Stale  v.  Yost  Panu 
Co.,  —  M — ,  3*4   P  2d  277,  279. 

Trial  judge  had  authority  to  deny  neces- 
sity in  action  by  stale  to  condemn  land 
for  interstate  highway  or  controlled  ac- 
cess facility.  State  v."  Yost  Farm  Co.,  — 
M  — ,  384  P  2d  277,  2S0. 

References 

State  ex  rel.  McLcod  v.  District  Court, 
67  M  164,  166,  168,  215  P  210;  Park  Coun- 
ty v.  Miller,  117  M  107,  15S,  159  P  2d  353; 
Tomten  v.  Thomas,  125  M  159,  232  P  *.'d 
723,  724,  26  ALU  2d  1285. 
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Kminent  DoinainCraM-CR,  196,   198. 

29  C.J.S.  Kminent  Domain  £<j  30,  8S  90. 
92,269.  iS 

18  Am.  Jur.  731,  Kminent  Domain,  §  10.'. 
ct  Beq. 


93-9906.  (993S)  Parties  may  make  location — may  enter  to  make  sur- 
veys. In  all  cases  where  land  is  required  for  public  use,  the  state,  or  its 
ageuts  in  charge  of  such  use,  may  survey  and  locate  the  same ;  but  it  must  be 
located  in  the  mauuer  which  will  be  most  compatible  with  the  greatest 
public  good  and  the  least  private  injury,  and  subject  to  the  provisions  of 
section  93-9911.  The  state,  or  its  agents  iu  charge  of  such  public  use,  m^y 
enter  upon  the  land  and  make  examination,  surveys,  and  maps  thereof,  and 
such  entry  shall  constitute  no  cause  of  action  in  favor  of  the  owners  of 
the  laud,  except  from  injuries  resulting  from  negligence,  wantonness,  or 
malice. 

where  the  taking  is  by  a  naked  trespass, 
the  individual  can  say  to  the  trespasser:' 
"You  have  no  right  whatever  on  mv  prop- 
erty." Postal  Telegraph-Cable  Co.  v.'>Colan, 
53  il  129,  137,  162  P  16a. 


llistory:  En.  Sec.  5SL  p.  191,  L.  1877; 
re-en.  Sec.  5S4.  1st  Div.  Rev.  Stat.  1S79; 
re-en.  Sec.  602,  1st  Div.  Comp.  Stat.  1S37; 
re-en.  Sec.  2215,  C.  Civ.  Proc.  1805;  re-en. 
Sec.  7335,  Eev.  C.  1907;  re-en.  Sec.  9938, 
R.  C.  M.  1921.  CaL  C.  Civ.  Proc.  Sec.  1242. 

Trespass  by  Public  Agency 

In  taking,  by  a  proper  proceeding,  the 
land  of  a  private  individual  for  a  public 
use,  the  greatest  possible  good  to  the  pub- 
lie  and  the  least  possible  harra  to  the  indi- 
vidual   are    alone    to    be    considered;    but 
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State  ex  rel.  Livingston  v.  District  Court 
90  U  191,  195,  300  P  916. 

Collateral  References 

Eminent  DomaiiiC=>186,  187. 

29  C.J.S.  Eminent  Domain  §8  221    226. 


93-9907.  (9939)  Jurisdiction  in  district  court.  All  proceedings  under 
this  chapter  must  be  brought  in  the  district  coiirt  of  the  county  In  which 
the  property,  or  some  part  thereof,  is  situated.  They  must  be  commenced 
by  filing  a  complaint  and  issuing  a  summons  thereon. 

History:  En.  Sec.  5S5,  p.  191,  L.  1877; 
re-en.  Sec.  585,  1st  Div.  Rev.  Stat.  1879; 
rc-cn.  Sec.  C03,  1st  Div.  Comp.  Stat.  1887; 


rc-en.  Sec.  2216,  C.  Civ.  Proc.  1895;  re-en. 
Sec.  7336,  Rev.  C.  1007;  rc-cn.  Sec.  9939, 
R.  C.  M.  1921;  amd.  Sec.  1,  Cn.  22,  l! 
1037.   CaL  C.  Civ.  Prcc.  Sec.  1243. 

Venue  of  Trial 

The  provision  of  this  section,  that  con- 
demnation proceedings  must  be  brought  in 
the  cuunty  where  the  land  is  situated,  im- 
plies that  they  mu3t  p.lso  be  tried  tli^re, 
nnleas  transferred  by  the  court  or  jud^e 
in  some  manner  authorized  by  law.  St.ato 
ex  r.l.  Davis  v.  District  Court,  29  M  153, 
155,  74  P  200. 

Water  Rights 

Proceedings  to  condemn  water  appro- 
priated   for    irrigation    purposes  ■  may    be 


brought  and  tried  in  the  county  in  which 
the  land  is  situated,  though  the  water  is 
to    be   taken    in   auothcr   county.     Citv   of 


Helena  v.  Kogan,  26  it  452,  470,"473,  68  P 

References 

City  of  Helena  v.  Harvey,  6  M  114  n<j 
9  P  903;  Montana  Central  Ry.  Co  v' 
Helena  &  It.  M.  It.  Co..  6  M  416,  418.  12 
P  916;  Yellowstone  Park  R.  Co.  v' Bridger 
Coal  Co.,  34  M  515,  551,  S7  P  963. 

Collateral  References 
Eminent  Dornain<S=>172,  ISO,  191   (1). 
29   C.J.S.   Eminent   Domain   SS  "3°     24*> 
243,  252-254,  SJfil.  SS        '  ' 

Jurisdiction  of  justice  of  tho  peace  of 
condemnation  proceedings  and  actions  re- 
lating thereto.    115  ALU  53S. 


93-9908.  (9940)  The  complaint  and  its  contents.  The  complaint  must 
contain: 

1.  The  name  of  the  corporation,  association,  commission,  or  person  in 
cnarge  of  the  public  use  for  which  the  property  is  sought,  who  must  be 
styled  plaintiff. 

2.  The  names  of  all  owners,  mortgagees  and  lien  holders  of  record 

and  any  other  claimants  of  the  property  of  record,  if  known,  or  a  stale-Toy,    <j 
tnent  that  they  arc  unknown,  who  must  be  styled  defendants.  ;.  »>UPP 

3.  A  statement  of  the  ngnt  or  plaintiff. 

4.  If  a  right  of  way  is  sought,  the  complaint  must  show  the  location  rcn- 
eral  route,  and  termini,  and  must  be  accompanied  with  a  map  thereof  so 
far  as  the  same  is  involved  in  the  action  or  proceeding. 

5.  A  description  of  each  piece  of  land  sought  to  be  taken,  and  whether 
the  same  includes  the  whole  or  only  a  part  of  the  entire  parcel  or  tract 
All  parcels  lying  m  the  county,  and  required  for  the  same  public  use,  may 
be (included  in  the  same  or  separate  proceedings,  at  the  option  of  the  plain- 
tiff  but  the  court  may  consolidate  or  scparnlc  them  to  suit  the  convenience 
ot  the  parties.  When,  application  for  the  condemnation  of  a  right  of  way 
for  the  purposes  or  sewerage  i.x  nuule  ()Il  bphalf  o£  a  settlement,  or  town  or 
a    county,    the    county   commissioners   of    the    county    may    be   named    as 


6.  If  a  sand,  stratum  or  formation  suitable  for  use  as  an  underground 
natural  gas  storage  reservoir  is  sought  to  he  appropriated,  a  description 
thereof  and  of  the  land  in  which  it  is  alleged  to  be  contained,  and  a  de- 
scription of  all  other  property  and  rights  sought  to  be  appropriated  for 
use  in  connection  with  the  appropriation  of  the  right  to  store  natural  gas 
in  and  withdraw  natural  gas  from  such  reservoir.  In  addition,  the  com- 
plaint shall  state  facts  showing  that  the  underground  reservoir  is  one  sub- 
ject to  appropriation  by  plaintiff;  aUo  stating  that  the  underground  stor- 
age of  natural  gas  in  the  land  sought  to  be  appropriated  is  in  the  public 
interest;  that  the  underground  reservoir  is  suitable  and  practicable  for 
natural  gas  storage;  that  the  plaintiff  in  good  faith  has  been  unable  to 
acquire  the  rights  sought  to  be  appropriated  hereunder  and  a  statement 
that  the  rights  and  property  sought  to  be  appropriated  "are  not  prohibited 
by  law;  and  in  addition,  the  complaint  must  be  accompanied  by  a  certificate 
from  the  board  of  oil  and  gas  conservation  as  set  forth  in  section  60-80*. 

History:  Amd.  Sec.  206,  Ch.  253,  L.  1974.  '„      . 

Description  of  Land        .1974    SUPPLEMENT 

Where  the  complaint,  in  a  proceeding  1o 
condemn  land,  sets  forth  definitely  the 
bounds  on  three  sides  of  a  tract  sought  to 
be  taken,  and  designates  a  well-known 
navigable  stream  as  t ho  boundary  on  the 
fourth  side,  this  designation  is  sufficient 
without  express  reference  to  high  or  low 
watermark;  in  any  event,  it  meets  the 
requiiements  of  the  rnlo  that  "that  is  cci- 
tain  which  can  be  made  certain  by  means 
of  the  description  or  references  contained 
in  the  petition."  Interstate  Power  Co.  v. 
Anaconda  Copper  Mia.  Co.,  52  M  609.  613, 
511,  159  P  408. 


xLisUiiyc  £jii.  ScC.  583,  p.  132,  j_i.  137*7; 
re-en.  Sec.  586,  1st  Div.  Eev.  Stat.  1379; 
ro-cn.  Sec.  C04,  1st  Div.  Comp.  Stat.  1S87; 
amd.  Sec.  2217,  C.  Civ.  Proc.  1S95;  re-en. 
Sec.  7337,  T.ev.  C.  1907;  re-en.  Sec.  9940, 
R.  C.  M.  1921;  and.  Sec.  3,  Ch.  245,  L. 
1953;  amd.  Sec.  8,  Ch.  259,  L.  1955.  CaL 
C.  Civ.  Proc.  Sec.  1241. 


Access  to  Property  Condemned 
A  complaint  by  a  city  for  the  condemna- 
tion of  water  rights  in  a  stream  for  a. 
water  supply  is  not  defectivo  for  failing 
to  allcgo  that  it  has  a  ri^bt  of  way  to  the 
stream,  or  will  lo  ablo  to  acquiro  such 
right.  Citv  of  Helena  v.  Kogan,  2G  JI  452, 
470,  473,  CS  P  798. 

Default  by  Defendant 

Where  plaintiff  railroad  company  failed 
to  take  default  against  defendants,  who 
hnd  not  answered  or  demurred,  but  per- 
mitted tho  case  to  proceed  as  if  pleadings 
had  been  filed  and  issues  properly  made, 
and  found  no  fault  with  any  of  tho  pro- 
ceedings until  hearing  in  the  district  court, 
it  will  bo  presumed  that  issues  were  mado 
nnd  properly  determined.  Yellowstone  Park 
E.  Co.  v.  Pridger  Coal  Co.,  34  M  515,  555, 
87  P  963. 


The  area  of  the  land  sought  to  bo  ac- 
quired by  condemnation  proceedings  is  not 
required  to  bo  stated  in  tho  petition.  Tho 
requirement  of  the  st.-.tuto  is  met  when 
tho  description  is  definite  enough  to  iden- 
tify the  land  sought  to  be  taken,  even 
though  it  bu  conceded  that  the  statement 
of  the  area  wotdd  materially  aid  in  its 
identification.  Inleratato  Power  Co.  v. 
Anaconda  Copper  Min.  Co.,  52  M  509,  513, 
514,  159  P  403. 

Description  of  lands  sought  to  be  con- 
demned for  a  private  road  is  sufficient  if 
it  is  definite  enough  to  identify  the  lands. 
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Knmposli  v.  Towers,  75  M  493,  500,  244  P 

Complaint  describing  three  parcels  of 
land  by  metes  ami  bounds  and  alleging 
that  oiilv  a  portion  thereof  was  desired, 
«ru  sit"icient,  as  against  the  contention 
that  it  did  not  appear  that  plaintiff  com- 
mU.«i»n  intended  to  u^e  a  considerable 
portion  ot*  a  given,  piece  of  land.  Slate  v. 
Whitcomb,  P4  M  415,  425,  22  P  2d  S23. 

Necessity  of  TJse 

To  condemn  private  land  for  an  nlley- 
wav,  the  complainant  must  allege  the  ne- 
cessity of  the  use  for  which  the  condemna- 
tion is  sought;  otherwise,  evidence  of  such 
necessity  is  inadmissible.  City  of  Helena 
r.  Harvey,   6  M   114,    118,   9   P   903.    See 


also  City  of  Helena  v.  Rogan,  26  M  452, 
470,  CS  P  798. 

References 

Housing  Authority  v.  Bjork,  109  M  552, 
555,  93  P  2d  324. 

Collateral  References 
Eminent  DomainC^lDl. 
29  C.J.S.  Eminent  Domain  §  250  ct  seq. 
18     Am.     Jur.     968,    Eminent     Domain, 
§§324,  325. 

Propriety  of  pleading  of  promissory 
statements  of  condemner  as  to  character 
and  use  or  undertakings  to  be  performed 
by  it.   7  ALR  2d  381. 


93-9909.  (9941)  Summons,  what  to  contain — how  issued  and  served. 
The  clerk  must  issue  a  summons,  which  must  contain  the  names  of  the 
parties,  a  description  of  the  lands  aud  other  property  proposed  to  be  taken, 
a  statement  of  the  public  use  for  which  it  is  sought,  and  a  notice  to  the. 
defendants  to  file  and  serve  upon  the  plaintiff  an  answer  within  fifteen 
(15)  clays  from  date  of  service  of  summons  and  to  appear  before  the 
court  or  judge,  at  a  time  aud  place  therein  specified,  and  show  cause  why 
the  property  described  should  not  be  condemned  as  prayed  for  in  the 
complaint.  Such  summons  must,  in  other  particulars,  be  in  form  of  a  sum- 
mons in  a  civil  action,  and  must  be  served  in  like  manner  upon  each  de- 
fendant named  therein,  at  least  twenty  (20)  days  previous  to  the  time 
designated  in  such  notice  for  the  hearing.  A  copy  of  the  complaint  must 
be  served,  with  the  summons,  upon  ench  defendant  named.  But  the  failure 
to  make  such  service  upon  a  defendant  docs  not  affect  the  right  to  proceed 
against  any  or  all  other  of  the  defendants,  upon  whom  service  of  summons 
had  been  made. 

nistory:  En.  Sec.  537,  p.  192,  L.  1877; 
re-en.  Sec.  687,  1st  Div.  Rev.  Stat.  1879; 
amd.  Sec.  COS,  1st  Div.  Comp.  Stat.  1887; 
atnd.  Sec.  2218,  C.  Civ.  Proc.  1895;  rc-en. 
Sec.  7338,  Rev.  C.  1907;  re-en.  Sec.  9941, 
R.  C.  M.  1021;  amd.  Sec.  9,  Ch.  259,  X.. 
1955;  amd.  Sec.  1,  Ch.  234,  L.  1901.  Cal. 
C.  Civ.  Proc.  Sec.  1245. 

References 

Yellowstone  Park  R.  Co.  v.  Bridger  Coal 


Co.,  34  M  545,  553,  87  P  963;  Housing  Au- 
thority v.  Djork,  109  M  552,  555,  98  P  2d 
324. 

Collateral  References 

Eminent  DomainO>l  79-18!. 

29  C.J.S.  Eminent  Domain  §§  242-246, 
248.    " 

18  Am.  Jur.  965,  Eminent  Domain, 
§§  322,  323. 


T1 


93-9910.  (9942)  Who  may  defend— answer  of  defendant.  All  persons 
named  in  the  complaint,  in  occupation  of,  or  claiming  an  interest  in,  any 
of  the  property  described  in  the  complaint,  or  in  the  amount  to  bo  awarded 
for  the  taking  thereof,  though  not  named,  may  appear.  The  answer  of 
each  appearing  defendant  must  be  filed  and  served  upon  the  plaintiff,  or 
upou  any  attorney  for  plaintiff,  within  a  period  of  fifteen  (15)  days  after 
the  service  of  summons  and  complaint  The  answer  of  each  appearing 
defendant  must  contain  a  specific  allegation  as  to  the  total  amount  which 
such  defendant  claims  is  reasonable  and  just  for  the  taking  of  such  defend- 
ant's lands  or  other  real  property  or  interest  therein. 


History:     En.  Sec.  r>38,  p.  192,  E.  1677;  Collateral  References 

re-en.  Sec.  55S.  1st  Dlv.  r.cv.  Stat.  1S79;  Eminent  DomainC=»177,  17S. 

rc-en.  Sec.  o06,  1st  }>iv.  Comp.  Stat.  1837;  <>9    C.J.S.   Eminent   Domain   §§234,   236 

amd.  Sec.  2210.  C.  Cir.  P:oc.   1S95;  rc-en.  n37    033 

Sec.  7339,  IU7.  C.  1907;   re-en.  Sec.  9942,  "   js  Am.  Jur.  964,  Eminent  Domain,  8  321. 

R.  C.  M.  1021;   and.  Sec.   2,  Ch.  234,  L.  s 

1961.   Cal.  C.  Civ.  Proc.  Sec.  1246.  Right  of  adjoining  landowners  to  inter- 

vene     in     condemnation     proceedings     on 

References  ground   that  they   mi^ht  suffer  conbequcn- 

Yellowstone  Park  P..  Co.  v.  Bridgcr  Coal  tial  damages.   CI  ALU  2d  1292. 
Co.,  31  M  545,  554,  S7  P  963;  llousing  Au- 
thority v.  Hjork,  109  M  552,  555,  98  P  2d 
324. 

93-9911.  (9943)  Power  of  court — preliminary  condemnation  order.  The 
court  or  judge  has  power: 

1.  To  regulate  and  determine  the  place  and  manner  of  making  the  con- 
nections and  crossings,  and  enjoying  the  common  uses  mentioned  in  sub- 
division 5,  section  93-990-1,  and  of  the  occupying  of  canyons,  passes,  and 
defiles  for  railroad  purposes,  as  permitted  and  regulated  by  the  laws  of  this 
state  or  of  the  United  States; 

2.  To  determine  whether  or  not  the  use  for  which  the  property  is  sought 
to  be  appropriated  is  a  public  use,  within  the  meaning  of  the  laws  of  this 
state; 

3.  To  limit  the  amount  of  property  sought  to  be  appropriated,  if  in  the 
opinion  of  the  court  or  judge  the  quantity  sought  to  be  appropriated  is  not 
necessary; 

4.  If  the  court  or  judge  is  satisfied,  from  the  evidence  presented  at 
the  hearing  provided  for  in  section  93-9909,  that  the  public  interests  require 
the  taking  of  such  lands,  and  that  the  facts  necessary  to  be  found  before 
condemnation  appear,  it  or  he  must  forthwith  make  and  enter  a  pre- 
liminary condemnation  order  that  the  condemnation  of  the  laud  or  other 
real  property  may  proceed  in  accordance  with  the  provisions  of  this 
chapter. 

5;  If  the  property  sought  to  be  appropriated  is  a  sand,  stratum  or 
formation  suitable  for  use  as  an  underground  natural  gas  storage  rcser-  ! 
voir  and  the  existence  and  suitability  of  it  for  such  use  has  been  proved 
by  plaintiff  upon  substantial  evidence,  the  order  of  the.  court  or  judge  shall 
direct  the  commissioners  to  ascertain  and  determine  the  amount  to  be  paid 
by  the  plaintiff  to  each  person  for  his  interest  in  the  property  sought  to  be 
appropriated  for  use  as  such  underground  natural  gas  storage  reservoir, 
and/or  as  the  annual  rental  for  the  use  of  such  underground  gas  storage 
reservoir  and  for  the  use  of  so  much  of  the  surface  as  is.  required  in  the 
operation  of  the  said  underground  gas  storage  reservoir,  and  for  the  use 
in  connection  with  the  creation,  operation  and  maintenance  thereof,  and 
for  all  the  native  gas  contained  in  said  reservoir  as  compensation  and 
damages  by  reason  of  the  appropriation  of  such  property;  provided,  how- 
ever, the  amount  to  be  paid  for  such  native  gas  and  all  thereof  shall  be  no 
less  than  the  market  value  of  such  gas.  1  1974    SUPPLSY.LW 

The  court  shall  appoint  three  (3)  persons,  qualified  as  experts  and 
recommended  as  such  by  the  board  of  oil  and  gas  conservation,  to  assist 
and  advise  the  commissioners  in  determining  the  compensation  and' dam- 
ages to  be  paid  by  plaintiff  to  each  person  for  hi;»  interest  in  the  property 
bought  to  be  appropriated  and  the  fees  and  expenses  of  such  persons  shall 
be  chargeable  as  costs  of  the  proceedings  to  be  paid  by  the  plaintiff. 
History:  Amd.  Sec.  207,  Ch.  253,  L.  1974.  ■     . 


""wirtorv-  Ap.  P.  Sec.  589,  p.  193,  L. 
lS£  ?e  en.  Sec.  589,  1st  Dlv.  Key.  Stat. 
1579:  rcen.  Sec.  C07,  1st  Div.  Com?.  Stat. 
1SS7:  smd.  Sec.  2220,  C.  Civ.  Proc.  lido; 
„.CP"  Sec.  7310,  r.ev.  C.  1907;  ic-en.  Sec. 
O043  K  C.  SI.  1921;  and.  Sec.  4,  Ch.  2_4o, 
L  1033;  and.  Sec.  10,  CH.  259,  L.  1E55; 
aid.  Sec.  3,  Ch.  234,  L.  1961.  Cal.  C.  Civ. 
p7cc.  Sec.  1217. 

Default  by  Defendant 

Failure  of  defendant  in  condemnation 
proceedings  to  appear,  either  by  demurrer 
or  answer,  docs  not  relieve  the  court  of 
the  dutv  of  determining  whether  the  use 
for  which  the  property  sought  to  be  con- 
■Vui.ed  is  a  public  use,  limiting  the 
amount  taken  to  the  necessities  of  the 
ras",  and  ascertaining  the  damages  as 
provided  in  this  section  and  sections  93- 
•*t\»  and  93-9915.  Yellowstone  Tark  E.  Co. 
v.  Bridget  Coal  Co.,  31  M  515,  555,  87  P 
i'03. 

Determination  of  Necessity 

In  an  action  by  the  state  to  condemn 
l-nd  for  interstate  highway  or  controlled 
:,rees3  facility  the  trial  judge  has  the 
j...wcr  to  determine  the  public  necessity  of 
ihc  ;>:or>osed  highway  or  facility.  State  v. 
Vest  Farm  Co.,  —  M  —  381  P  2d  277,  231. 

I'nder  this  section  ar.d  section  93-990.) 
the  trial  judge  not  only  has  the  power  to 
•leterminn    th«    question    of    necessity,   but 


has  been  directed  to  make  a  finding  that 
the  public  interest  requires  the  taking  of 
the  lands  before  he  has  power  to  issue  aa 
order  of  condemnation.  State  v.  Yost  Farm 
Co.,  —  M  — ,  3S4  P  2d  277,  279. 

Trial  judge  had  authority  to  deny  neces- 
sity in  action  by  state  to  condemn  land 
for  interstate  highway  or  controlled  acces3 
facility.  State  v.  Yost  Farm  Co.,  —  W  — , 
384  P'2d  277,  2S0. 

Necessity  of  Use 

The  taking  of  private  property  for  the 
private  use  of  another  violates  the  four- 
teenth amendment  to  the  federal  consti- 
tution, and  the  legislature  has  not  the 
power  to  declare  that  that  which  is  in  truth 
a  private  use  shall  be  a  public  one,  the 
question  whether  a  particular  use  is  a 
private  or  public  one  beiug  determinable 
by  the  courts.  Komposh  v.  Powers,  75  J[ 
493„  501,  244  P  293. 

Necessity  was  properly  denied  where 
trial  court  found  that  proposed  highway 
would  not  benefit  the  people  living  in  its 
vicinity,  nor  the  public  in  general,  and 
that  the  construction  of  the  road  was  not 
in  the  public  interest.  State  v.  Yost  Farm 
Co.,  —  M  — ,  3S4  P  2d  277,  282. 

Collateral  References 
Eminent  DomainC=>193  et  scq.,  210. 
29  C.J.S.  Eminent  Domain  §§  2u7  ct  acq., 
292  et  sen. 


93-9912.     (9944)    Appointment   and    meeting   of   commissioners.  '  Im- 
mediately upon  making  and  entering  the  preliminary  condemnation  older 
the  judge  must  meet  with  the  respective  parlies,  or  their  attorneys  of 
record,   for   the   purpose   of   appointing   condemnation    commissioners   to 
ascertain  and  determine  the  amount  to  be  paid  by  the  plaintiff  to  each 
owner  or  other  persons   interested   in   such    property   by   reason   of   the 
appropriation  of  such  property.  The  court  must  thereupon  appoint  three 
(3)    qualified,   disinterested   condemnation    commissioners.   One   of    such 
commissioners  snail  De  nominated  by  the  party  or  parties  plaintiff;  one  of 
such  commissioners  shall  be  nominated  by  the  party  or  parties  defendant. 
The  third  commissioner  shall  be  the  chairman  and  shall  be  nominated 
by  the  two  (2)   commissioners  previously  nominated,  provided,  however, 
that  if  said  two  (2)  commissioners  fail  to  make  such  choice  at  the  time 
of  their  appointment,  then  such  nomination  shall  be.  made  by   the  pre- 
siding judge.   Each   commissioner   shall   possess   the   following   qualifica- 
tions: a  citizen  of  the  United  States  and  over  eighteen  (IS)  years  of  age; 
that  he  is  not  more  than  seventy   (70)   years  of  age;  that  he  is  in  pos- 
session  of   natural    faculties,   of   ordinary    intelligence   and   not   decrepit; 
that  he   is  possessed   of   sufficient   knowledge   of  the    English    language; 
that  he  was  assessed  on  the  last  assessment  roll  of  a  county  within  the 
judicial   district   in   which  the  action  is   pending;  that   he  has   not  been 
convicted  of  malfeasance  in   office,  or  any  felony  or   other  high   crime; 
that  he  is  not  related  within  the  sixth  degree  to  any  party;  that  he  does 
not   stand   in   the    relation   of   guardian    and    ward,    master   and    servant, 
debtor  and  creditor,  or  principal  and  agent,  or  partner  or  surety  as  to 
any  party.  At  the  time  of  such  meeting  and  nominations  there  shall  be 
filed  with   the  court  by  each  nominating  party  or  judge  an   affidavit  of 
the  person   so   nominated  stating  substantially  as   follows:   that   he   has 
formed   no   unqualified   opinion   or   belief   as   to   the   compensation    to   be 
awarded    in   the   proceeding  or   as   to   the   fairness   or  unfairness   of   the 
plaintiff's  offer  for  the  lands  and  improvements  of  the  defendants;  and 
that  he  has  no  enmity  against  or  bias   in   favor  of  any  party   and   has 
not   discussed,    communicated    or   overheard    or   read    any   discussion    or 
coinmuiiicui.ion  from  any  party  relating  to  values  of  the  lands  in  ques- 
tion or  the  compensation  offered,   demanded   or  to  be  awarded;  that   if 
selected  as  a  condemnation  commissioner  he  is  willing  to  serve  and  will 
well  and  truly  try  the  issues  of  compensation  and  a  true  decision  render 
according  to  the  evidence  and  in  compliance  with  the  instructions  of  the 
court;  that  he  will   not  discuss  the  case  with   anyone  except   the   other 
commissioners  until  a  decision   has  been  filed   with   the  court.  2073    SUPl1^"1^**  ? 

Immediately  upon  such  nomination  and  appointment  of  commissioners 
the  same  shall  proceed  to  meet  at  the  time  and  place  stated  in  the 
order  appointing  them,  which  time  shall  be  not  more  than  ten  (10)  days 
after  the  order  of  appointing,  and  proceed  to  examine  the  lands  sought 
to  be  appropriated.  At  a  time  appointed  by  the  judge  and  within  said 
ten  (10)  day  period  they  shall  hear  the  allegations  and  evidence  of  all 
persons  interested  in  each  of  the  several  parcels  of  land.  Such  hearing  shall 
be  attended  by,  and  presided  over  by,  the  presiding  judge  who  shall  make 
all  necessary  rulings  upon  procedure  and  the  admissibility  of  evidence.  At 
the  conclusion  of  the  aforesaid  hearing,  the  court  or  judge  shall  instruct 
the  commissioners  as  to  the  law  applicable  to  their  deliberations  and 
shall  instruct  them  that  their  duty  is  to  determine,  solely  upon  the  basis 
of  said  examination  of  lands,  the  evidence  produced  at  the  hearing  or 
hearings  and  the  instructions  of  the  court,  the  following: 


1  The  valuo  of  the  property  sou-lit  to  be  appropriated  and  all  im- 
provements thereon  pertaining  to  the  realty,  and  of  each  and  every  sep- 
arate estate  and  interest  therein;  if  it  consist  of  different  parcels,  the  wlue 
of  each  parcel  and   each  estate   or  interest  therein  must  be   separately 

assessed.  r 

2  If  the  propertv  sought  to  be  appropriated  constitutes  only  a  part  oi 
a  lar-cr  parcel  the  depreciation  in  value  which  will  accrue  to  the  portion 
not  sought  to  be  condemned,  by  reason  of  its  severance  from  the  portion 
sought  to  be  condemned,  and  the  construction  of  the  improvements  in  the 
manner  proposed  by  the  plaintiff. 

3  Separately,  how  much  the  portion  not  sought  to  be  condemned,  aud 
each"  estate  or  interest  therein,  will  be  benefited,  if  at  all,  by  the  construc- 
tion of  the  improvements  proposed  by  the  plaintiff,  and  if  the  benefit  shall 
be  equal  to  the  amount  i>;>fvv.td  under  subdivision  2,  the  owner  of  the 
parcel  shall  he  allowed  n«.,  cor . petition  except  the  value  of  the  portion 

taken  •  but  if  the  benefits  shall  be  less  than  the  amount  assessed  under 
subdivision  2,  the  former  shall  be  deducted  from  the  latter,  and  the  re- 
mainder shall  be  the  only  amount  allowed  in  addition  to  the  value. 

■J.  If  the  property  sought  to  be  condemned  be  for  a  railroad,  the  cost 
of  "nod  aud  sufficient  fences  along  the  line  of  such  railroad,  and  the  cost  of 
cattle  guards  where  fences  may  cross  the  line  of  such  railroad. 

5.  '"\Vhere  there  are  two  (2)  or  more  estates  or  divided  interests 
in  property  sought  to  be  condemned,  the  plaintiff  is  entitled  to  have  the 


History:  En.  Sec.  608,  1st  Div.  Comp. 
Suit.  1SS7;  arad.  Sec.  1,  p.  2G9,  L.  18DI; 
am  J.  Sec.  2221,  C.  Civ.  Proc.  1805;  rc-en. 
S#c.  7311,  Rev.  C.  1907;  re-en.  Sec.  9944, 
E.  C.  M.  1921;  ami  Sec.  4,  Cb.  234,  L. 
1061.   C.il.  C.  Civ.  I*roc.  Sec.  1241'.. 

Adjacent  Property  Damaged 

Damages  accruing  to  adjacent  property 
from  improper  construction  of  a  railroad 
an;  not  allowable  in  condemnation  proceed- 
ings for  a  railroad  right  of  way.  Montana 
K.  Co.  v.  Freeser,  29  M  210,  213,  74.  P  407. 

Alteration  of  Commissioners'  Award 

Although  this  section  as  amended  iu 
1501  gives  the  presiding  judge  supervision 
nvcr  the  commissioners,  it  does  not  grant 
to  l!ic  court  the  right  to  amend  or  alter 
their  award.  Slate  ex  rel.  Frclich  v.  Dis- 
trict Court,  —  iu  — ,  37o  P  2d  lOio,  1012. 

Ascertainable  Damages 

It  is  not  every  possible  element  of  de- 
preciation iu  value  of  land  a  portion  of 
which  is  taken  for  highway  purposes  for 
which  compensation  may  be  awarded;  re- 
coverable damages  must  be  the  natural 
and  proximate  consequence  of  the  taking; 
lliey  must  be  direct  and  certain,  actual, 
reasonable  and  readily  ascertainable,  not 
remote,  speculative  or  contingent.  Lewis 
and  Clark  County  v.  Nett,  81  M  2G1,  2G5, 
203  P  41S. 

Hccoverable  damages  in  eminent  domain 
proceedings  must  be  the  natural  and  prox- 
imate consequence  of  the  taking  of  tho 
lands;  they  must  be  readily  ascertainable 
and  not  remote,  speculative  or  contingent. 
s' ate  v.  l'.radsbaw  J, and  &  Live  Stock  Co., 
'■'"■•  M   9;.,  43  P  2d  G74. 

ff.'vidrnco  that  tho  taking  of  laud  for 
highway  purposes  through  a  cattle  country 
would,  after  constructing  fences,  result  in 
cattle  breaking  through  tho  fene<  *  in 
MMtch  of  water  or  when  alarmed  by  auto- 
mobiles, necessitating  employment  of  addi- 
tional help  t0   make   repairs,  etc.,  wns  in- 


admissible as  referring  to  an  element  of 
damage  too  remote,  speculative  aud  con- 
jectural. State  v.  Bradshaw  Land  &  Live 
Stock  Co.,  99  M  95,  43  P  2d  674. 

Benefits  Oitsct 

Where  land  is  taken  by  a  railroad  com- 
pany for  right  of  way  purposes,  general 
neighborhood  benefits  resulting  to  the 
owner  in  common  with  others  from  the 
construction  of  the  road,  the  building  of 
a  depot,  elevator,  etc.,  but  not  peculiar  or 
special  to  himself,  may  not  be  set  off 
against  tho  damages  resulting  to  him  from 
the  taking  of  tho  land;  hence  evidence  of 
such  general  benefits  was  properly  ex- 
cluded. Gallatin  Vnllev  Klcctric  Ly.  v. 
Ncil.le,  57  At  27,  1S6  P  "CS9. 

Default  by  Defendant 

The  defendant  in  condemnation  proceed- 
ings is  required  to  appear,  cither  by  de- 
murrer or  answer;  ami  if  ho  fail3  so  to 
do,  he  has  no  standing  in  court  for  any 
purpose,  -and  may  not  bo  heard  in  tho 
subsequent  proceedings,  notwithstanding 
the  provisions  of  this  section  that  tho 
commissioners  shall  hear  the  allegations 
and  evidence  of  all  persons  interested,  said 
sectiou  having  reference  to  cases  where 
the  parties  defendant  are  not  in  default. 
Yellowstone  Park  K.  Co.  v.  Bridger  Coal 
Co.,  3-1  M  545,  554,  S7  P  903;  State  ex  rel. 
Culbcrtson  Ferry  Co.  v.  District  Court,  49 
M  595,  COO,  14  4  P  159. 

Discontinuance  of  Tlighway 

The  owner  of  land  abutting  on  a  country 
highway,  as  distinguished  from  a  city 
street,  has  no  property  or  other  vested 
right  in  tho  continuance  of  it  as  a  high- 
way, and  may  not  claim  damages  for  its 
discontinuance,  caused  by  tho  laying  out 
of  a  new  road  by  tho  highway  commission, 
for  inconvenience  caused  to  the  owner  iu 
marketing  lis  farm  products,  or  for  divert- 
ing trallie  from  his  door,  diminishing  his 
trade   and   thus   depreciating   tho   value  of 


2-973    SUPF 


93-9912 


CIVIL   PROCEDURE 


his  land.    State  v.  Iloblitt,  87  M  403,  40* 
et  siq.,  283  P  1S1. 

Examination  of  Premises 

Where  land,  sought  to  be  condemned  by 
a  corporation  for  the  construction  of  a 
dam  to  be  used  in  the  generation  of  elec- 
tric power,  had  been  flooded  prior  to  the 
appointment  of  commissioners  to  deter- 
mine the  damages,  an  objection  to  their 
appointment  was  properly  overruled,  in  the 
absence  of  any  evidence  that  the  water 
could  or  would  not  he  withdrawn  to  enable 
an  examination  of  the  premises.  Spratt  v. 
Helena  Power  Transmission  Co.,  37  M  60, 
90,  94  P  631. 

Fencing  Costa 

In  tho  absence  of  statutory  provision 
therefor,  in  determining  the  damages  inci- 
dent to  the  taking  of  ranch  land  lor  high- 
way purposes,  allowance  may  not  be  made 
for  a  fence  as  such,  and  proof  of  the 
necessity  of  fencing  and  its  cost  is  proper 
only  as  a  means  of  showing  the  deprecia- 
tion in  market  value  of  the  remaining  land 
by  reason  of  the  taking  of  the  highway 
strip.  Lewis  and  Clark  County  v.  Nett, 
81  M  £61,  265,  263  P  41S. 

Measure  of  Damages 

The  measure  of  damages  in  a  proceeding 
for  the  condemnation  of  land  for  a  public 
highway  is  the  fair  cash  market  value  of 
the  land  sought  to  be  condemned  with 
the  depreciation  of  Mich  value  of  the  land 
from  which  the  strip  is  to  be  taken,  less 
allowable  deductions  for  benefits  proven, 
the  values  to  be  determined  as  of  the  date 
of  the  commencement  of  the,  proceeding. 
Lowis  and  Clark  County  v.  Nelt,  81  M  261, 
265,  263  P  418. 

Railroad  Crossings 

In  condemnation  proceedings  by  a  rail- 
road company  to  obtain  parts  of  the  right 
of  way  of  another  road,  tho  question  of 
damages  for  crossings  may  bo  propcily 
referred  to  commissioners.  Butte,  Ana- 
conda &  Pacific  Hv.  Co.  v.  Montana  Union 
Ry.  Co.,  16  It  504,"  5-19,  41  P  232. 

Severance  Damages 

While  ordinarily  damages  for  the  taking 
of  laud  for  highway  purposes  may  be 
awarded  for  injury  done  to  the  particular 
lot  or  tract  of  land  from  which  the  light 
of  way  strip  is  taken  regardless  of  what 
other  lands  tho  owner  may  possess,  where 
a  small  tract  from  which  the  strip  is  sought 
to  be  taken  is  isolated  from  a  ranch  proper 
by  a  railroad  but  used  for  the  pasturing  of 
dairy  cows  milked  upon  the  ranch,  the 
additional  inconvenience  and  danger  in 
the  use  of  the  pasture  by  tho  const  ruction 
•  of   a    highway    on    which    automobiles   are 


constantly  passing  may  be  considered  as  an 
item  of  damages,  as  may  also  the  construc- 
tion of  a  fence  along  the  highway  to 
maintain  the  inclosure.  State  v.  lloblitt, 
87  M  403,  403  ct  seq.,  2SS  P  1S1. 

Within  the  meaning  of  subdivision  2, 
parts  of  the  whole  tract  separated  by  in- 
tervening private  lands  are  generally  con- 
sidered as  independent  parcels.  State  v. 
P.radshaw  Land  &  Live  Stock  Co.,  93  M  95, 
43  P  2d  074. 

By  eminent  domain  proceedings  the  state 
sought  to  acquire  a  strip  of  land  contain- 
ing 83  acres  for  highway  purposes  from  a 
body  of  land  comprising  more  than  21.000 
acres  used  for  livestock  purposes.  While 
the  major  body  of  the  land  was  inclosed 
by.  a  common  fence,  a  number  of  lr:  els 
therein  were  owned  by  others,  and  the 
common  fence  was  maintained  by  mere 
license,  acquiescence  or  failure  to  protest. 
A  number  of  tracts  controlled  by  defend- 
ant were  noncontiguous  and  some  were 
more  than  nine  miles  from  the  desired 
right  of  way.  Error  was  committed  iu 
admitting  evidence  showing  damage  to  all 
the  lands,  whether  contiguous  or  not,  on 
the  theory  that  they  were  used  as  a  unit 
as  grazing  lands  in  defendant's  livestock 
operations.  State  v.  Bradshaw  Land  & 
Live  Stock  Co.,  99  XI  95,  43  P  2d  674. 

To  fully  determine  damages  caused  by 
severance  of  condemned  land,  subdivision 
2  of  this  section  is  not  read  alone;  rather 
it.  must  be  read  iu  connection  with  section 
93  9913,  as  amended.  State  v.  Milnnovirh, 
—  M  — -,  384  P  2d  752,  757. 

Where  defendants  owned  seven  contigu- 
ous lot:;  noon  which  they  had  constructed 
their  homo  and  an  income  producing  resi- 
dence, planning  to  build  a  multiple  family 
dwelling  on  three  of  the  vacant  lots,  the 
seven  lots  constituted  a  singlo  unit  and  in 
action  by  slate  to  condemn  part  of  the 
three  vacant  lots  for  highway  purposes, 
the  unity  of  use  doctrine  allowing  depreci- 
ation of  value  of  remaining  land  was  ap- 
plicable in  assessing  damages.  State  v. 
Milanovich,  —  M  — ,  384  P  2d  752,  75(3. 

Waiver  of  Objections  to  Commissioners' 
Report 

Where  commissioners,  appointed  to  ,vs- 
sess  damages  occasioned  by  the  taking  of 
land  through  eminent  domain  proceedings, 
do  not  perform  their  whole  duty  in  the 
premises,  either  by  reason  of  their  non- 
feasance or  malfeasance,  tho  injured  parly 
may  appeal  or  move  to  set  aside  Iheii 
report.  Upon  failure  to  invoke  cilher  of 
these  remedies,  such  party  may  not  there- 
after be  heard  to  say  that  his  properly 
was  taken  without  duo  process  of  law. 
Spratt  v.  Helena  Power  Transmission  Co., 
37  H  60,  94,  94  P  631. 
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O-cat  Vorthern  Ry.  Co.  v.  Piske,  54  M 
Ml  '-33  103  P  H;  state  v-  Anderson,  92 
it  313.  3 IS,  13  P  2d  223. 

CoUV.cral  Beferences 

Ktsiaeat  DomainC=225-239. 

~j"cJ.S.  Eminent  Domain  §  292  et  seq. 

f=.itT  or  contiguity  or  properties  essen- 
tial "i.>"  allowance  of  damages  in  eminent 
•o-  m  proceedings  on  account  of  remain- 
','.'.",':.„„..-( v.    6  ALB  2d  1193. 

J>Vw  or  additional  compensation  for  use 
fcr  municipality  or  public  of  subsurface  of 


.  .t  or  highway  for  purposes  other  than 
„»,.r<  pipes,  conduits  for  wires,  and  the 
Utr.   11  ALB  2d  ISO. 

Conditions  imposed  to  approval  of  pro- 
f.>«.-.l  subdivision  map  or  plat  as  constitut- 
■  zj  Inking  of  property  for  public  use 
v;:h.>nt  compensation.    11  ALB  2d  532. 

Admissibility  in  condemnation  proceed- 
ia.'t  of  opinion  evidence  as  to  probable 
j.-v>v.h  derivable  from  land  condemned  if 
■••■vuti'd  to  particular  agricultural  pur- 
t„v4.   16  ALB  2d  1113. 

DECISIONS   TJNDEB  FOBMEB  LAW 

Appeal  from  Commissioners'  Award 

A  commissioner's  assessment  is  not  a 
jj-l^iinMit,  but  merely  an  award  by  the 
uv  commissioners  of  damages  contained  in 
th-ir  report,  and,  where  an  appeal  has  been 
;.-:fecteJ  by  the  condeu...er  from  the  as- 
i.  »>t;:ent.  the  condemner  is  entitled  to 
Law  a  necessary  party  added  us  a  party 
•l-rVndant.  State  ex  rcl.  State  Highway 
i'n:;i:r.iss':on  v.  District  Court,  136  M  302, 
iti  P  2d  132. 


Quotient  condemnation  report  or  award 
by  the  commissioners  or  the  like.  39  ALB 
2d  1208. 

Computation  of  abutting  owner's  dam- 
ages for  loss  of  access  because  of  limited 
access  highway  or  street.   43  ALB  2d  1074. 

Measure  of  compensation  in  condemna- 
tion proceedings  for  pollution  of  stream. 
49  ALB  2d  267,  27S. 

Measure  of  damages  for  condemnation 
of  lands  of  cemetery.   62  ALB  2d  1175. 

Compensation  or  damages  for  condemn- 
ing a  public  utility  plant.   6S  ALB  2d  392. 

Cost  to  property  owner  of  moving  per- 
sonal property  as  involving  speculative 
damages  or  compensation  in  eminent  do- 
main proceedings.    C9  .ALB  2d   1453. 

Measure  of  damages  or  compensation  in 
eminent  domain  as  affected  by  premises 
being  restricted  to  particular  educational, 
religious,  charitable,  or  noncommercial 
use.    75  ALB  2d  1382. 

Interference  with  view  as  matter  of 
damages  for  consideration  in  eminent 
domain.   84  ALE  2d  343. 


Expert  Testimony 

Testimony  of  right  of  way  agents  who 
i»l  been  engaged  in  the  process  of  ap- 
praising real  estate  for  some  time  all  over 
!!••  state,  and  bad  extensive  experience  in 
j-'l  knowledge  of  real  estate  values  in 
'ummuiiilr  and  elsewhere,  should  have 
b«-«Mi  admitted  by  court  to  establish  value 
of  property  taken  by  plaintiff  for  new 
hijawaw  State  v.  Peterson,  134  M  52,  328 
I"  2d  017,  023. 

Jnry  Findings 

In  eminent  domain  proceedings,  the  jury 
findings  will  generally  not  be  disturbed 
on  appeal  unless  they  are  so  obviously 
aa.l  palpably  out  of  proportion  to  tho  in- 
jury done  as  to  be  in  excess  of  just  com- 
P'nvition  provided  for  by  section  14,  ar- 
ticle III.  of  the  Montana  constitution. 
State  v.  Peterson,  131  M  52,  328  P^d  617, 
G20. 

The  district  court  did  not  err  in  sub- 
mitting verdicts  to  the  jury  by  which 
damages  were  fixed  in,  ouo  sum  and  with- 
out separately  stating  the  amount  of  dam- 


age for  the  taking  and  the  damage  to  the 
remainder  where  all  other  witnesses  testi- 
fied as  to  one  figure  only,  and  gave  their 
basis  for  it;  state's  counsel,  on  cross- 
examinaion,  did  not  attempt  nor  could  he, 
segregate  the  two  items,  Ihey  being  inter- 
woven in  the  very  nature  of  the  methods 
of  appraisal;  and  it  would  not  have  been 
practical,  even  if  possible,  to  have  asked 
the  jury  to  separately  fix  the  figures  be- 
cause of  tho  manner  in  which  the  testi- 
mony was  produced  bv  both  sides.  State 
v.  Heltborg,  140  M  196,  369  P  2d  521,  525. 

Bemoval  of  Improvements 

In  proceedings  to  condemn  tract  of  land 
for  new  highway  which  would  leavo  de- 
fendant's business  on  old  highway,  testi- 
mony concerning  removal  of  gas  tanks  was 
wholly  incompetent.  Landowner  was  not 
required  to  remove  his  buildings  or  fix- 
tures from  the  land  taken  and  accept  an 
amount  of  money  to  defrav  costs  of  re- 
moval. Stato  v.  Peterson,  134  M  52,  328 
P  2d  617,  624. 

Valuation  of  Property 

Income  could  bo  used  as  a  basis  for 
arriving  at  market  value  in  condemnation 
case  where  testimony  of  tho  various  wit- 
nesses for  both  tho  landowners  and  the 
state,  who  explained  their  method  of  valu- 
ation, used  the  samo  general  approach 
in  determining  tho  loss  in  value,  which 
approach  was  labeled  tho  "capitalization 
of  income"  approach.  Stato  v.  Heltborg, 
140  M  190,  309  P  2d  521,  523. 
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93-9913.  (9945)  The  date  with  respect  to  which  compensation  shall 
be  assessed.  For  the  purpose  of  assessing  compensation  the  right  thereto 
shall  be  deemed  to  have  accrued  at  the  date  of  the  service  of  the  summons, 
and  its  actual  value  as  of  that  date  shall  be  the  measure  of  compensation 
for  all  property  to  be  actually  taken,   and   the   basis  of  depreciatiou   in 
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value  of  property  not  actually  taken,  but  injuriously  affected.  This  shall 
not  be  construed  to  limit  the  amount  of  compensation  payable  by  the 
state  highway  commission  under  the  provisions  of  any  legislation  enacted 
pursuant  to  the  Federal  Highway  Beautifkation  Act  of  1965.  If  an  order 
be  made  letting  the  plaintiff  into  possession,  as  provided  in  section  93- 
9920,  the  full  amount  finally  awarded  shall  draw  lawful  interest  from 
the  date  on  which  the  property  owner  surrenders  possession  of  the  prop- 
erty in  accordance  with  the  terms  of  such  order  to  the  earlier  of  the 
following  dates: 

(a)  The  date  on  which  the  right  to  appeal  to  the  Montana  supreme 
court  expires,  or  if  appeal  is  filed,  to  the  date  of  final  decision  by  the 
supreme  court,  or 

(b)  The  date,  on  which  the  property  owner  withdraws  from  court 
the  full  amount  finally  awarded. 

If  the  property  owner  withdraws  from  court  a  fraction  of  the  amount 
finally  awarded,  interest  on  such  .fraction  shall  cease  on  the  date  it  is 
withdrawn  but  interest  on  the  remainder  of  the  amount  finally  awarded 
shall  continue  to  the  earlier  of  the  aforesaid  dates  defined  in  (a)  and  (b) 
of  this  section.  None  of  the  amount  finally  awarded  shall  draw  interest 
after  the  date  on  which  the  right  to  appeal  to  the  Montana  supreme  court 
expires.  No  improvements  put  upon  the  property,  subsequent  to  the  date 
of  the  service  of  summons,  shall  be  included  in  the  assessment  of  com- 
pensation or  depreciation  in  value,  nor  shall  the  same  be  used  as  the  basis 
of  computing  such  compensation  or  depreciation. 
History:    En.  Sec.  501,  p.  104,  L,  1877;      volved  or  withdrawn  by  such  landowner 


re-en.  Sec.  591.  lit  Div.  Rev.  Stat.  1879; 
re-en.  Sec.  C09,  1st  Div.  Conip.  Stat. 
1837;  amd.  Sec.  2222,  C.  Civ.  Proc.  1895; 
re-en.  Sec.  7342,  Rev.  C.  1007;  re-en.  Sec. 
9945,  R.  C.  M.  1921;  arhd.  Sec.  1,  Ch.  133, 
L.  1957;  amd.  Sec.  5,  Ch.  234,  L.  1061; 
amd.  Sec.  1.  Ch.  182,  L.  1905;  amd.  Sec. 
1,  Ch.  187,  L.  1067;  amd.  Sec.  12,  Ch.  212, 
L.  1969.   Cal.  C.  Civ.  Proc.  Sec.  1249. 

Compiler's  Notes 

The    Federal    Highway    Beautification 

Act  of  1965,  referred  to  in  the  first  para- 
graph of  this  section,  is  compiled  in  the 
United  States  Code  as  Tit.  23,  sees.  131, 
136  and  319. 

Amendments 

The  1965  amendment  divided  the  sec- 
tion into  paragraphs;  substituted  "full 
amount  finally  awarded"  for  "amount 
awarded"  before  "shall  draw  lawful  in- 
terest" in  the  third  sentence  of  the  first 
paragraph;  substituted  "earlier  of  the  fol- 
lowing dates"  and  clauses  (a)  and  (b)  at 
the  end  of  the  first  paragraph  for  "date 
of  receipt  of  the  award  or  any  portion 
thereof";  and  substituted  the  first  two 
sentences  of  the  final  paragraph  for  "pro- 
vided, however,  that  interest  shall  not  be 
allowed  or  paid  on  so  much  thereof  as 
shall  hive  been  paid  to  the  landowner  in- 


froni  the  tourt." 

The  1967  amendment  added  to  the  first 
sentence  of  the  initial  paragraph,  "and  the 
reasonable  cost  of  removal  of  all  neces- 
sary personal  property  from  the  condem- 
ned teal  property  within  a  reasonable  dis- 
tance in  the  area,  not  to  exceed  the  sum 
of  six  thousand  dollars  ($6,000)  in  (lie 
case  of  a  business,  farm  or  ranch  reloca- 
tion, and  not  to  exceed  the  sum  of  four 
hundred  dollars  ($400)  in  any  other  case"; 
inserted  the  second  sentence;  and,  at  the 
end  of  subparagraph  (a),  added  "if  appeal 
is  filed  to  the  date  of  final  decision  by  the 
supreme  court,  or." 

The  1969  amendment  deleted  the  provi- 
sion, inserted  by  the  1967  amendment, 
concerning  removal  of  personalty. 

Separability  Clause 

Section  2  of  Ch.  182,  Laws  1965  read 
"If  any  section,  paragraph,  sentence, 
clause  or  provision  of  this  act  shall  for 
any  reason  be  held  invalid  or  unen- 
forceable, the  invalidity  or  unenforce- 
ability thereof  shall  not  affect  any  of 
the  remaining  sections,  paragraphs,  ren- 
tences,  clauses  or  provisions  of  this  act." 

Repealing  Clause 

Section  3  of  Ch.  1S2,  Laws  1965  read 
"All    acts,    or   parts    thereof,    inconsistent 


herewith  are  hereby  repealed  to  the  ex- 
tent only  of  such  inconsistency.  This  re- 
pealer shall  not  be  construed  to  revive  any 
act  or  part  thereof,  heretofore  repealed." 

Effective    Date 

Section  4  of  Ch.  182,  Laws  1965  pro- 
vided the  act  should  be  in  effect  from  and 
after  its  passage  and  approval.  Approved 
March  4,  1965. 

Appeal 

In  eminent  domain  proceedings  the 
findings  of  the  district  court  will  gener- 
ally not  he  disturDed  on  appeal  unless 
they  are  so  obviousiy  and  palpably  out 
of  proportion  to  the  injury  done  as  to  be 
in  excess  of  just  compensation  provided 
for  by  section  14,  article  III  of  the  Mon- 
tana constitution.  State  Highway  Com-, 
mission  v.  Woodcock,  147  M  291,  411  P 
2d  357. 

Assessment  of  Compensation. 

Where  condemnee's  house  was  between 
50  and  60  years  old  and  had  been  con- 
verted into  a  multiple  family  dwelling, 
court  did  not  err  in  excluding  evidence  of 
reconstruction  costs  or  comparable  sales 
elsewhere  in  determining  value  of  the 
property  since  there  was  no  way  of  deter- 
mining depreciation  of  the  old  house  in 
arriving  at  reconstruction  cost  figures, 
nor  were  there  sufficient  comparable  sales 
in  the  area.  State  Highway  Commission 
v.  Tubbs,  147  M  256,  411  P  2d  739. 

Commercial  Use 

Where  state  highway  commission  in 
order  to  show  public  access  to  highway 
presented  two  appraisal  witnesses  to  show 
that  there  was  access  at  a  certain  exit  in 
which  c.'.sc  there  would  be  no  loss  of 
commercial  usefulness,  it  was  quite  proper 
and  necessary  to  rebut  this  testimony  and 
to  let  the  jury  know  the  type  of  casement 
provided  for  the  access  exit.  State  ex  rel. 
State  Ifighway  Commission  v.  Wheeler, 
148  M  246,  419  P  2d  492,  493. 

Cost  of  Moving  Personal  Property 

Where  friends  of  cor.demnecs  gratu- 
itously aided  them  in  moving  personal 
property  from  condemned  realty,  con- 
demnees  were  not  entitled  to  recover  the 
costs  of  their  friends'  labor  as  an  clement 
of  damages.  State  Highwav  Commission 
v.  Manry,  143  M  382,  390  P  2d  97. 


Depreciation    on    Inventory 

This  section  requires  the  state  to  pay 
for  any  damage  to  personal  properly  re- 
moved from  condemned  land  including 
any  depreciation  in  the  inventory  value 
of  such  property.  State  Highway  Com- 
mission v.  City  Service  Co.,  142  M  559 
3S5  P  2d  604. 

Improvement* 

In  eminent  domain  proceeding  trial 
court  did  not  err  in  excluding  evidence 
concerning  improvement  of  sole  access 
road  to  ranch  property  remaining  ai.e: 
state  highway  commission  had  taken  part 
of  the  property  for  right  of  way  for  inter- 
state highway,  where  any  changes  in  ac- 
cess were  made  after  the  date  of  service 
of  the  summons  in  the  condemnation  ac- 
tion. State  ex  rel.  State  Highway  Com- 
mission v.  Wheeler,  143  M  246,  419  P  2d 
492.  497.  .   •    -■  .:.-.. 

Market  Value  "•-'*-' 

The  proper  value  of  a  leasehold  interest 
is  the  fair  market  value  not  the  market 
value  less  future  rent  to  be  paid.  Slate 
Highway  Commission  v.  Citv  Service  Co., 
142  M  559,  3S5  P  2d  604. 

Where  state  not  only  took  part  of 
plaintiff's  land,  but  also  eliminated  an  c>'.<i 
channel  of  water  and  diked  up  a  new 
channel,  thus  treating  a  flood  basin  on 
plaintiff's  land,  evidence  of  actual  results 
of  taking  was  proper,  even  though  land 
values  are  usually  measured  as  of  the  date 
of  summons.  Stale  Highway  Commission 
v.  Biastorh  Meats,  Inc.,,  145  M  261,  400 
P  2d  274. 

When  there  is  a  market  for  the  type  of 
property  being  condemned,  and  the  prop- 
erty has  no  other  intrinsic  value,  courts 
will  adopt  a  market  value  in  determining 
the  actual  value  of  the  property,  which  is 
nothing  more  than  the  price  resulting 
from  fair  negotiations  between  a  willing 
seller  and  buyer.  State  Highwav  Com- 
mission v.  Tubbs,  147  M  296,  41!  P  2d  739. 

Where  actual  value  as  determined  by 
jury  is  based  on  credible  testimony  as  to 
market  value  of  highest  and  best  use  for 
whirh  land  is  available,  the  verdict  and 
judgment  will  not  be  set  aside.  State 
Highwav  Commission  v.  Vatighan,  155 
M  277,  470  P  ?d  9i,7. 

References 

State  Highwav  Commission  v.  Church- 
well,  146  M  52,  "403  P  2d  751. 
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«•  Vctunl  value"  as  used  In  this  section 
noi'ns  nlarket  value.  State  v.  Peterson,  134 
M  >,.',  32S  P  2d  017,  627. 
'  In  ittcmptiug  to  ascertain  market  value, 
•  ho  location  of  the  laud,  the  character  of 
ij...  Fl.i«ht'Orhood,  and  all  things  surround- 
if"i.  thc"vropertv  may  be  shown.  State  v. 
KjerJon"  1M  M  52,  32S  P  2d  617,  627 

Lessee  is  entitled  to  be  reimbursed  for 
the  talcing  of  his  lease  and  the  measure  is 
the  actual  market  value  of  said  lease  at 
the  time  of  taking.  No  lesser  measure  may 
|.«  permitted.  State  v.  Crow,  —  M  — ,  Sal 
f>  2.1  273,  276.  ■.  .-     .- 

"Actual  value"  spoken  of  in  this  section 
is  the  market  value  or  tho  price  that  would 
in  all  probability  result  from  fair  negotia- 
tion, where  the  seller  is  willing  to  sell  and 
the  buyer  desires  to  buy.  State  v.  ililano- 
vicb,  —  II—,  3S4  P  2d  752,  757. 

Potential  TJso  of  Property 

The  owner  of  land  sought  to  be -con- 
demned has  the  right  to  obtain  its  market 
value,  based  upon  its  availability  for  the 
most  valuable  purpose  for  which  it  can  be 
u3.'d,  whether  so  used  or  not,  and  since 
under  this  section  the  market  value  at  the 
■late  of  the  summons  controls,  the  land 
must  be  shown  to  have  been  marketable 
for  the  purpose  stated  at  that  time;  the 
showing  must  be  that  the  use  is  one  to 
■•■  hlcli  the  land  may  reasonably  be  applied; 
sj.iiMilativc  uses,  remote  and  conjectural 
pii-sibilities,  such  as  that  farm  lands 
might  be  platted  into  town  lots,  or  as 
In  what  they  would  bring  if  certain  fruit 


trees  were  planted  thereon,  are  not  to  be 
taken  into  consideration.  State  v.  Hoblitt 
87  M  403,  413,  283  P  181. 

Evidence  may  be   introduced  as  to  the 
various    uses    to    which    the    property    is 
adapted,   even   though    it   has   never   been 
put  to  such  use  in  fact.  State  v.  Peterson 
134  if  52,  323  P  2d  617,  627. 

Severance  Damages 

To  fully  determine  damages  caused  by 
severance  of  condemned  land,  section  93- 
9912,  subdivision  2,  is  not  read  alone; 
rather  it  must  bo  read  in  connection  -with 
this  section  as  amended.  State  v.  Milano- 
vich,  —  M  — ,  384  P  2d  752,  757. 

Eeferences 

Butte  Electric  Ey.  Co.  v.  Mathews,  34 
M.  487,  492,  S7  P  460;  Great  Northern  Ry. 
Co.  v.  Fiske,  54  M  231,  234,  169  P  44;  Gal- 
latin Valley  Electric  Ry.  v  Neible  57  M 
27,  37,  136  P  689. 

Collateral  References 
Eminent  DomainC=>124-150. 
29  C.J.S.  Eminent  Domain  §  136  et  seq. 
IS  Am.  Jur.  751,  Eminent  Domain,  §  123 
et  seq. 

Interest  on  damages  for  period  before 
judgment  for  property  taken  under  power 
of  eminent  domain.   36  AI.R  2d  413. 

Compensation  or  damages  for  condemn- 
ing public  utility  plant  as  affected  by 
acquisition  of  property  after  date  of  tak- 
ing.  68  ALR  2d  400,  407. 


93-9914.  (994G)  Report  of  commissioners.  The  report  of  commissioners 
shall  be  made  on  such  forms  as  are  provided  for  their  use  by  authority  of 
the  court.  Such  report  must  be  filed  within  ten  (10)  days  after  the  com- 
pletion of  the  hearing,  or  within  such  additional  time  as  may  be  allowed 
by  the  judge,  upon  a  clear  showing  of  necessity  therefor,  and  must  be 
filed  with  the  clerk  of  court  and  the  clerk  must  forthwith  notify  the  parties 
interested  that  such  report  has  been  filed,  with  notice,  together  with  a 
true  copy  of  said  report,  must  be  served  upon  all  the  parties  interested,  in 
the  same  manner  as  a  summons.  A  concurrence  of  two  (2)  commissioners 
shall  be  necessary  to  the  making  of  a  final  report  or  award  as  to  any 
parcel  of  property,  or  interest  therein.  In  the  event  that  no  two  (2)  of 
the  said  commissioners  are  able  to  agree  as  to  the  amount  of  any  award 
they  shall  report  such  fact  to  the  judge  or  court  within  the  time  herein- 
before specified  and  the  court  must  forthwith  impanel  and  appoint  new 
commissioners  as  hereinbefore  provided,  which  commissioners  shall  proceed 
"as  provided  before  herein  to  "determine  any  award  upon  which  the  previous 
commissioners  failed  to  agree. 

The  report  of#said  commissioners  shall  also  state  the  number  of  days, 
or  portions  thereof,  consumed  by  the  commissioners  in  performance  of 
their  duties  as  prescribed  herein. 


93-9915.     (9947)  Appeal  from  assessment  of  commissioners.   An  appeal 
from  any  assessment  made  by  the  commissioners  may  be  taken  and  prose-  ^ 

cuted  in  the  court  whero  the  report  of  said  commissioners  is  filed  by  any  »J 

party  interested.  Such  appeal  must  be  taken  within  the  period  of  thirty 
(30)  days  after  the  service  upon  appellant  of  the  notice  of  the  filing  of  the  c/> 

award  by  the  service  of  notice  of  such  appeal  upon  the  opposing  party  »xj 

or  his  attorney  in  such  proceedings  and  the  filing  of  the  same  in  the  dis-  ^ 

trict  court  wherein  the  action  is  pending, %and  the  same  shall  be  brought  m 

on  for  trial  upon  the  same  notice  and  in  the  same  manner  as  other  civil  £5 

actions,  and  unless  a  jury  shall  be  waived  by  the  consent  of  all  parties  to  ^ 

such  appeal,  the  same  shall  be  tried  by  jury,  and  the  amount  to  which 
appellant  may  be  entitled,  by  reason  of  the  appropriation  of  his  property, 
shall  be  reassessed  upon  the  same  principle  as  hereinbefore  prescribed 
for  the  assessment  of  such  amount  by  commissioners;  \ipon  any  verdict  or 
assessment  by  commissioners  becoming  final,  judgment  shall  be  entered 
declaring  that  upon  payment  of  such  verdict  or  assessment,  together  with 
the  interests  and  costs  allowed  by  law,  if  any,  the  right  to  construct  and 
maintain  the  highway,  railroad,  or  other  public  work  or  improvement,  and 
to  take,  use  and  appropriate  the  property  described  in  such  verdict  or 
assessment,  for  the  \ise  and  purposes  for  which  said  laud  lias  been  con- 
demned, shall,  as  against  the  parties  interested  in  such  verdict  or  assess- 
ment, be  and  remain  in  the  plaintiff  and  his  or  its  heirs,  successors  or 
assigns  forever.  In  case  the  party  appealing  from  the  award  of  the  com- 
missioners in  auy  proceeding,  as  aforesaid,  shall  not  succeed  in  changing 
to  his  advantage  the  amount  finally  awarded  in  such  proceeding,  he  shall 
not  recover  the  costs  of  such  appeal,  but  all  the  costs  of  the  appellee  upon 
such  appeal  shall  be  taxed  against  and  recovered  from  the  appellant;  pro- 
vided, that  upon  the  trial  of  such  appeal,  the  plaintiff  may  contest  the 
right  of  auy  party  or  parties  thereto  to  any  of  the'  property  mentioned 
and  set  forth  or  involved  in  said  appeal,  which  was  located  after  the  pre- 
liminary survey  of  any  such  highway  or  railroad,  seeking  to  condemn  its 
right  of  way  uudcr  and  pursuant  to  the  provisions  of  this  act;  provided, 
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such   condemnation   proceedings   are 
preliminary  survey. 

History:  En.  Sec.  COS.  p.  2C0,  L.  1S87; 
re-tn.  Sec.  2224,  C.  Civ.  Proc.  1895;  rc-cn. 
Sec.  7314,  Kcv.  C.  1007;  re-en.  Sec.  0047, 
E  C.  M.  1921;  and.  Sec.  1,  Ch.  145,  L. 
1927;  aci  Sec.  7,  Ch.  234,  L.  1961. 

Alteration   of  Award 

Improper  order  of  district  court  in  strik- 
ing certain  damages  from  commissioners' 
award  could  not  be  corrected  where  an 
appeal  had  been  taken  from  the  award. 
.S-ate  ct  rel.  Frelich  v.  District  Court,  — 
M— ,  375  P  2d  1016,  1018. 

Assessment  of   Damages 

Findings  of  the  jury,  in  condemnation 
proccediugs,  with  relation  to  the  amount 
of  damages  sustained  by  defendants  by . 
the  tailing  of  a  railroad  right  of  way 
through  their  lands,  complained  of  as  ex- 
cessive, will  not  be  disturbed  on  appeal 
unless  they  are  so  obviously  and  palpably 
out  of  proportion  to  the  injury  done  f.s  id 
he  in  excess  of  the  "just  compensation" 
provided  for  by  section  14,  article  III,  of 
the  constitution.  Yellowstone  Park  li.  Co. 
r.  P.ri'lger  Coal  Co.,  34  M  545,  503,  S7  I' 
903.  See  also  Lewis  v.  Northern  Pacific 
By.  Co.,  r.C  M   207,  224,  92  P  409. 

The  provision  that  upon  appeal  from  the 
award  of  the  commissioners  the  damages 
"shall  be  reassessed  upon  the  same  princi- 
ple as  hereinbefore  prescribed  for  the 
asscssmeut  of  such  damages  by  commis- 
sioners" simply  means'  that  the  assess- 
ment shall  be  made  conformably  to  section 
D3-99J2,  which  has  to  do  with  a  finding 
on  the  separate  items  of  damaccs.  State 
v.  Anderson,  92  M  313,  317,  13  P  2d  228. 

Constitutional  Rights 

Where  a  railroad  company  pays  n  sum 
into  court  on  an  award  of  damages  made 
by  commissioners  for  right  of  way  for  rail- 
road purposes,  this  is  to  be  regarded  as  a 
"just  compensation,"  within  section  1-1, 
article  III,  of  the  constitution,  although- 
thc  owner  has  appealed  from  the  award; 
and  the  granting  of  an  order  by  the  court, 
allowing  the  railroad  company  possession 
and  use  of  such  right  of  way  pending  such 
appeal,  is  proper.  State  ex  rcl.  Volunteer 
Min.  Co.  v.  Mcllatton,  15  M  159,  160,  38 
P  711. 

In  condemnation  proceedings,  the  right 
t»  appeal  is  purely  statutory,  and  may  be 
granted  to,  or  withheld  from,  either  party 
or  both,  at  the  discretion  of  the  legislature, 
if  icO  constitutional  "provision  is  thereby 
infringed.  Great  Northern-  Ky.  Co.  v. 
I'iske,  34  M  231,  233,  1G9  P  -14.. 

Costs   on   Appoal 

The  provision   for  award  of  costs  to  tho 


begun  within   one  year  after  such 


respondent  if  the  party  appealing  to  tbo 
district  court  shall  not  succeed  in  chang- 
ing to  his  advantage  the  amount  of  dam- 
ages awarded,  applies  only  to  an  appeal  by 
defendant;  hence,  where  plaintiff  state  ap- 
pealed, and  the  court  exercised  the  discre- 
tion vested  in  it  by  section  93-9921,  and 
awarded  costs  against  plaintiff,  the  dam- 
ages awarded  by  the  jury  being  substan- 
tially the  same  as  those  awarded  by  the 
commissioners,  the  supreme  court  will  not 
interfere.  State  v.  Bradshaw  Land  &  Live 
Stock  Co.,  99  M  95,  112,  43  P  2d  074. 

Entire  Award  as  Subject  of  Appeal 
If  there  is  any  right  to  appeal  under  this 
section,  given  to  a  railroad  company,  from 
the  judgment  on  an  award  by  commission- 
ers in  condemnation  proceedings  instituted 
bv  the  company,  such  appeal  must,  in  view 
of  sections  93-9912  to  93-9914,  inclusive, 
and  sections  93-9917  and  93-9920  be  taken 
from  the  entire  award;  it  cannot  be  taken 
from  such  portions  of  the  award  only  as 
the  condemnor  is  dissatisfied  with.  Great 
Northern  By.  Co.  v.  Piske,  54  II  231,  233, 
169  P  44. 

Issues  Considered  on  Appeal 

If  commissioners  appointed  to  assess 
damages  iu  eminent  domain  proceedings  do 
not  perform  their  whole  duty.  the.  injured 
party  may  appeal.  Spratl  v.  Helena  Power 
Transmission  Co.,  37  M  00,  94,  94  P  631. 

The  sole  question  presented  to  the  dis- 
trict court  ou  appeal  from  the  award  of 
commissioners  in  condemnation  proceed- 
ings, under  this  section,  is  as  to  the  amount 
of  damages  iu  be  allowed,  and  the  judg- 
ment should  determine  that  issue  and  no 
other.  Great  Northern  By.  Co.  v.  Ben- 
jamin, 51  M  167,  175,  149' P  968. 

The  state  cannot  appeal  from  decision  of 
commissioners,  contesting  right  of  county 
to  receive  damages,  when  it  did  not  raise 
tho  issue  in  the  pleading  stage.  State  v. 
Park  County,  —  11  — ,  370  P  2d  998. 

Parties  Added  on  Appeal 

A  commissioner's  assessment,  is  not  a 
judgment,  but  merely  an  award  by  the 
lay  commissioners  of  damages  contained 
in  their  report,  and,  where  an  appeal  has 
been  perfected  by  the  contemner  froia 
the  assessment,  the  coiidemncr  is  entitled 
to  have  a  necessary  party  added  as  a  party 
defendant.  State  ex  rel.  State  Jlighw.iy 
Commission  v.  District  Court,  136  M  302, 
343  P  2d  132. 

Titlo  of  Defendant 

Where,  in  n  proceeding  to  cond.  ;  n  a 
r i ; 7 1 1 1  of  way,  plaintiff  alieges  title  in  de- 
fendant, a  contention  that  the  verdict  for 


damages  was  not  supported  by  the  evi- 
dence, because  there  was  no  evidence  th;it 
defendant's  title  was  valid,  cannot  be  con- 
sidered by  tbe  supreme  court.  Helena  & 
Livingston  Smelting  &  Reduction  Co.  v. 
Lynch,  25  M  497,  403,   65  P  919. 

View  of  Premises  by  Jury 

A  view  by  the  jury  of  premises  involved 
in  an  eminent  domain  proceeding  does  not 
amount  to  the  taking  ot"  testimony,  but  is 
allowed  to  enable  the  jury  better  to  under- 
stand the  evidence  received  at  the  hear- 
ing. State  v.  Lee,  103  M  432,  486,  63  P 
2d  133. 

Witnesses  on  Appeal 

On  appeal  by  state  from  condemnation 
award,  where  it  was  made  clnr.r  on  direct 
examination  that  expert  witness  for  land- 
owner had  been  one  of  the  commissioners 
appointed  to  appraise  damages,  it  was 
reversible  error  for  the  state  to  try  to 
impeach  the  witness  by  using  the  com- 
mission award  in  order  to  get  the  whole 
commission  award  before  the  jurv.  State 
v.  Lure,  —  M  — -,  377  P  2d  357,  359. 

References 

Helena     Power     Transmission     Co.     v. 

Apportionment  of  Damages 

It  was  not  error  for  the  jury  to  express 
its  award  of  damages  separately  to  l:ssor 
and  lessee  rather  than  state  a  single  lump 
sum  when  such  award  was  not  excessive, 
was    supported    by    substantial    evidence, 


Spratt.  40  M  254,  255,  106  P  5;  State  ex 
rel.  Culbertjnn  Ferry  Co.  v.  District  Court, 
49  M  595,  GOO,  114  P  139;  Gallatin  Valley 
Elec.  Ry.  v.  Neible,  57  M  27,  33,  1S6  P 
6S9;  Lewis  and  Clark  County  v.  Xett,  81 
M  261,  265,  263  P  41S. 

Collateral  P.cferences 
Eminent  DomainG=23S,  239. 
29    C..T.S.    Eminent    Domain    §231;     30 
C.J.S.  Eminent  Domain  §372. 

IS  Am.  Jur.  1016,  Eminent  Domain  §  373 
et  seq. 

Provision  for  taking  or  retaining  posses- 
sion pending  appeal.   55   ALR  201. 

Court's  right  to  reduce  or  increase  award 
and  confirm  it  as  reduced  or  increased.  61 
ALB   194. 

Constitutionality  of  provisions  as  to 
tribunal  which  shall  fix  amount  of  com- 
pensation for  taking  of  property  in  emi- 
nent domain,  otherwise  than  objections 
that  a  trial  by  jury  is  necessary.  74  ALR 
509. 

Who  is  "adverse  parly"  entitled  to  notice 
of  appeal.  88  ALR  447". 

Right  to  view  by  jury  in  condemnation 
proceedings.    77  ALR  2d  548. 


and  did  not  reflect  an  increased  valuation 
due  solely  to  a  distribution  of  title.  State 
Highway  Commission  v.  City  Service  Co. 
M2  M  559,  38;.  P  2d  604,  distinguished  in  -jo"-.* 

ray     Commission    v.    Barnes,     *  *&    ^^PPX/EaT  V*p 


151  M  300,  443  P  2d  16. 


03-091G.  (99  18)  lfcw  proceedings  to  cure  defective  title.  If  the  title 
attempted  to  be  acquired  is  found  to  be  defective  from  any  cause,  the  plain- 
tiff may  again  institute  proceedings  .to  acquire  the  same,  as  iu  this  chapter 
prescribed. 


History:  En.  Sec.  592,  p.  194,  L.  1877; 
rc-cn.  Sec.  59'.?,  lr,t  Div.  Rev.  Stat.  1879; 
rc-en.  Sec.  610,  1st  Div.  Cosap.  Stat.  1887; 
rc-en.  Sec.  2225,  O.  Civ.  Pioc.  1895;  rc-en. 
Sec.  7315,  Rev.  C.  1907;  rc-en.  Sec.  9018, 
H.  O.  M.  1921.  Cal.  C.  Civ.  Proc.  Sec.  1250. 

References 

State  ex  rel.  State  Highway  Commission 


v.   District   Court,    136   M   362, 
132,    135    (dissenting    opinion). 


348    P    2d 


Collateral  References 

Eminent  DomainC-3106  et  sef|. 

29  C.J.S.  Eminent  Domain   §  2UD  et  seq. 


93-0917.  (9949)  Payment  of  damages  or  deposit  of  bond  therefor.  The 
plaintiff  must,  within  thirty  days  after  final  judgment,  pay  the  sum  of  money 
assessed;  but  may,  at  the  time  of  or  before  the  payment,  elect  to  build  the 
fences  and  cattle  guards,  and,  if  he  so  elect,  shall  execute  to  the  defendant 
a  bond,  with  sureties  to  be  approved  by  the  court,  in  double  the  assessed 
cost  of  the  same,  to  build  such  fences  and  cattle  guards  within  eight 
months  from  the  time  the  railroad  is  built  on  the  land  taken,  and,  if  such 
bond  be  given,  need  not  pay  the  cost  of  such  fences  and  cattle  guards.  In 
an  action  on  such  bond,  the  plaintiff  may  recover  reasonable  attorney's  fees. 

References 


History:  En.  See.  593,  p.  194,  L.  1877; 
ro-cn.  Sec.  593,  1st  Div.  Rev.  Stat.  3  879; 
rc-cn.  Sec.  Gil,  1st  Dtv.  C'omp.  Stat.  1887; 
smd.  Sec.  2220,  C.  Civ.  Pioc.  1895;  rc-en. 
Sec.  73-1G.  Rev.  C.  1907;  recn.  Sec.  90,9, 
It.  O.  M.  1021.  Cal.  C.  Civ.  Troc.  Sec.  1251. 

Delay  in  Payment  of  Damages 

In    eminent   domain   proceedings   where 

die    si  ilc     hinhway    romnil  ■  ■n>n    did    m>t 

puive    within    lliirly   days   as    iciiuired    by 

tins  section,  it  could  not  excuse  its  failure 


Great  Northern  Ry.  Co.  v.  Piske,  54   M 
231,  234,  169  P  44. 

Collateral  References 

Eminent  Dimia'uiC=»l.'i9-l(>.1,  188.  219. 

29   C  J.S.    Eminent    Hi. main    §5  191.    2D5. 

to  p.iy   by   aliening   that  it   had   no  notice 

of  the  entry  of   judgment   when  the  com- 

mi,  .ion  itself  had  caused  the  judgment  102973     SUPPT  Fill 

he  ciiteicd.    Robertson  v.  State    Highway  x  r-L-0.... 

Commission.  MS  M  275,  A.'.d  V  2d  21,  24. 


93-9918.  (9950)  Damages — to  whom  paid.  Payment  may  be  made  to 
the  defendants  entitled  thereto,  or  the  money  may  be  deposited  in  court  for 
th'*  defendants,  and  be  distributed  to  those  entitled  thereto.  If  the  money 
be  not  so  paid  or  deposited,  the  defendants  may  have  execution  as  in  civil 
cases;  and  if  the  money  cannot  be  made  on  execution,  the  court  or  judge, 
upon  a  showing  to  that  effect,  must  set  aside  and  annul  the  entire  pro- 
ceedings, and  restore  possession  of  the  property  to  the  defendant,  if 
possession  has  been  taken  by  the  plaintiff. 
History:     En.  Sec.  591,  p.  194,  L.  1877;       v.   Bradshaw  Land   &  Live  Stock  Co.,  99 


re-cn.  Sec.  594,  1st  Div.  Rev.  Stat.  1879; 
re-en.  Sec.  612,  1st  Div.  Coop.  Stat.  1887; 
re-en.  Sec.  2227,  C.  Civ.  Proc.  1895;  re-en. 
Sec.  7347,  Rev.  C.  1907;  re-en.  Sec.  9950, 
B.  C.  IL  1921.  Cal.  C.  Civ.  Proc.  Sec.  1252. 

Constitutionality 

Suction  93-9905,  this  section,  and  sec- 
tions 93-9919  and  93-9920,  authorizing  an 
appeal  by  plaintiff  after  payment  of  the 
judgment  into  court  for  defendant  and 
after  securing  possession  of  the  land,  do 
not  contravene  section  14,  article  III,  of 
the  constitution  prohibiting  the  taking  of 
private  property  for  public  u;e  without 
paying  just   compensation    therefor.   State 

Delay  in  Payment  of  Damages  •  ■ 
In  eminent  domain  proceeding  where 
the  state  highway  commission  did  not 
move  within  thirty  days  as  required  by 
section  93-9917,  it  could  not  excuse  its 
failure  to  pay  by  alleging  that  it  had  no 
notice  of  the  entry  of  the  judgment  when 
the  commission  itself  had  caused  the 
judgment    to    be    entered.     Robertson    v. 


M  95,  43  P  2d  674. 

.  Payment  to  Trustee 

A  trustee,  as  holder  of  the  legal  title  to 
land  taken  by  a  railroad  company  in  con- 
demnation proceedings,  is  prima  facie  en- 
titled to  the  money  ordered  paid  to  him. 
Forbis  v.  Cannon,  35  M  424,  427,  90  P  101. 

Collateral  References 

Right3  in  condemnation  award  where 
land  taken  was  subject  to  possible  rights 
of   reverter  or   re-entry.   81   ALR   2d  ^6S. 

Distribution  as  between  life  tenant  and 
remainderman  of  proceeds  of  condemned 
property.   91  ALR  2d  963. 

Stay  of  Execution 

Where  state  highway  commission  filed 
notice  of  appeal  and  perfected  their  ap- 
peal after  writ  of  execution  under  this 
section  had  issued,  the  appeal  stayed  the 
judgment  although  no  bond  was  filed  as 
required  by  section  93-S011  since  under 
Rule  62(e),  no  security  was  required  from 
the  state.  Robertson  v.  State  Highway 
Commission,  148  M  275,  420  P  2d  21,  24. 


State   Highway   Commission,    148   M  275, 
420  F  2d  21.  24. 

93-9919.  (9951)  Final  order  of  condemnation — what  to  contain — when 
filed,  title  vests.  When  payments  have  been  made  and  the  bond  given,  if 
the  plaintiff  elects  to  give  one,  as  required  by  the  last  two  sections,  the  court 
or  judge  must  make  a  final  order  of  condemnation,  which  must  describe  the 
property  condemned,  and  the  purposes  of  such  condemnation.  A  copy  of  the 
order  must  be  filed  in  the  office  of  the  county  clerk,  and  thereupon  the  prop- 
erty described  therein  shall  vest  in  the  plaintiff  for  the  purposes  therein 
specified. 


History:  En.  Sec.  595,  p.  195,  L.  1877; 
re-en.  Sec.  595,  1st  Div.  Rev.  Stat.  1879; 
re-en.  Sec.  613,  1st  Div.  Comp.  Stat.  1837; 
re-en.  Sec.  2228,  C.  Civ.  Proc.  1895;  re-en. 
Sec.  7348,  Rev.  C.  1907;  re-en.  Sec.  9951, 
R.  C.  M.  1921.  Cal.  C.  Civ.  Proc.  Sec.  1253. 

Constitutionality 

Sections  93-9905,  93-9918,  93-9920,  and 
this  section,  authorizing  an  appeal  by 
plaintiff  after  payment  of  the  judgment 
into  court  for  defendant  and  after  se- 
curing possession  of  the  land,  do  not 
contravene  section  14,  article  III,  of  the 
constitution  prohibiting  the  taking  of 
private  property  for  public  use  without 
paying  just  compensation  therefor.  State 
v.  Brudshaw  Land  &*Live  Stock  Co.,  99  il 
95,  43  P  2d  674. 


Time  of  Payment 

The  final  order  of  condemnation  fol- 
lows the  payment  of  an  award,  atid  canuot 
be  entered  in  advance  without  infringing 
the  constitutional  provision  that  private 
property  shall  not  be  taken  without  just 
compensation  having  been  first  mad*  to, 
or  paid  into  court  for,  the  owner.  Great 
Northern  Rv.  Co.  v.  Benjamin,  51  M  167. 
175,  149  P  968. 

Collateral  References 
Eminent  DomainO=241. 
29   C.J.S.  Eminent  Domain   §§  319,   321- 
325. 

Condemnor's  waiver,  surrender  or  limita- 
tion, after  award,  of  rights  or  part  of  prop- 
erty acquired  by  condemnation.  5  ALR  2d 
724. 


93-9920.  (9952)  Putting  plaintiff  in  possession.  At  any  time  after  the 
filing  <Jf  the  preliminary  condemnation  order  or  after  the  report  and  as- 
sessment of  the  commissioners  have  been  made  and  filed  in  the  court,  and 
either  before  or  after  appeal  from  such  assessment,  or  from  any  other  order 
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or  judgment  in  the  proceedings,  the  court  or  any  judge  thereof  at  chambers, 
upon  application  of  the  plaintiff,  shall  have  power  to  make  an  order  that 
upon  payment  into  court  for  the  defendant  entitled  thereto  of  the  amount 
of  compensation  claimed  by  the  defendant  in  his  answer  or  the  amount 
assessed,  either  by  the  commissioners  or  by  the  jury,  as  the  case  may  be, 
the  plaintiff  be  authorized,  if  already  in  possession  of  the  property  of 
such  defendant  sought  to  be  appropriated,  to  continue  in  such  possession; 
or,  if  not  in  possession,  that  the  piaintiff  be  authorized  to  take  possession 
of  such  property  and  use  and  possess  the  same  during  the  pendency  and 
until  the  final  conclusion  of  the  proceedings  and  litigation,  and  that  all 
actions  and  proceedings  against  the  plaintiff  on  account  thereof  be  stayed 
until  such  time ;  provided,  however,  that  where  an  appeal  is  taken  by 
such  defendant,  the  court  or  judge  may,  iu  its  or  his  discretion,  require 
the  plaintiff,  before  continuing  or  taking  such  possession,  in  addition  to 
paying  into  court  the  amount  assessed,  to  give  bond  or  undertaking,  with 
sufficient  sureties,  to  be  approved  by  the  judge  and  to  be  in  such  sui .  as  "rlie 
court  or  judge  may  direct,  conditioned  to  pay  the  defendant  any  additi  ;al 
damages  and  costs  over  and  above  the  amount  assessed,  which  it  may 
finally  be  determined  that  defendant  is  entitled  to  for  the  appropriation 
of  the  property,  and  all  damages  which  defendant  may  sustain  if  for  any 
cause  such  property  shall  not  be  finally  taken  for  public  uses. 

The  amount  assessed  by  the  commissioners,  or  by  the  jury  on  appeal, 
as  the  case  may  be,  shall  be  taken  and  considered,  for  the  purposes  of 
this  section,  until  reassessed  or  changed  in  the  further  proceedings,  as 
just  compensation  for  the  property  appropriated;  but  the  plaintiff,  In- 
payment into  court  of  the  amount  claimed  in  the  answer  or  the  amount 
assessed,  or  by  giving  security  as  above  provided,  shall  not  be  thereby 
prevented  or  precluded  from  appealing  from  such  assessment,  but  may 
appeal  in  the  same  mariner  and  with  the  same  effect  as  if  no  money  had 
been  deposited  or  security  given;  and  in  all  cases  where  the  plaintiff  de- 
posits the  amount  of  the  assessment  and  continues  in  possession,  or  takes 
possession  of  the  property,  as  herein  provided,  the  defendant  entitled 
thereto,  if  there  be  no  dispute  as  to  the  ownership  of  the  property,  may 
at  any  time  demand  and  receive  upon  order  of  the  court,  all  or  any  part 
of  the  money  so  deposited,  and  shall  not  by  such  demand  or  receipt  be 
barred  or  precluded  from  his  right  of  appeal  from  such  assessment,  but 
may,  notwithstanding,  take  and  prosecute  his  appeal  from  such  assess- 
ment; provided,  that  if  the  amount  of  such  assessment  is  finally  reduced 
on  appeal  by  either  party,  such  defendant  who  has  received  ali  or  any 
part  of  the  amount  deposited  shall  be  liable  to  the  plaintiff  for  any  excess 
of  the  amount  so  received  by  him  over  the  amount  finally  assessed,  with 
legal  interest  on  such  excess  from  the  time  such  defendant  received  the 
money  deposited,  and  the  same  may  be  recovered  by  action;  and,  provided, 
further,  that  upon  any  appeal  from  assessment  by  the  commissioners  to 
a  jury,  the  jury  may  find  a  less  as  well  as  an  equal  or  greater  amount 
than  that  assessed  by  the  commissioners;  and  provided,  further,  that  the 
court  shall  not  order  the  delivery  to  any  defeudant  of  more  than  seventy- 
five  (75)  per  cent  of  the  money  deposited  on  Ids  account  except  upon 
posting  of  bond  by  such  defendant  equal  to  the  amount  in  excess  of  seventy- 


five  (75)  per  cent,  with  sureties  to  be  approved  by  the  court;  to  repay  to 
i ho  plaintiff  such  amounts  withdrawn  as  are  in  excess  of  bis  final  award 
in  the  proceedings. 


History:  Ap.  p.  Sec.  596,  p.  195,  L. 
1S77;  rc-cn.  Sec.  596,  1st  Div.  F.cv.  St.it. 
JS79;  and.  Sec.  C14,  1st  Dlv.  Comp.  Stit. 
1SS7;  anad.  Sec.  2,  p.  272,  L.  1891;  en.  Sec. 


vcrs.il  of  .in  order  of  the  district  court 
iTtipoworing  it  to  tike  lauds  under  con- 
demnation proceedings,  it  was  not  there- 
after, while  still  a  trespasser,  deprived  of 


F.ev.  C.  1907;  rc-en.  Sec.  9902,  R.  C.  M. 
1921;  and.  Sec.  8,  Ch.  234,  L.  1961.  Cal. 
C.  Civ.  Proc.  Sec.  1254. 

Constitutionality 

Sections  93-9905.  93-9918,  and  93-9919 
.-■lid  this  section,  authorizing  an  appeal  hy 
plaintiff  after  payment  of  the  .judgment 
into  court  for  defendant  am)  after  secur- 
i!»S  possession  of  the  land,  do  not  contra- 
vene  section    14,   article   III,   of   the   state 


2229,  C.  Civ.  Proc.  1E95;   rc-en.  Sec.  7349,      the    right    to   again    invoke   the    power   of 

eminent   domain.  Spratt   v.   Helena   Power 
Transmission  Co.,  37  M  60,  93,  94  P  631. 

After  the  report  and  assessment  of  the 
commissioners  appointed  to  determine  the 
damages  in  eminent  domain  proceedings 
had  been  made  and  filed,  and  the  amount 
of  damages  so  assessed  had  been  paid  into 
court  for  the  owner  of  the  property,  the 
court  properly  permitted  plaintiff  to  con- 
tinue in  possession  of  the  property  which 
had  theretofore  been  obtained  under  an 
in, restitution  prohibiting  the  taking  of  order  in  a  like  proceeding,  the  judgment 
private  property  for  public  use  without  in  which  had  heen  reversed  on  appeal, 
paying  just  compensation  therefor.  State  Snrntt  v.  Helena  Power  Transmission  Co 
v.  Bradshaw  Land  &  Live  Stock  Co.,  99  37  M  GO,  93.  94  P  631 
M  95,  43  P  2d  674. 

References 
Recovery  of  Excess  from  Defendant  Rutte  Kloetric  Ry.  Co.  v.  Mathews,  34 

A  recital  in  condemnation  proceedings  M  187,  -192,  S"  P  460:  Helena  Power  Trans- 
lh.it  plaintiff  have  judgment  and  execution  mission  Co.  v.  Spratt,  40  M  254  255,  10C 
og:> inst  defendant  for  any  sum  theretofore 
paid  by  plaintiff  to  defendant  in  accord- 
ance with  the  award,  which  award  was 
appealed  from,  is  improper,  as  the  statute 
gives  an  ample  remedy  if  plaintiff  is  en- 
titled to  recover  any  amount  from  defend- 
ant. Great  Northern  Ry.  Co.  v.  Benjamin, 
.'/I   M   167,  175,  119  P  968. 


P  5;   Great  Northern  Rr.  Co.  v.  Fiske,  54 
M  231,  233,  169  P  44. 

Collateral  References 

Eminent  DomainC=>lS7,   188,  249. 

29    C.J.S.   Eminent   Domain    §§  221,   227, 

',    Eminent    Domain, 


Reversal  of  Order  of  Condemnation 
Merely    because    a    corporation    had    be- 
come   a    trespasser    by    reason    of    tho    re- 
Kcfcrences 


33 

18    Am.    Jur. 
§374. 


ioi: 


Provision  for  taking  or  retaining  posses- 
sion pending  appeal.  55  ALU  201. 
opinion);   State   Highway    Commission   v 
State  Highway  Commission  v.  Schmidt,      Churchwcll,  1-16  M  52.  403  P  2d  751 
M3    M    505,    391    P    2d    692    feonenrnna 


(9953)     Repealed. 


93-9921. 

Repeal 

Section   93-9921    (Sec.    597,    p.    195,    L. 
1^77),    relating   to  allowance    and    appor- 


tionment  of  costs,  was   repealed  by  Sec 

2,  Ch    453,  Laws  1973.  For  new  law,  sc^rv* 

sec.  93-9921.1.  '!R>78  SUPP1EMENT 


v  -,?■  ,i-\  Necessary  expenses  of  litigation.  The  condemnor,  shall 
tithiii  thirty  (30)  days  after  an  appeal  is  perfected  from  the  commission- 
ers award  or  report,  submit  to  condemnee  a  written  Anal  offer  of  judg- 
ment for  the  property  to  be  condemned,  together  with  necessary  expenses 
ot  condemnee  then  accrued.  . 

If  at   any   time   prior   to   ten    (10)    days   before   trial,   the   condemnee 

l?VCl  Wrrrtte"  ,,C,t,Ce  -that  thG  ofTcr  is  ac«Pted,  cither  party  may  then 
hie  the  offer  and  not.ee  of  acceptance  together  with  proof  of  service 
thereof  and  thereupon  judgment  shall  be  entered.  An  offer  not  accepted 
shal  be  deemed  withdrawn  and  evidence  thereof  is  not  admissible  at  the 
trial  except  in  a  proceedmg  to  determine  costs.  The  fact  that  an  ofTcr  is 
made  but  not  accepted  docs  not  preclude  a  subsequent  offer.  In  the  event 
of  litigation,  and  when  the  private  property  owner  prevails,  by  reccivin" 
an  award  in  excess  .of  the  final  offer  of  the  condemnor,  the  court  shall 
award  necessary  expenses  of  litigation  to  the  condemnee  '  197^ 


History:  En.  93-9921.1  by  Sec.  1.  Ch 
4S3..L.  1973. 

Title  of  Act 

An  art  i111plc111entin.tr  article  II.  section 
-*'  of  the  V>!>.  Montana  constitution,  by 
.'■■  >tiiliii|;  fur  an  award  including  net-cs- 
>Jiy  expenses  of  litip.aticui  when   the  pri- 


vate   property   owner    prevails;    repealing 
sect.or.  SM-9421.  U.  C.  M.  \y\7. 

Repealing  Clause 

Section  2  of  Ch.  453.  Laws   197.j  rcad 
Section    9.1-9921,    R.    C.    M.    19-17,    is   r'e- 
pealed. 


-    MEM 


93-9922 
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add  expert  witness  fees  other  than  as 
on  ordinary  witness.  State  v.  Heltborg, 
140  M  196,  369  P  2d  521,  525. 

Collateral  References 
Eminent  DomaixiC=>265. 
30  C.J.S.  Eminent  Domain  §  3S1  et  .seq. 
18    Am.    Jur.     1020,    Eminent    Domain, 
§  378   ct  seq. 

Relinquishment  of  part  of  land  or  in- 
corporeal rights  therein  as  affecting  costs. 
5  ALP.  2d  739. 

Liability  of  condemner  in  eminent  do- 
main proceeding  for  fees  of  expert   wit- 


nes^s  who  testified  for  property  owner. 
IS   ALR  2d  1225. 

Liability  for  costs  on  appeal  relating  to 
amount  of  condemnation  award.  50  ALR 
2d  1336. 

Costs  in  proceeding  for  condemning  a. 
public  utility  plant.    US  ALR  2d  407,  41-1. 

Liability  for  costs  in  trial  tribunal  in 
eminent  domain  proceedings  as  affected  by 
offer  or  tender  by  condemner.  70  ALR  2d 
S04. 

Liability  of  state,  or  its  agency  or 
board,  for  costs  in  eminent  domain  pro- 
ceeding.  72  ALR  2d  1379. 


y.3-9922.  (9954)  Rules  of  practice.  Except  as  otherwise  provided  in 
this  chapter,  the  provisions  of  sections*93-2301  to  93-S717  are  applicable  to 
and  constitute  the  rules  of  practice  in  the  proceedings  mentioned  in  this 
chapter. 


History:  En.  Sec.  2231,  C.  Civ.  Proc. 
1895;  re-en.  Sec.  7351,  Rev.  C.  1907;  re-en. 
Sec.  9954,  K.  C.  M.  1921.  Cal.  C.  Civ.  Proc. 
Sec.  125C. 

Attorney  Fees 

Under  this  section,  the  provisions  of 
sections  93-8C01  and  93-8618  lire  made 
applicablo  to  condemnation  proceedings 
for  a  private  road  of  necessity  and  there- 
fore attorney's  fees  aro  not  includable  as 
an  expense  under  93-9923.  Toiutcu  v. 
Thomas,  125  M  159,  232  P  2d  723,  725, 
20  ALR  2d  1285. 

Federal  Court  Practlco 

Where  United  Slates  district  couit  did 
not  make  findings  of  fact  and  state  eon 
elusions  of  law  before  entry  of  judgment, 
case  was  remanded  with  directions  to 
make  such  findings  of  fact  and  state  con- 
clusions of  law.  Dawson  County  v.  llagen, 
172  V  2d  387. 

Motion  to  Set  Asldo  Report 

In  case  commissioners  to  assess  damages 


in  eminent  domain  proceedings  do  not 
perform  their  whole  duty,  tho  injured 
party  may  move  to  set  aside  their  report. 
Spratt  v.  Helena  Power  Transmission  Co., 
37  M  00,  94,  94  P  031. 

Opening  and  Closing  Case 

The  party  upon  whom  the  burden  of 
proof  rests  is  entitled  to  open  and  close, 
and  this  is  the  defendant  where  t lie  only 
issue  is  the  amount  of  compensation.  State 
v.  Peterson,  134  M  52,  328  P  2d  617,  C29. 

References 

Yellowstone  Parle  R.  Co.  v.  Bridger  Coil 
Co.,  34  M  515,  5fi4,  S7  T  9C3;  Slate  v. 
Anderson,  92  M  313,  317,  13  P  2d  228; 
Housing  Authority  v.  Hjorlt,  109  .At  5">2, 
.•-.'.G.  98  P  2d  324;  Kendrick  v.  Powell,  119 
M  022,  178  P2d  859. 

Collateral  References 

Eminent  DomainC=>]60  et  seq. 

29   C.J.S.  Eminent  Domain   §  209. 


93-9923.  (9955)  Private  roads.  Private  roads  may  be  opened  in  the 
manner  prescribed  by  this  chapter,  but  in  every  case  the  necessity  of  the. 
road,  and  the  amount  oC  all  damage  to  be  sustained  by  the  opening  thereof, 
shall  be  first  determined  by  a  jury,  and  such  amount,  together  with  tbc  ex- 
penses of  the  proccrdiug,  shall  be  paid  by  the  person  to  be  benefited. 

this  section,  leading  from  a  public,  high- 
way through  lauds  of  a  private  owner  to 
those  owned  by  plaiiitiU",  may  bo  used 
by  the  public  generally,  although  others 
than  plain) iff  may  have  only  slight  oc- 
casion to  use  it,  tho  statute  authorising  its 
establishment,  as  this  section  does  under 
such  circumstances,  is  not  open  to  consti- 
tutional objection.  Komposh  v.  Powers,  75 
M  49J,  500  ct  seq.,  244  P  298. 


Hiitory:  En.  Sec.  2232,  C.  Civ.  l-roc. 
1895;  ro-cn.  Sec.  73.12,  l'.cv.  C.  1907;  re-en. 
Bee.  9955,  K.  C.  M.   1921. 

Constitutionality 

Whether  a  way  is  a  public  or  private 
oiio  is  determined  by  tho  extent  of  (he 
right  to  use  it,  not  by  tho  extent  to  which 
that  right,  is  actually  exercised;  and  if  a 
privato  road  sought  to  bo  established  under 


EMINENT  DOMAIN 


93-9925 


Cor.iinissioners  Not  Appointed 
l"iid«-r  section  52-1401,  and  this  sec- 
lion,  tin'  appointment  of  commissioners  t>> 
J.-t-Tmii:!'  the  damages  occasioned  by  t lie 
<">!:iMisbmcnt  of  a  private  roail  is  not 
!-.•■•■,  ■..  rv,  and  Die  matters  ordinarily  rte- 
ti-riiiiiifj  by  commissioners  in  eminent  do- 
■■•aiii  proceedings  are  determinable  by  the 
ji:rv.  Komposh  v.  Powers,  75  M  -103,  500 
.•:  s..|.,  241  P  293. 

Expenses  of  Proceedings 

Tli..'  provisions  in  thin  section  for  an 
award  of  expenses  of  the  proceedings  to 
defendant  apply  only  where  the  plaintiff 
m  Jtircessfnl.  Keudrick  v.  Powell,  119  M 
C22,  I7S  P  2d  S59. 

Attorney's  fees  are  not  allowed  as  an 
expense  of  a  proceeding  in  condemnation 
for  a  private  road  of  necessity  under  this 
[•erti.m  or  section  32-1401.  Section  93- 
9922  adopts  sections  93-S601  and  D3-S61S 
to  the  proceedings.  Under  93-StiOl  attor- 
neys fees  in  condemnation  proceedings 
are  not  enumerated,  nor  are  they  allowed 


under  93-S01S  as  a  cost  or  disbursement 
unless  specifically  authorized  by  law  or  ac- 
cording to  the  course  and  custom  of  the 
court.  In  Montana  it  is  not  customary  to 
include  attorney's  fees  as  a  cos';  and  in 
this  m  et ion  ai.d  32-1401  the  term  "ex- 
penses" is  synonymous  with  the  term 
■costs."  Tomtea  v.  Thomas,  125  M  159, 
232  P  2d  723,  725,  26  ALP  2d  1235. 

Implied   Kipht  of  Way 

There  are  no  implied  grants  or  reser- 
vations of  rights  of  way  of  necessity  in 
Montana.  Property  for  roads  muot  be  con- 
demned. Simonson  v.  McDonald,  131  M 
491,  311  P  2d  962,  9S4,  overruling  Herrin 
v.  Siebeu,  40  M  226,  127  P  323;  Violet  v. 
Martiu,  02  M  335,  205  P  221. 

Collateral  References 

Eminent  DotnainC=>19  et  scq.;  Private 
PoadsG=l  ct  seq. 

29  C.J.S.  Eminent  Domain  §§33-35;  72 
C.J.S.  Private  Koads  §  5  et  seq. 


93-9924.     (995G)  Exceptions.     Nothing  in  this  code  must  be  construed 
to  abrogate  or  repeal' any  statute  providing  for  the  taking  of  property  in 
^x-'-xcity,  town,  or  county  for  road  or  street  purposes. 
\     Jtory:     F.n.    Sec.    2233,   C.    Civ.   Proc.  Collateral  references 

■  ;  rc-cn.  Sec.  7353.  Kcv.  C.  1907;  rc-cii.  Eminent    DouiainC=»167    (5)    and    other 

particular  topics. 

29  C.J.S.  Eminent  Domain  §  ;>17. 


Sec.  <ID;,6,  li,  C.  M.  1921. 


93-9925.  (9957)  Temporary  logging  roads.  In  the  event  that  tempo- 
rary roads  for  logging  purposes  or  grounds  for  banking  purposes  arc  opened 
or  taken,  (lie  same  shall  include  only  the  temporary  right  to  use  the  same, 
mid  the  order  of  condemnation  for  said  road  shall  fix  the  length  of  time  and 
the  dale  from  which  such  road  shall  he  opened  or  land  shall  be  used 
and  at  the  expiration  of  said  period  so  fixed,  the  right  to  use  said  road 
<>r  land  shall  cease,  and  the  use  of  said  land  shall  revert  to  the  party  from 
whom  the  same  is  taken,  or  to  his  legal  successor  in  interest;  provided,  that 
"O  hinds  or  grounds  shall  be  taken  fo-r  such  temporary  logging  roads  or 
hanking  grounds  for  a  period  of  time  longer  than  five  years,  and  when 
taken  for  a  period  of  time  exceeding  one  year,  the  amount  of  damage  for 
swell  year  shall  be  fixed  separately,  and  the  amount  fixed  for  each  particular 
year  must  be  paid  ou  or  before  the  first  day  of  January  of  each  year;  and 
"i  the  event  that  the  amount  so  fixed  for  any  one  year  is  not  paid  as  herein 
specified,  then  and  in  that  event  the  use  of  such  lauds  shall  revert  to  the 
party  from  whom  the  same  is  taken,  or  to  his  successor  in  interest. 
History:     En.   Sec.    1,   Ch.   89,   ~L.   1907;  Collateral  P.cfcienccs 

RC;™'-rf'   C-   1007=   rc-cn-  Scc"  °957'  -Eminent  Dorn.unC=19,   58,   159-103,   317 

■  M-  J9_l.  et  s(>q 

ItiifrrcncM  £0  C- J  S-  Eminent   Domain   §§33  35,  90, 

93    1^1    "05 
Kiiiinn.son   v.  McDonald,  *I31  M  494,  3U  >         »-  ■■ 

I'M  M.-tt.  !>'U 


03-9926.  (903S)  Damages  to  be  paid  before  land  can  be  used.  In  any 
suit  for  the  opening  of  any  temporary  logging  road  or  for  the  use  of  any 
ground  or  land  for  banking  purposes,  the  court  shall  not  finally  order  the 
opening  of  such  road,  nor  the  right  to  use  such  land  or  ground,  until  the 
amount  assessed  as  damages  has  been  paid  into  coxirt  for  the  benefit  of  the 
party  or  parties  owning  or  holding  such  land;  and  in  the  event  that  any 
such  land  is  occupied  by  a  lessee,  such  lessee  shall  be  made  a  party  to  the 
suit,  and  the  final  decree  of  the  court  shall  apportion  the  amount  of  com- 
pensation received  between  the  lessee  and  the  owner  of  such  lands,  such 
decree  being  subject  to  the  right  of  appeal  of  any  party  in  interest. 

Illstory:     En.    Sec.   1,   Ch.   89,  L.    1907;  References 

Sec.  7355,  Rev.  C.  1907;  re-en.  Sec.  9958,  R.  Northern    Pacific    Kv.    Co.    v.    McAdow, 

C.  HJ.  1921.  44    M    5*7,   552,    121    P   473;    Komposk   v. 

Powers,  75  M  493,,  499,  244  P  208. 

1973    SUPPLS^NT    g3_9g27.     Relocation  assistance — purpose  of  act.     It  is  the  purpose  of 
this  act  to  provide  for  uniform  and  equitable  treatment  of  persons  dis- 


'PI 
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placed  from  their  homes,  businesses,  or  farms  as  a  result  of  federally  as- 
sisted programs,  to  establish  uniform  and  equitable  land  acquisition  poli- 
cies for  federally  assisted  programs  and  to  comply  with  the  federal 
"Uniform  Relocation  Assistance  and  Real  Property  Acquisition  Policies 
Act  of  1970." 

History:  En.  Sec.  1,  Ch.  3,  2nd  Ex.  L.      sistance   to  persons  displaced   as  a  result 
1971.  of    acquisition    of    land    for    federally    as- 


Title  of  Act 

An   act    to  provide  for   relocation   as- 


sisted  programs   and   to   provide   ior   ac- 
quisition practices. 


93-9928.  Definition  of  terms  in  relocation  assistance  law.  As  used  in 
this  act,  unless  the  context  otherwise  requires: 

(1)  "Agency"  means  the  state  of  Montana,  a  political  subdivision  of 
the  state  or  any  department,  agency  or  instrumentality  of  the  state  of 
Montana  or  of  a  political  subdivision  of  the  state. 

(2)  "Average  annual  net  earnings"  means  one-half  (y2)  of  any  net 
earnings  of  a  business  or  farm  operation,  before  federal  and  state  income 
taxes,  during  the  two  taxable  years  immediately  preceding  the  taxable 
year  in  which  such  business  or  farm  operation  moves  from  real  prooerty 
acquired  for  a  project  of  an  agency  (for  which  federal  financial  assistance 
is  available  to  pay  all  or  any  part  of  the  cost)  or  during  such  other  period 
as  the  acquiring  agency  determines  to  be  more  equitable  for  establishing 
such  earnings,  and  includes  any  compensation  paid  by  the  business  or  farm 
operation  to  the  owner,  his  spouse,  or  his  dependents  during  such  period. 

(3)  "Business"  means  any  lawful  activity,  excepting  a  farm  operation, 
conducted  primarily: 

(a)  for  the  purchase,  sale,  lease  and  rental  of  personal  and  real  prop- 
erty, and  for  the  manufacture,  processing,  or  marketing  of  products,  com- 
modities, or  any  other  personal  property; 

(b)  for  the  sale  of  services  to  the  public; 

(c)  by  a  nonprofit  organization;  or 

(d)  solely  for  the  purposes  of  section  3  [93-9929]  (1)  of  this  act,  for 
assisting  in  the  purchase,  sale,  resale,  manufacture,  processing,  or  market- 
ing of  products,  commodities,  personal  property,  or  services  by  the  erection 
and  maintenance  of  an  outdoor  advertising  display  or  displays,  whether 
or  not  such  display  or  displays  arc  located  on  the  premises  on  which  any 
of  the  above  activities  are  conducted. 

>(4)  "Displaced  person"  means  any  person  who,  on  or  after  the  effec- 
tive date  of  this  act,  moves  from  real  property,  or  moves  his  personal 
property  from  real  property,  as  a  result  of  the  acquisition  of  such  real 
property,  in  whole  or  in  part,  or  as  the  result  of  the  written  order  of 
an  acquiring  agency  to  vacate  real  properly,  for  a  program  or  project 
undertaken  by  the  agency,  for  which  federal  financial  assistance  wiil  be 
available  to  pay  all  or  any  part  of  the  cost;  and  solely  for  the  purposes 
of  section  3  [93-9929)  (1)  and  (2)  and  section  6  [93-9932]  of  this  acl,  as 
a  result  of  the  acquisition  of,  or  as  the  result  of  the  written  order  of,  lite 
acquiring  agency  to  vacate  other  real  property,  on  which  such  person  con- 
ducts a  business  or  farm  operation,  for  such  program  or  project.   The  lei  m 
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air-placed  person"  also  includes  a  person  who  moves  or  discontinues  his 
business  or  moves  other  personal  property,  or  moves  from  his  dwelling'  as 
the  direct  result  of  code  enforcement  activities,  or  a  program  of  rehabilita- 
tion of  buildings  conducted  pursuant  to  a  federal  program. 

(5)  "Federal  act"  means  the  "Uniform  Relocation  Assistance  and 
Real  Property  Acquisitions  Policies  Act  of  1970"  or  as  that  act  may  be 
amended. 

(6)  "Federal  financial  assistance"  means  a  grant,  loan,  or  contribution 
provided  by  the  United  States  except  any  federal  guarantee  or  insurance. 

(7)  "Farm  operation"  means  any  activity  conducted  solely  or  prima- 
rily for  the  production  of  one  (1)  or  more  agricultural  products  or  com- 
modities, including  timber,  for  sale  or  home  use,  and  customarily  produc- 
ing such  products  or  commodities  in  sufficient  quantity  to  be  capable  of 
contributing  materially,  to  the  operator's  support. 

(8)  "Person"  means  any  individual,  partnership,  corporation  or  asso- 
ciation. 

History:    En.   Sec.  2,  Ch.  3,  2nd  Ex. 
L.  1971. 

93-9929.  Payments  to  displaced  persons — moving  expense  allowance — 
business  losses.  (1)  Whenever  the  acquisition  of  real  property  for  a 
program  or  project  of  an  agency  (for  which  federal  financial  assistance  is 
available  to  pay  all  or  any  part  of  the  cost)  will  result  in  the  displacement 
of  any  person,  the  agency  shall  make  payment  to  the  displaced  person, 
upon  application  as  approved  by  the  agency,  for: 

(a)  actual  reasonable  expenses  in  moving  himself,  his  family,  busi- 
ss,  farm  operation,  or  other  personal  property; 

(b)  actual  direct  losses  of  tangible  personal  property  as  a  result  of 
moving  or  discontinuing  a  business  or  farm  operation,  but  not  to  exceed 
an  amount  equal  to  the  reasonable  expenses  that  would  have  been  required 
to  relocate  such  property,  as  determined  by  the  agency;  and 

(c)  actual  reasonable  expenses  in  searching  for  a  replacement  busi- 
ness or  farm. 

(2)  In  lieu  of  payments  for  actual  expenses  and  losses  under  subsec- 
tion (1)  of  this  section  a  person  who  is  displaced  from  a  dwelling  may 
elect  to  receive  a  moving  expense  allowance  determined  according  to  a 
schedule  established  by  the  agency  and  a  dislocation  allowance,  neither  of 
which  may  exceed  the  maximum  allowances  under  section  202  (b)  of  the 
federal  act. 

(3)  In  lieu  of  payments  for  actual  expenses  and  losses  under  subsec- 
tion (1)  of  this  section  a  person  who  is  displaced  from  his  place  of  busi- 
ness or  from  his  farm  operation  may  receive  a  fixed  payment  in  an  amount 
equal  to  the  average  annual  net  earnings  of  the  business  or  farm  operation 
provided  that : 

(a)  the  payment  shall  not  be  less  nor  more  than  the  amounts  set 
forth  in  section  202  (c)  of  the  federal  act; 

(b)  in  the  case  of  a  business  no  payment  shall  be  made  under  this 
subjection  unless  the  acquiring  agency  is  satisfied  that  the  business  cannot 
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be  relocated  without  a  substantial  loss  of  its  existing  patronage  and  is  not 
a  part  of  a  commercial  enterprise  having  at  least  one  (1)  other  establish 
ment  not  being  acquired  by  an  agency,  which  is  engaged  in  the  same  or 
similar  business. 

History:    En.  Sec.  3,   Ch.  3,  2nd  Ex. 
L.  1971. 

93-9930.  Additional  payments  for  displacement  from  dwelling  owned 
by  occupant.  (1)  In  addition  to  payments  otherwise  authorized  by  this 
act,  the  acquiring  agency  shall  make  an  additional  payment  to  any  dis- 
placed person  who  is  displaced  from  a  dwelling  actually  owned  and  occu- 
pied by  such  displaced  person  for  not  less  than  one  hundred  and  eighty 
(180)  days  prior  to  the  initiation  of  negotiations  for  the  acquisition  of  the 
property.   The  additional  payment  shall  include  the  following  elements: 

(a)  the  amount  may  not  exceed  the  amount  allowed  under  section  203 
of  the  federal  act, 

(b)  the  amount,  if  any,  which  when  added  to  the  acquisition  cost  of 
the  dwelling  acquired  by  the  agency,  equals  the  reasonable  cost  of  a  com- 
parable replacement  dwelling  which  is  a  decent,  safe,  and  sanitary  dwell- 
ing adequate  to  accommodate  such  displaced  person,  reasonably  accessible, 
to  public  services  and  places  of  employment  and  available  on  the  prh 
market.  All  determinations  required  to  carry  out  this  subsection  (b)  shall 
be  made  in  accordance  with  regulations  issued  by  the  acquiring  agency. 

(c)  the  amount,  if  any,  which  will  compensate  the  displaced  person 
for  any  increased  interest  costs  which  the  person  is  required  to  pay  for 
financing  the  acquisition  of  any  comparable  replacement  dwelling.  The 
amount  shall  be  paid  only  if  the  dwelling  acquired  by  the  agency  was 
encumbered  by  a  bona  fide  mortgage  which  was  a  valid  lien  on  such 
dwelling  for  not  less  than  one  hundred  and  eighty  (180)  days  prior  to 
the  initiation  of  negotiations  lor  the  acquisition  of  the  dwelling.  The 
amount  shall  be  equal  to  the  excess  in  the  aggregate  interest  and  other 
debt  service  costs  of  that  amount  of  the  principal  of  the  mortgage  on 
the  replacement  dwelling  which  is  equal  to  the  unpaid  balance  of  the 
mortgage  on  the  acquired  dwelling,  over  the  remainder  term  of  the  mort- 
gage on  the  acquired  dwelling,  reduced  to  discounted  present  value.  The 
discount  rate  shall  be  the  prevailing  interest  rate  paid  on  savings  deposits 
by  commercial  banks  in  the  general  area  in  which  the  replacement  dwe;i 

ting  is  located. 

■  (d)  reasonable  expenses  incurred  by  the  displaced  person  for  evi- 
dence of  title,  recording  fees,  and  other  closing  costs  incident  to  the  pur- 
chase of  the  replacement  dwelling,  but  not  including  prepaid  expenses. 

(2)  The  additional  payment  authorized  by  this  section  shall  be  made 
only  to  a  displaced  person  who  purchases  and  occupies  a  replacement 
dwelling  which  is  decent,  safe,  and  sanitary  not  later  than  the  end  of 
the  one  (1)  year  period  beginning  on  the  date  on  which  he  received  from 
the  agency  final  payment  of  all  costs  of  the  acquired  dwelling,  or  on  the 
date  on  which  he  moves  from  the  acquired  dwelling,  whichever  is  the  later 
date. 

History:    En.  Sec.  4,   Ch.  3,  2nd  Ex. 
L.  1971. 
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93-9931.  Additional  payments  for  displacement  from  rented  dwelling. 
In  addition  to  amounts  otherwise  authorized  by  this  act  the  acquiring 
agency  shall  make  a  payment  to  or  for  any  displaced  person  displaced 
from  any  dwelling  not  eligible  to  receive  a  payment  under  section  4  [93- 
9930]  of  this  act  if  the  dwelling  was  actually  and  lawfully  occupied  by 
the  displaced  person  for  not  less  than  ninety  (90)  days  prior  to  the  initia- 
tion of  negotiations  for  acquisition  of  such  dwelling.  The  payment  shall 
be  cither: 

(1)  the  amount  necessary  to  enable  the  displaced  person  to  lease  or 
rent  for  a  period  not  to  exceed  four  (4)  years,  a  decent,  safe,  and  sanitary 
dwelling  of  standards  adequate  to  accommodate  such  person  in  areas  not 
generally  less  desirable  in  regard  to  public  utilities  and  public  and  com- 
mercial facilities,  and  reasonably  accessible  to  his  place  of  employment, 
but  not  to  exceed  the  amount  allowable  under  section  204  of  the  federal 
act;  or 

(2)  the  amount  necessary  to  enable  such  person  to  make  a  down  pay- 
ment (including  reasonable  expenses  for  evidence  of  title,  recording  fees, 
and  other  closing  costs  incident  to  the  purchase  of  a  dwelling,  but  not 
including  prepaid  expenses)  on  the  purchase  of  a  decent,  safe,  and  sanitary 
dwelling  of  standards  adequate  to  accommodate  such  person  in  areas  not 
generally  less  desirable  in  regard  to  public  utilities  and  public  and  com- 
mercial facilities.  The  amount  payable  under  this  subsection  (2)  shall  not 
exceed  the  amount  allowable  under  section  201  of  the  federal  act  and  shall 
be  subject  to  the  same  matching  requirements  as  under  said  section. 

History:    En.  Sec.  5,   Ch.  3,  2nd  Ex. 
.1971. 

/  .... 

93-9932.  Relocation  advisory  services.  (1)  Whenever  the  acquisi- 
tion of  real  property  for  a  program  or  project  of  an  agency  (for  which 
federal  financial  assistance  is  available  to  pay  all  or  any  part  of  the  cost) 
will  result  in  the  displacement  of  any  person,  the  agency  shall  provide  a 
relocation  assistance  advisory  program  for  displaced  persons  which  offers 
the  services  described  in  this  section.  If  the  acquiring  agency  determines 
that  any  person  occupying  property  immediately  adjacent  to  the  real  prop- 
erty acquired  is  caused  substantial  economic  injury  because  of  the  acquisi- 
tion, he  may  offer  such  person  relocation  advisory  services. 

(2)  The  relocation  advisory  service  may  include  such  budget,  debt 
management  and  related  counseling  services  as  the  acquiring  agency  deter- 
mines will  assist  the  displaced  person.  The  relocation  assistance  program 
shall  include  such  measures,  facilities,  or  services  as  may  be  necessary 
or  appropriate  in  order  to : 

(a)  determine  the  need,  if  any,  of  displaced  persons,  for  relocation 
assistance; 

(b)  provide  current  and  continuing  information  on  the  availability, 
Prices,  and  rentals  of  comparable  decent,  safe,  and  sanitary  sales  and  rental 
housing,  and  of  comparable  commercial  properties  and  locations  for  dis- 
placed businesses; 

(c)  assist  a  displaced  person  displaced  from  his  business  or  farm 
operation  in  obtaining  and  becoming  established  in  a  suitable  replacement 
location ; 
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(d)  supply  information  concerning  federal  and  state  housing  pro- 
grams, disaster  loan  programs  and  other  federal  or  state  programs  otter- 
ing assistance  to  displaced  persons;  and 

(e)  provide  other  advisory  services  to  displaced  persons  in  order  to 
minimize  hardships  to  displaced  persons  in  adjusting  to  relocation; 

(f)  secure  the  co-ordinaticn  of  relocation  activities  with  other  project 
activities  and  other  planned  or  proposed  federal  or  state  actions  in  the 
community  or  nearby  areas  which  may  affect  the  relocation  program. 

(3)  In  order  to  prevent  unnecessary  expenses  and  duplication  of  func- 
tions and  to  promote  uniform  and  effective  administration  of  relocation 
assistance  programs,  an  agency  may  enter  into  contracts  with  any  indi- 
vidual, firm,  association,  or  corporation  for  services  in  connection  with 
such  programs,  or  may  carry  out  its  functions  under  this  act  through  any 
federal  or  stale  agency  having  an -established  organization  for  conclucti 
relocation  assistance  programs.  Each  agency  whenever  practicable,  si 
utilize  the  services  of  state  or  local  housing  agencies,  or  other  agencies 
having  experience  in  the  administration  or  conduct  of  similar  housing 
assistance  activities. 

'  History:    En.   Sec.  6,   Ch.  3,  2nd  Ex. 
L. 1971. 

93-9933.  Assurance  of  availability  of  suitable  replacement  dwellings. 
Whenever  the  acquisition  of  real  property  for  a  program  or  project  o; 
an  agency  (for  which  federal  financial  assistance  is  available  to  pay  all 
or  any  part  of  the  cost)  will  result  in  the  displacement  of  any  prison, 
the  agency  shall  assure  that,  within  a  reasonable  period  of  time,  prioi 
to  displacement  there  will  be  available  in  areas  not  generally  less  desirable 
in  regard  to  public  utilities  and  public  and  commercial  facilities  and  at 
rents  or  prices  within  the  financial  means  of  the  families  and  individuals 
displaced,  decent,  safe,  and  sanitary  dwellings,  as  defined  by  the  federal 
agency  concerned  with  administering  the  federal  financial  assistance,  equal 
in  number  to  the  number  of  and  available  to  such  displaced  persons  who 
require  such  dwellings  and  reasonably  accessible  to  their  places  of 
employment.  -    • 

History:   En.  Sec.  7,   Ch.  3,  2nd   Ex. 
L.  1971. 

93-9934.  Relocation  costs  included  in  project  costs — replacement  hous- 
ing. The  acquiring  agency  shall  include  the  cost  of  providing  payments 
and  assistance  under  the  provisions  of  this  act  in  the  cost  of  any  project 
for  which  federal  financial  assistance  is  available  to  pay  all  or  any  part 
of  the  cost.  The  acquiring  agency  shall  also  provide  the  payments  and 
assistance  and  assure  the  availability  of  replacement  housing  for  displaced 
persons,  who  arc  displaced  as  a  result  of  real  properly  being  acquired  by 
an  agency  and  furnished  as  a  required  contribution  incident  to  a  federal 
program  or  project.    ■ 

History:    En.  Sec.  8,  Ch.   3.  2nd   Kx. 
L.  1971. 
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93-9935.  Public  assistance  eligibility  unimpaired — tax  exemption  of 
payments.  No  payment  received  by  a  displaced  person  under  this  act 
shall  be  considered  as  income  or  resources  for  the  purpose  of  determining 
the  eligibility  of  any  person  for  assistance  under  any  state  law  or  for 
the  purposes  of  determining  income  under  state  tax  laws. 

History:    En.  Sec.  9,   Ch.  3,  2nd  Ex. 
L.  1971. 

93-9936.  Appeal  to  district  court  from  administrative  determination. 
Anv  person  aggrieved  by  final  administrative  determination  concerning 
eligibility  for  relocation  payments  authorized  by  this  act  may  appeal  such 
determination  to  the  district  court  of  the  county  in  which  the  land 
acquired  is  located. 

History:    En.  Sec.  10,  Ch.  3,  2nd  Ex. 
L.  1971. 

93-9937.  Appraisal  and  negotiation  policies — time  allowed  to  move — 
condemnation  proceedings.  An  agency  which  acquires  real  property  for 
a  pro°ram  or  project  for  which  federal  financial  assistance  will  be  avail- 
able to  pay  all  or  any  part  of  the  cost  of  such  program  or  project  shall 
comply  with  the  following  policies: 

(1)  The  agvacy  shall  make  every  reasonable  effort  to  acquire  expedi- 
tiously real  property  by  negotiation. 

(2)  Real  property  shall  be  appraised  before  the  initiation  of  negotia- 
tions, and  the  owner  or  his  designated  representative  shall  be  given  an 
opportunity    to   accompany   the   appraiser   during   his    inspection    of    the 

property. 

(3)  Before  the  initiation  of  negotiations  for  real  property,  an  amount 
shall  be  established  which  it  is  reasonably  believed  is  just  compensation 
therefor  and  such  amount  shall  be  offered  for  the  property.  In  no  event 
shall  such  amount  be  less  than  the  approved  appraisal  of  the  fair  market 
value  of  such  property.  Any  decrease  or  increase  in  the  fair  market  value 
of  real  property  prior  to  the  date  of  valuation  caused  by  the  public  im- 
provement for  which  such  property  is  acquired,  or  by  the  likelihood  that 
the  property  would  be  acquired  for  such  improvement,  other  than  that 
due  to  physical  deterioration  within  the  reasonable  control  of  the  owner, 
shall  be  disregarded  in  determining  the  compensation  for  the  property. 
The  owner  of  the  real  property  to  be  acquired  shall  be  provided  with  a 
written  statement  of,  and  summary  of  the  basis  for,  the  amount  established 
as  just  compensation.  Where  appropriate,  the  just  compensation  for  the 
real  property  acquired  and  for  damages  to  remaining  real  property  shall 
be  separately  stated. 

(4)  No  owner  shall  be  required  to  surrender  possession  of  real  prop- 
erty before  the  agreed  purchase  price  is  paid  or  before  there  is  deposited 
with  the  court,  in  accordance  with  applicable  law,  for  the  benefit  of  the 
owner,  an  amount  not  less  than  the  approved  appraisal  of  the  fair  market 
value  of  such  property,  or  the  amount  of  the  award  of  compensation  in 
the  condemnation  proceeding  of  such  property. 

(5)  The  construction  or  development  of  a  program  or  project  for 
whicli  federal  financial  assistance  will  be  available  to  pay  all  or  any  part 
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of  the  cost  of  the  program  or  project  shall  be  so  scheduled  that,  to  the 
greatest  extent  practicable,  no  person  lawfully  occupying  real  property 
shall  be  required  to  move  from  a  dwelling  (assuming  a  replacement  dwell- 
ing will  be  available)  or  to  move  his  business  or  farm  operation  without 
at  least  ninety  (90)  days'  written  notice  of  the  date  by  which  such  move 
is  required. 

(6)  If  an  owner  or  tenant  is  permitted  to  occupy  the  real  property 
acquired  on  a  rental  basis  for  a  short  term  or  for  a  period  subject  to 
termination  by  the  acquiring  agency  on  short  notice,  the  amount  of  rent 
required  shall  not  exceed  the  fair  rental  value  of  the  property  to  a  short- 
term  occupier. 

(7)  In  no  event  shall  the  time  of  condemnation  be  advanced,  or  nego- 
tiations or  condemnation  and  the  deposit  of  funds  in  court  for  the  use 
of  the  owner  be  deferred,  or  any  other  action  coercive  in  nature  be  taken 
to  compel  an  agreement  on  the  price  to  be  paid  for  the  property. 

....  (8)  If  an  interest  in  real  property  is  to  be  acquired  by  exercise  of 
the  power  of  eminent  domain,  formal  condemnation  proceedings  shall  b: 
instituted.  The  acquiring  agency  shall  not  intentionally  make  it  ncccssaiy 
for  an  owner  to  institute  legal  proceedings  to  prove  the  fact  of  the  taking 
of  his  real  property.  .  •  ;     -       •:--.•-. 

(9)  If  the  acquisition  of  only  part  of  the  property  would  leave  its 
owner  with  an  uneconomic  remnant,  an  offer  to  acquire  the  entire  property 
shall  be  made.  .. 

History:    En.  Sec.  11,  Ch.  3,  2nd  Ex. 
L.  1971.  ••.. 

93-9938.  Advancement  of  closing  costs  and  taxes  incurred  by  owner. 
Any  agency  acquiring  ieal  property  for  a  program  or  project  for  which 
federal  financial  assistance  will  be  available  to  pay  all  or  any  pari  of  the 
cost  of  the  program  or  project  shall,  as  soon  as  practicable  after  the  date 
of  payment  of  the  purchase  price  or  the  date  of  deposit  into  court  of  funds 
to  satisfy  the  award  of  compensation  in  a  condemnation  proceeding  to 
acquire  real  property,  whichever  is  the  earlier,  reimburse  the  owner,  to 
the  extent  the  acquiring  agency  deems  fair  and  reasonable,  for  expenses 
he  necessarily  incurred  for  recording  fees,  transfer  taxes,  and  similai  ex- 
penses incidental  to  conveying  such  .real  property  to  the  acquiring  agency; 
penalty  costs  for  prepayment  for  any  pre-existing  recorded  mortgage  oi 
deed  of  trust  entered  into  in  good  faith  encumbering  such  real  properly; 
and  the  prorata  portion  of  real  property  taxes  paid  which  are  allocable 
to  a  period  subsequent  to  the  date  of  vesting  title  in  the  acquiring  agency, 
or  the  effective  date  of  possession  of  such  real  properly  by  the  acquiring 
agency,  whichever  is  the  earlier.  ". 

Hir.tory:    En.  Sec.  12,  Ch.  3,  2nd  Ex. 
L.  1971.  .  ...-...•...< • 

93-9939.  Reimbursement  of  costs  when  condemnation  proceedings 
abandoned.  Where  a  condemnation  proceeding  is  instituted  by  an  agency 
to  acquire  real  property  for  a  program  or  project  for  which  federal  finan- 
cial assistance  is  available,  and  the  final  judgment  is  that  the  real  property 
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t  j,r  acquired  by  condemnation  or  that  the  proceeding-  is  abandoned, 

<.     '     vrl,-r  of  any  ri^ht,  title,  or  interest  in  such  real  property  shall   be 

■  I     ucli  sum  as  w''i-  in  tne  0P>n»on  of  tllc  court,  reimburse  such  owner 

Pal  .  ■.    ,,-asonable  attorney,  appraisal,  and  engineering  fees,  actually  in- 

-d  because  °*  tne  condemnation  proceedings.  The  award  of  such  sums 

CUT,rV e  paid  by  the  agency  which  sought  to  condemn  the  property. 

H!story:    En.  Sec.  13,   Ch.  3,  2nd  Ex. 
L.  1971. 

no  gcj40.     Expenses  included  in  inverse  condemnation  judgment  or  set- 

,t      Wliere  an  inverse  condemnation  proceeding  is  instituted  by  the 

r  ,,i'  any  right,  title,  or  interest  in  real  property  because  of  the  alleged 

.  .        (>f  his  property. lor  any  program  or  project  for  which  federal  frnan- 

\i     sSi,tance  will  be  available  to  pay  all  or  any  part  of  the  cost  of  the 

'    rr  Tin  or  project,  the  court,  rendering  a  judgment  for  the  plaintiff  in 

^r  T  '  r,,ceeding  and  awarding  compensation  for  the  taking  of  property, 

'     uoriicy  for  the  acquiring  agency  effecting  a  settlement  of  any  such 

M-fliMJ,  shall  determine  and  award  or  allow  to  such  plaintiff,  as  a  part 


:r. 


^f       ch  judgment  or  settlement,  such  sum  as  will,  in  the  opinion  of  the 
(),    such  attorney,  reimburse  such  plaintiff  for  his  reasonable  costs, 
CO\     rs,.|iients,  and  expenses  including  reasonable  attorney,  appraisal,  and 

•  ^.-iine  fees,  actually  incurred  because  of  such  proceeding, 
cngni'-'  <  •   o  •>  *■ 

History:    En.  Sec.  14,  Ch.  3,  2nd  Ex. 
L.  1971. 

q,  fjo41.     Acquisition    of    buildings    and   improvements    affected — pay- 

N     ts   ,0  tenant-     0)     Where  any  interest  in  real  property  is  acquired 

)        ,,,-ograin  or  project  for  which  federal  assistance  will  be  available  to 

*  j|  at  any  part  of  "the  cost  of  the  program  or  project,  the  acquiring 
.„  shall  acquire  an  equal  interest  in  all  buildings,  structures,  or  other 

"     .nVi-tneuts  located  upon  the  real  property  so  acquired  and  which  are 
..;,,•<(  to  be  removed  from  such  real  property  or  which  the  acquiring 
.„   determines  will  be  adversely  affected  by  the  use  to  which  such 
real  i><"|>crty  will  be  put. 

C?\      For  the  purpose  of  determining  the  just  compensation  to  be  paid 

f        ,,y  building,  structure,  or  other  improvement  required  to  be  acquired 

i      '  ,1,,1-ction   (1)  of  this  section,  such  building,  structure,  or  other  im- 

vni'ent  shall  be  deemed  to  be  a  part  of  the  real  property  to  be  acquired 

,j,|,  standing  the  right  or  obligation  of  a  tenant,  as  against  the  owner 

f  .  ,,y  other  interest  in  the  real  property,  to  remove  such  building,  struc- 

(ii    improvement  at  the  expiration  of  his  term,  and  the  fair  market 

I  '.   vvliitfi  such  building,  structure,  or  improvement  contributes  to  the 

f':r  „,:irkct  value  of  the  real  property  to  be  acquired,  or  the  fair  market 

'.  |       ,,f  such  building,  structure,  or  improvement  for  removal  from  the 

I  piiiperty,  whichever  is  the  greater,  shall  be  paid  to  the  tenant  therefor. 

-i».,yiuent  for  such  buildings,  structures,  or  improvements  as  set  forth 

.i,jii  .subsection    (2)    shall   not   result   in   duplication   of  any   payments 

,1  .,\\r<e  authorized  by  stale  law.   No  such  payment  shall  be  made  unless 

tl  •  (nvm'r  OI  the  land  involved  disclaims  all  interest  in  the  improvements 
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TITLE  57 

NUISANCES 
Chapter  J.    Nuisances  public  and  private — remedies,  57-101  to  57-115. 


CHAPTER  1 

NUISANCES  PUBLIC  ANP  PRIVATE— REMEDIES 

Section   57-101.  Nuisance  defined. 

57-102.  Public  nuisance. 

57-103.  Private  nuisance. 

57-104.  Wbat  is  not  deemed  a  nuisance. 

57-105.  Successivo  owners. 

57-106.  Abatement  does  not  preclude  action. 

67-107.  Lapso  of  time  does  not  legalize. 

57-108.  Abatement. 

57-109.  How  regulated. 

57-110.  Action  for  public  nuisance,  when  private  person  may  maintain. 

57-111.  Public  nuisance; — how  abated. 

57-112.  How  abated  by  persons. 

57-113.  Remedies  for  private  nuisance. 

57-114.  Abatement — when  allowed. 

57-115.  When  notice  is  required. 


57-101.  (8642)  Nuisance  defined.  Anything  which  is  injurious  to 
health,  or  is  indeceut  or  offensive  to  the  senses,  or  an  obstruction  to  the  free 
use  of  property,  so  as  to  interfere  with  the  comfortable  enjoyment  of  life  or 
property,  or  unlawfully  obstructs  the  free  passage  or  use,  in  the  customary 
manner,  of  any  navigable  lake,  or  river,  bay,  stream,  canal,  or  basin,  or 
any  public  park,  square,  street,  or  highway  is  a  nuisance. 


History:  En.  Sec.  4550,  Civ.  C.  1895; 
re-cn.  Sec.  61G2,  Rev.  C.  1907;  re-en.  Sec. 
8642,  E,  C.  M.  1921.  Cal.  Civ.  C.  Sec.  3479. 


ion — Prescriptive  Right 
:   ent — Water 


Adverse  Pos: 
Iiimitod  by  Edj 

Adverse  possession  and  exercise  of  right 
of  diverting  water  for  statutory  period  is 
sufficient  to  raise  presumption  of  a  grant, 
and  to  defeat  an  action  for  an  injunction 
against  a  private  nuisance;  the  extent  of 
the  prescriptive  right,  however,  must  bo 
limited  by  tho  actual  enjoyment,  and.  must 
bo  commensurate  with  that  enjoyment. 
Gibhs  v.  Gardner,  107  M  76,  82,  80  P  2d 
370. 

Construction  • 

This  section  must  be  given  a  common- 
senso  construction  so  as  not  to  suppress  a 
legitimate  business  on  account  of  somo 
maginary  or  trifling  annoy.iuco  which 
jfTemis  the  supersensitive  nerves  of  a  fas- 
tidious person;  however  a  home  owner  may 


not  be  compelled  to  live  in  positive  dis- 
comfort so  as  to  accommodate  another  in 
pursuit  of  business  offensive  to  mind  and 
tasto  of  average  individual.  Purcell  v. 
Davis,   100  M   430,  493,  50  P  2d  255. 

Defense  In  General 

Whero  mining  operations  constitute  a 
nuisance,  it  is  no  defenso  that  they  were 
carried  ou  accordinj^to  approved  methods, 
that  due  care  was  exercised,  or  that  min- 
ing is  necessary  to  the  industrial  life  of 
tho  particular  district.  Cavanaugh  v.  Cor- 
bin  Copper  Co.,  55  M  173,  179,  174  P  1S4. 

Grant  of  Power  as  a  Defenso  to  a 
Nuisance 

In  grants  of  authority  to  municipal  cor- 
porations, authority  to  commit  a  nuisance 
will  not  bo  implied  but  must  be  expres.-ieri; 
when  tho  use  and  enjoyment  of  a  legisla- 
tive grant  does  not  necessarily  and  natur- 
ally create  a  nuisance,  but  the  nuisance 
results   from   the   method   of   the   use   and 


of  the  tenant.  In  consideration  for  any  such  payment  the  tenant  shall  as- 
sign, transfer,  and  release  all  his  right,  title,  and  interest  in  and  lo  such 
improvements.  Nothing  in  this  subsection  (2)  shall  be  construed  to  de- 
prive the  tenant  of  any  rights  to  reject  payment  and  to  obtain  payment 
for  such  property  interests  in  accordance  with  other  laws  of  the  state. 

History:    En.  Sec.  15,  Ch.  3,  2nd  Ex. 
L.  1971. 

93-9942.  Duplication  of  eminent  domain  payments  not  intended.  No 
payment  or  assistance  provided  for  in  this  act  shall  be  required  to  be  made 
by  an  agency  if  the  displaced  person  receives  a  payment  required  by  the 
laws  of  eminent  domain  which  is  determined  by  the  agency  to  have  sub- 
stantially the  same  purpose  and  effect  as  such  payment  under  this  act. 

History:    En.  Sec.  16,  Ch.  3,  2nd  Ex. 
L.  1971. 

93-9943.  New  rights  and  powers  not  created.  (1)  The  provisions  of 
section  7  [93-9933]  of  this  act  create  no  rights  or  liabilities  and  shall  not 
affect  the  validity  of  any  property  acquisition  by  purchase  or  condemna- 
tion. 

(2)  Nothing  in  this  act  shall  be  construed  as  creating  in  any  condem- 
nation proceedings  brought  under  the  power  of  eminent  domain  any  ele- 
ment of  value  or  damage  not  in  existence  immediately  prior  to  the  effective 
date  of  this  act. 

(3)  Nothing  in  this  act  shall  be  construed  as,  directly  or  indirectly, 
granting  any  new  or  additional  power  of  eminent  domain. 

History:    En.  Sec.  17,  Ch.  3,  2nd  Ex.  ,  .:• 

L.  1971. 

i  •  ■  •  -■- 

93-9944.     Application  to  all  federally  assisted  programs.     This  act  shall 

apply  to  all  acquisitions  of  real  property  by  an  agency  for  a  program  or 

project  for  which  federal  financial  assistance  is  available  to  pay  all  or  any 

part  of  the  cost. 

History:    En.  Sec.  18,  Ch.  3,  2nd  Ex. 
L.  1971.  '    '  ,r- 
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enjoyment,  the  grant  constitutes  no  de- 
fense. Lennon  v.  City  of  Butte,  07  M  101, 
105,  214  P  1101. 

Nature  of  Proof  Required — Injunction 
In  seeking  to  enjoin  erection  of  oil  re- 
finery in  residential  section  because,  inter 
alia,  of  anticipated  reduction  in  market 
value  of  nearby  property,  plaintiff  must 
show  injury  is  practically  certain,  not 
merely  probable,  and  that  it  cannot -bo 
compensated  by  damages  in  an  action  at 
law.  Purccll  v.  Davis,  100  M  480,  404,  50 
P  2d  255. 

Sale  of  Intoxicating  Liquor  Not  Nuis- 
ance ia  Itself 

Salo  of  intoxicating  liquor  is  not  made 
a  nuisance  by  the  general  definition  of 
that  term  in  this  section.  State  ex  rcl. 
Nagle  v.  Naughtou,  103  M  300,  319,  03 
P  2d  123. 

Sale  of  Milk  at  Less  than  Minimum 
Price 

Sale  of  milk  at  price  less  than  minimum 
prescribed  by  milk  control  board  under 
section  2.7-107  was  a  nuisance,  being  an 
activity  which  war.  injurious  to  health. 
Montana  Milk  Control  Board  v.  Rehbcrg, 
141   M    149,   370   P   2d   503,   517. 

Sports  Activities 

"Peo  wee"  baseball  league  conducted  on 
empty  lot  in  residential  district  was  not 
nuisanco  under  statute,  notwithstanding 
evidence  that:  field  was  brightly  illumi- 
nated, crowds  were  noisy,  trafiie  was 
heavy,  field  was  dusty,  sonio  children  used 
foul  language,  balls  were  hit  into  neigh- 
boring yards  thereby  damaging  lawns  ami 
flowers,  and  games  were  played  after  10 
p.m.;  nuisance,  if  any,  was  private  and 
aroso  out  of  particular  manner  of  opera- 
tion of  legitimate  enterprise  nmL  lower 
courts  should  have  done  no  moro  than 
point  out  nuisance  and  decrco  methods 
calculated  to  eliminate  it.  Kasala  v.  Ka- 
lispell  Pee  'U'eo  Baseball  Longuv,  151  M 
109,  439  P  2d  05. 

Sufficiency  of  Complaint  Stating  Causo 
of  Action  for  Nuisance 

Sufficiency  of  complaint  against  city,  as 
stating  cause  of  action  for  maintaining  a 
sewer  in  such  a  manner  as  to  be  a  nuisance 
and  to  injure  the  plaintiff.  Murray  v. 
City  of  Butte,  35   M   161,   170,  S3   P   78;). 

Complaint,  in  action  to  enjoin  mainte- 
nance and  operation  of  storage  reservoir, 
authorized  by  law  and  under  section  57- 
104,  used  for  generating  electric  power,  on 
the  ground  that  it  constituted  a  nuisance 
by  flooding  plaintiff's  property,  did  not 
state  n  cause  of  action  in  the  absence  of 
an    allegation    of    negligence     J e flora    v. 


Montana  Power  Co.,  69   M  114,   137,  217 
P  652. 

Unlicensed  Photographers 

Activities  of  unlicensed  photographers 
could  not  be  enjoined  since  taking  of 
pictures  either  with  or  without  a  1; 
was  not  a  nuisance.  Montana  State  Board 
of  Examiners  v.  Keller,  120  M  304,  135  P 
2d  503,  506. 

■What  Constitutes  a  Nuisance 

Use  of  water  by  an  upper  appropriator 
in  such  a  way  as  to  carry  sand,  gravel, 
and  mining  debris  over  land  of  a  lower 
proprietor,  rendering  it  valueless,  c 
tutes  a  nuisance,  both  at  common  law 
and  under  this  section.  Chessman  v.  Hale, 
31  M  577,  5S4,  79  P  254,  68  LP.A  410,' 
3  Ann  Cas  1038,  distinguished  in  70  M 
333,  335,  225   P  S02. 

Conduct  of  labor  union  members  and 
their  sympathizers  in  congrejra  ting  in 
largo  numbers  in  immediate  vicinity  of 
property  of  a  person  whom  they  deem 
unfair  to  organized  labor,  impeding  travel 
on  the  sidewalk  in  front  of  such  property, 
and  interfering  with  the  business  tbere 
carried  on,  and  with  the  customers  at  such 
place,  constitutes  a  nuisanco  and  can  be 
enjoined.  Ivcrson  v.  Dilr.o,  44  M  270,  273, 
119  P  719. 

Labor  union's  peaceful  picketing  of 
theater  owned  by  person  alleged  to  be 
unfair  to  organized  labor  was  not  a 
nuisance,  and  injunction  was  denied.  Em- 
piro  Theater  Co.  v.  Cloke,  53  M  183,  195, 
103   P    107,   LKA    1917K   3M3. 

Railroad  which  allowed  carcass  of  horso 
killed  by  ono  of  its  trains  to  remain  on 
its  right  of  way  near  a  railroad  crowing, 
emitting  offensive  odors,  was  liable  for 
damages  occasioned  by  tho  nuisance,  in- 
cluding tlio  frightening  of  passing  teams. 
Great  Northern  By.  Co.  v.  Ennis,  230  red 
17,  21. 

Collateral  Eoforence3 
N'uis.nuceOl   et  sen,.,  59   et  soq. 
66   C.J.S.   Nuisances   §§  1,   8   et 
39   Am.   Jur.   230,   Nuisances,    §2. 

Effect  of  delay  in  seeking  equitable  re- 
lief  against    nuisance.     6    ALU    1093. 

Bight    to    enjoin    threatened    or    ar 
pated  nuisance.    7  ALB  749;  26  ALB  937; 
32   ABB   724   and   55   ALB  880. 

Pool  and  billiard  room  and  bowling 
alley,  power  to  declare  a  nuisance  per  so, 
and  right  to  enjoin  their  operations.  20 
ALB  1182;  29  ALB  41;  53  ALB  149  and 
72   ALB    1339. 

Agreement   or  assumption   of   partus   as 
affecting     tho    <|  ucst  ion     whether     niiiimcn 
caused    by   private   corporation    or    indiviil 
ual   i»  permanent  or  continuous.     2<    ALU 
01. 


DEFINITION 
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Slaughterhouse  as  nuisance.  27  ALR  329. 

Amusement  park  as  a  nuisance.  33  A-LB 
725. 

Saw  or  planing  mill  as  a  nuisance.  37 
ALR  6S9. 

"Comfort  stations."  42  ALR  S91  and 
55   ALR   472. 

Circuses,  carnivals,  and  similar  itinerant 
outdoor  amusements,  injunction  against 
use   of   property   for.     63    ALR   407. 

Spite  fences  and  other  spite  structures. 
133  ALR  691. 

Supermarket,  superstore,  or  public  mar- 
ket  ns   a   nuisance.     146   ALR   1407. 

Medical  clinic  as  a  nuisance.  153  ALR 
972. 

Zoning  regulation  as  affecting  question 
of  nuisance  within  zoned  area.  166  ALR 
659. 

Racing,  or  betting  on  races,  as  nuisance. 
160  ALU   126-1. 

Defense,  "coming  to  a  nuisance,"  as  a 
defense  or  operating  as  an  estoppel.  167 
ALR    1364. 

Zoning  laws  prescribing  conditions  of 
business  or  manufacturing  designed  to 
avoid  nuisanco  or  annoyance.  173  ALR 
271. 

Riding  academy  as  nuisance.  174  ALR 
755. 

Attracting  people  in  such  numbers  ns  to 
obstruct  access  to  tho  neighboring  prem- 
ises, as  nubiance.     2  ALU  :M   437. 

Casting  light  on  nnother's  premises  in 
connection  with  sporting  events  or  amusc- 
mcuts  as  a  nuisance.     5  ALU  2d  707,  70S. 

Coalyard  ns   nuisance.    8   ALR  2d   419. 

Sound  amplifiers  or  loud-speaker  broad- 
casts in  streets  and  other  public  places, 
public  regulation  and  prohibition  of.  10 
ALR  2d  627. 

Destruction  of  building,  judicial  deter- 
mination of  whether  building  constitutes 
nuisance  subject  to  destruction.  14  ALU 
2d   82. 

Animal  rendering  or  bone-boiling  plant 
or  busine>..  as  nuisance.     17  ALR  2d  1209. 

Dogs,  binls,  or  other  pets,  keeping  by 
tenant   as  a   nuisance.     IS   ALU  2d   SS0. 

Stockyard  as  a  nuisance.  18  ALU  2d 
1033. 

Blasting,  liability,  based  on  nuisance, 
for  property  damage  by  concussion  from. 
20   ALU  2d   1400. 

Phonograph,  loudspeaker,  or  other  me- 
chanical or  electrical  device  for  broadcast- 
ing music,  advertising,  or  rales  -talk  from 
business  premises,  as  nuisance.  23  ALU 
2d    12S9. 

Dust  ns  nuisance.     24  ALR  2d  194. 

Tourist  or  trailer  camps,  motor  courts 
or   motels  as  nuisances.   24   ALU   2d  571. 

Charity,  immunity  of  nongovernmental 
charity  from  liability  for  maintaining 
nuisance.     L">    ALU    2d    52, 

Hospital,  immunity  from  liability  for 
dumugis  fur  nuiuueu  in  opuiatiou  of  hos- 


pital by  state  or  governmental  unit  or 
agency.     25   ALU   2d   217. 

Private  school  as  nuisance.  27  ALR  2d 
1249. 

House-to-house  soliciting  and  peddling 
without  invitation  as  nuisance.  35  ALU 
2d    355    and    77   ALR   2d    1221. 

Pollution  of  subterranean  waters  as  nui- 
sance.    33   ALR   2d    12S5. 

Undertaking  establishment  as  nuisance. 
39   ALU  2d   1000. 

Sewage  disposal  plant  as  nuisance.  40 
ALR  2d   1177. 

Public  dances  or  dance  halls  as  nui- 
sances.    44  ALR  2d  1397. 

Quarries,  gravel  pits,  and  tho  liko  as 
nuisances.     47   ALR   2d  -190. 

Mu21ers  or  similar  noise-proventing  do- 
vices  on  motor  vehicles,  aircraft,  or  boats, 
validitv  of  public  regulation  roquiring.  49 
.ALR  2d  1202. 

Cemetery  or  burial  grounds  as  nuisance. 
50  ALR  2d  1324. 

"Spot  zoned"  property,  uso  of,  as  nui- 
sance.    51    ALR  2d   2S0". 

Public  dump  as  nuisance.  52  ALR  2d 
1134. 

Automobile  sales  lot  or  used  car  lot  as 
nuisance.     50  ALU  2d  770. 

Fishing,  boating,  bathing  or  the  like  in 
inland  lake  ns  nuisance.     57  ALR  2d  594. 

Billboards  and  outdoor  advertising  as 
nuisances.     58  ALU  2d   1314. 

Golf  course  or  driving  Tange  as  a  nui- 
sance.    03   ALU   2d    1331. 

Cats,  possession  of,  or  manner  of  keep- 
ing  as   nuisance.     73   ALU   2d    1040. 

.Merrv-go-rouud  as  nuisance.  75  ALU  2d 
803. 

Air  pollution,  validity  of  regulation  of. 
78    ALU   2d    1305. 

Water  sports,  amusements,  or  exhibi- 
tions as   nuisance.     SO   ALU   2d    1124. 

Doublo  parking  of  motor  vehicle  as 
nuisance.     82    ALU    2d    732. 

Moving  of  buildings  on  highways  as 
nuisanco.    S3  ALU  2d  478. 

Usury,  practice  of  exacting,  as  nuisance. 
83  ALR  2d  S4S. 

Automobile  wrecking  yard  or  place  of 
business    as    nuisance.     84    ALU    2d    053. 

Oil  refinery  as  a  nuisance.  SO  ALU  2d 
1322. 

Drive-in  restaurant  or  cafo  as  nuisanco. 
91  ALU  2d  572. 

Dairy,  creamery,  or  milk  distributing 
plant,  as  nuisanco.     92   ALU   2d   !>:•!. 

Swimming  pool,  private  residential  swim- 
ming pool  as  nuisance.     92  ALU  2d    1U.S5. 

Drive-in  theater  or  outdoor  dramatic  or 
musical  entertainment  us  nuisance.  93 
ALU   2d    1171. 

Gas  company's  liability  on  theory  of 
nuisanco,  for  personal  injury  or  property 
damage  cause. t  by  f.it  escaping  from  mains 
in   Mie.l.     96   ALU   2d    1034. 


57-102 


NUISANCES 


Pigs,    keeping    pigs    as    a    nuisance.     2 
ALP.   3d    Ml. 
Poultrv,    keeping    poultry    as    nuisance. 

2  ALU  3d  905. 

Motorbus  or  truck  terminal  as  nuisance. 

3  ALU  3d  1372. 

Electric  generating  plant  or  transformer 
station  as  nuisance.     4   ALR   3d   902. 

Saloons  or  taverns  as  nuisance.  5  ALR 
3d  989. 


Dogs,  keeping  of  dogs  as  enjoinablo 
nuisance.     11    ALR   3d    1399. 

Institution  for  tbe  punishment  or  re- 
habilitation of  crimiaais,  delinquents,  or 
alcoholics  as  enjoinable  nuisance.  21  ALT: 
3d   105S. 

Gun  club,  or  shooting  gallery  or  range, 
as   nuisance.     26    ALR   3d    G61." 

Horses:  keeping  horses  as  nuisance.  27 
ALU   3d  C27. 


57-102.  (86-13)  Public  nuisance.  A  public  nuisance  is  one  vrhich  affects 
at  the  same  time  an  entire  community  or  neighborhood,  or  any  considerable 
number  of  persons,  although  the  extent  of  the  annoyance  or  damage  inflicted 
upon  individuals  may  be  unequal. 

Possession  of  Intoxicating  Liquor 
The  possession  of  a  pint  of  moonshine 
liquor  by  defendant  in  bis  dwelling  house 
did  not  constitute  a  public  nuisance  where 
uo -proof  was  made  showing  a  single  salo 
or  attempted  sale;  the  liquor  was  discov- 
ered by  a  search  of  the  premises  made 
without  information  that  it  was  th.'re: 
and  possession  of  such  a  small  amount  of 
liquor  could  not  endanger  tho  public 
health,  safety,  peace  or  comfort  of  tho 
whole  community  or  a  considerable  num- 
ber of  peonle.  City  of  Roz.onian  v.  Merreil, 
81    M   19,   29,   261    P   876. 


>tk,tory:  En.  Sec.  4551,  Civ.  C.  1895; 
re-en.  Sec.  6163,  Rev.  C.  1907;  re-en.  Sec. 
8643,  R.  C.  I.I.  1921.  Cal.  Civ.  C.  Sec.  3430. 
Based  oa  Pield  Civ.  C.  Sec.  1950. 

Bawdyhouso 

A  bawdyhouse  is  a  public  nuisance  un- 
der this  section.  State  ex  rel.  Ford  v. 
Young,  54  M  401,  404,  170  P  947,  explained 
in  129   II   106,  113,  233   P  2d  594. 

Chlclicu-Ralsin.o;  Business 

Chickcn-r:iisinjj  business  was  not  a  pub- 
lic nuisance.  McCollum  v.  Kolokotrones, 
131    M   438,   311   P   2d   780,  782. 

Obstructing  Streets 

Under  rulo  that  private  person  may 
maintain  action  to  abate  public  nuisance 
if  it  causes  special  or  peculiar  injury  to 
him,  substantial  in  its  nature,  complaiut 
by  owners  of  residential  property  on 
streets  facing  a  lake,  against  lumber  com- 
pany which  had  caused  large  quantities  of 
lumber  to  bo  piled  across  the  street  ends 
and  along  the  lake  front  between  high 
and  low  watermark,  thus  cutting  off  access 
to  the  lake,  alleging  that  defendant's  acts 
made  their  property  le33  desirable  and  loss 
valuable  for  residential  purposes,  prevent- 
ed them  from  reaching  the  water's  edge, 
etc.,  stated  p.  caur.e  of  action.  Paucett 
v.  Dewey  Lumber  Co.,  82  M  250,  259,  266 
P  646. 

57-103.     (8644)  Private  nuisance. 

definition  of  the  last  section  is  private. 

History:  En.  Sec.  4552,  Civ.  C.  1£35; 
ro-en.  Sec.  C164,  Rev.  C.  1907:  re-en.  Sec. 
8644,  R.  C.  M.  1921.  Cal.  Civ.  C.  Sec.  3481. 
ricld   Civ.   C.   Sec.    1951. 

When  PnbUc  or  Private 

A   nuisanco   is  common   or   public   whero 


What  Constitutes  a  Public  Nuisance 
.Under  this  section,  a  public  nuisance  is 
ouo  which  affects  an  entire  neighborhood 
or  community  or  any  considerable  number 
of  persons.  Citv  of  liozcraan  v.  Merreil, 
81    M    19,   29-,   261    P    876. 

When  Public  or  Private 

A  nuisance  is  common  or  public  whero 
it  affects  rights  to  which  every  citizen  is 
entitled;  it  is  private  where  it  affects  a 
single  individual  or  a  determinate  number 
of  persons  in  the  enjoyment  of  some  ;-ri- 
vato  right  not  common  to  the  public. 
Gibbs  v.  Gardner,  107  il  76,  SI,  £0  P  2d 
370. 


Every  uuisance  not  included  in  the 


it  affects  rights  to  which  overy  citizen  is 
entitled;  it  is  private  whero  it  affects  a 
single  individual  or  a  determinate 
ber  of  persons  in  the  enjoyment  of  somo 
privato  ri^ht  not  common  to  the  p 
Gibbs  v.  Gardner,  107  M  76,  SI,  6U  P  2d 
37(1. 


67-104.  (SO-ij)  What  is  not  deemed  a  nuisance.  Nothing  which  is  done 
or  maintained  under  tho  express  authority  of  a  statute  can  be  deemed  a 
nuisance. 


ABATEMENT 
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History:  En.  Sec.  4553,  Civ.  C.  1S95; 
re-en.  Sec.  6165,  Rev.  C.  1207;  re-en.  Sec. 
8645,  R.  C.  M.  1021.  Cal.  Civ.  C.  Sec.  3432. 
Field  Civ.   C.   Sec.   1052. 

Gambling 

Premises  wherein  punch  boards  are  op- 
erated may  be  abated  as  a  nuisance  inas- 
much as  it  constitutes  gambling.  State 
ex  rel.  Harrison  v.  Deniff,  120  M  109,  245 
P  2d  140,  141. 

TJse  &nd  Enjoyment  of  Grant 

In  grants  of  authority  to  municipal  cor- 
porations, authority  to  commit  a  nuisance 
will  not  be  implied  but  must  be  expressed; 
when  use  and  enjoyment  of  a  legislative 
grant  does  not  necessarily  and  naturally 
creato  a  nuisance,  but  nuisance  results 
from  tho  method  of  the  use  and  enjoy- 
ment, the  grant  constitutes  no  defense. 
Lennon  v.  City  of  Butte,  G7  M  101,  106, 
214   P   1101. 

Waters  and  Watercourses 

A  complaint  to  enjoin  tho  maintenance 
and  operation  of  a  storage  reservoir  used 
xor  generating  electric  power,  on  tho 
round  that  it  constituted  a  nuisance  dur- 
ing tho  winter  months  when  water  was 
released  for  power  development  purposes 
causing  an  unnatural  fluctuation  of  several 
feet  in  tho  level  of  the  river  below  which 


caused  ice  to  break  and  jam  flooding  plain- 
tiff's property,  did  not  state  a  cause  of 
action  in  the  absence  of  an  allegation  of 
negligence,  tho  operation  of  the  reservoir 
being  authorised  bv  law.  Jcffers  v.  Mon- 
tana Power  Co.,  6S".\I  114,  139,  217  P  652. 

There  can  be  no  question  but  that  tho 
irrigation  company  was  expressly  author- 
ized to  construct  and  maintain  the  em- 
bankment and  grade  for  tho  canal  by 
section  15  of  article  III  of  the  constitu- 
tion, and  section  S9-&20,  in  effect  since 
1?95,  and  "nothing  which  is  done  or  main- 
tained under  express  authority  of  a  statute 
can  bo  deemed  a  nuisance."  Gray  v.  Covo 
In-.  Dist.,  86  M  562,  506,  2S4  P  539;  Peel 
v.  Chicago,  M.,  St.  P.  i  P.  R.  Co.,  94  M 
334,  340,  22  P  2d  617. 

Since  a  railroad  is  authorized  by  law 
to  maintain  embankments  across  water- 
ways, and  nothing  maintained  under  au- 
thority of  law  can  be  deemed  a  nuisance, 
an  embankment  constructed  aud  main- 
tained so  as  not  to  constitute  a  nuisance 
per  se  may  not  be  held  to  h.ivo  been 
negligently  constructed.  Heckaman  v. 
Northern  Pacific  liy.  Co.,  93  M  363,  377, 
20   P   2d   253. 

Collateral  P.cferenccs 

NuisauccC^o,  G,  64,  65. 

6G  C.J.S.  Nuisances  §§9,  17  ct  seq. 


57-105.     (8G1G)  Successive  owners 
who  neglects  to  abate  a  continuing  n 
property,  created  by  a  former  owner, 
us  the  one  who  first  created  it. 

History:  En.  Sec.  455-1,  Civ.  C.  1805; 
ro-on.  Sec.  C1C6,  Hcv.  C.  1907;  rc-en.  Sec. 
8G4G,  K,  O.  M.  1021.  Cal.  Civ.  C.  Sec.  3483. 
Field  Civ.  C.Bcc.  1953. 

Notico 

It  is  not  necessary  to  give  notico  to 
abato  to  ono  who  continues  a  nuisance 
beforo  bringing  suit  for  damages.  Wat- 
son v.  Colusa-Parrot  Mining  &  Smelting 
Co.,  31   M   513,  524,  79   P   14. 

Nuisance  Created  by  Structure 
This  section  is  limited  to  nuisances 
which  arc  created  by  erection  of  a  struc- 
ture and  which  may  be  termed  nuisances 
per  so,  and  docs  not  comprehend  ,a  nui- 
E.inco  arising  becauso  of  manner  of  using 
property  or  a  structure  who.ie  mere  crea- 
tion did  not  constitute  a  nuisance.  Mid- 
land Kmpiro  Parking  Co.  v.  Vale  Oil  Corp., 
119    M   36,   109   I'  2.1   7<>2,   734. 


Every  successive  owner  of  property 
uisance  upon,  or  in  the  use  of,  such 
is  liable  therefor  in  the  same  manner 


Oil  Refinery 

An  oil  rcCnory  is  not  harmful  per  so, 
whether  it  is  a  nuisance  in  a  given  case 
depending  upon  how  it  is  oporatcd,  and 
hence  former  owner  and  oporator  of  oil 
refinery  was  not  liablo  for  damage  to  ad- 
jacent ;.laughterhcuso  premises  aftor  salo 
of  refinery  to  another  company,  though 
similar  injury  to  slaughterhouse  occurred 
while  refinery  was  under  operation  of 
former  owner.  Midland  Empire  Packing 
Co.  v.  Yale  Oil  Corp.,  119  M  36,  1G9  P  2d 
732,   734. 

Collateral  References 

NuisanceO>10,  70. 

60   C.J.S.   Nuisances  §  So  ct   seq. 

39  Am.  Jur.  343-322,  Nuisances,  §  32-40. 

Liability  of  purchaser  of  premises  for 
nuisanco  thereon  created  by  predecessor. 
14   ALU   1094. 


57-100.  (Sf>l7)  Abatement  doC3  not  prccludo  action.  The  abatement  of 
).t  nuisance  dors  not  prejudice  the  riic'ut  of  any  person  to  recover  damages 
for  its  past  existence. 
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History:  En.  Sec.  4555,  Civ.  C.  1895; 
re-en.  Sec.  6167,  Eev.  C.  1907;  re-en.  Sec. 
86-17,  E.  C.  M.  192L  Cal.  Civ.  C.  Sec.  3484. 
Field  Civ.  C.  Sac.  1954. 

Action  against  City 

Where  city  maintained  private  nuisance 
which  a  party  abated  at  his  own  expense, 
he  might  recover  from  city  such  damages 
as  he  sustained  by  reason  of  the  mainte- 


nance ui"  such  nuisance,  and  could  recover 
the  necessary  expense  in  abatir-  it  as  an 
clement  of  such  damages.  Murrav  v.  City 
of  Butte,  35  M  161,  168,  S8  P   laO. 

Collateral  Eeferences 

Xuis:inccC=>4-l-43. 

06   C.J.S.   Nuisances   §  139. 

39   Am.  Jur.   395,   Nuisances,   §  13-. 


57-107.  (8648)  Lapse  of  time  does  not  legalise.  No  lapse  of  time  can 
legalize  a  public  nuisance,  amounting  to  an  actual  obstruction  of  public 
right. 


History:  En.  Sec.  4570,  Civ.  C.  1895; 
re-en.  Sec.  6168,  Eer.  C.  1907;  re-en.  See. 
8648,  E.  C.  M.  1921.  Cal.  Civ.  C.  Sec.  3490. 
Field  Civ.  C.  Sec.  1955. 


Collateral  Eeferences 

NuisanceC=>ll-17,  CO,  73. 

66  C.J.S.  Nuisances   §§  91,  93. 


57-108.     (8649)  Abatement.     The   remedies   against  a  public   nuisance 
are: 

1.  Indictment  or  information; 

2.  A  civil  action;  or, 

3.  Abatement. 


History:  En.  Sec.  4571,  Civ.  C.  1895; 
ro-en.  Sec.  61C9,  Uev.  C.  19U7;  ro  en.  Sec. 
86-49,  E.  C.  U.  1921.  Ca).  Civ.  C.  Sec.  3491. 
Based  on  Field  Civ.  C.   Sec.   1956. 

Operation  and  Effect 

The-  attorney  general  has  power,  by  in- 
junction, to  obtain  the  suppression  of  a 
bawdyhouse  as  a  nuisance.  Stale  ex  rel. 
Ford  v.  Young,  54  M  401,  404,  170  1>  917, 
explained  in  129  M  106,  113,  2S3  V  2d  594. 

Collateral  Ecfcroxes 
NuisanccC=>18-f>.S,   71-96. 
66  C.J.S.  Nuisances  §§  70-89,   102-179. 
39  Am.  Jur.  371,  Nuisances,  §  117  et  scq. 

Constitutionality  of  statutes  conferring 
on  chancery  courts  power  to  abate  public 
nuisances.  '5  ALU  1474;  22  ALU  542  and 
75   ALE   1298. 

Effect  of  delay  in  seeking  equitnblo  re- 
lief against  nuisance.     6  ALII    109S. 

Right  to  enjoin  threatened  or  antici- 
pated nuisance.  7  ALU  749;  26  ALR  937; 
32   ALB  724   and   55   ALR   8S0. 


Necessity  of  knowledge  by  owner  of  real 
estate  of  a  nuisance  maintained  th»rcon 
by  another  to  .subject  him  to  the  operation 
of  a  statute  providing  for  the  abatement 
of  nuisances,  or  prescribing  a  pecuniary 
penalty  therefor.  12  ALU  431  j.nd  121 
ALU  C42. 

Comparative  injury  doctrine  in  suit  to 
enjoin    nuisance.     61    ALU   924. 

Venuo  of  suit  to  enjoin  nuisance.  7 
ALU  2d   481. 

Tenant's  action  for  damages  against 
stranger  for  nuisance  to  health  and  com- 
fort.    12   ALR   2d    1228. 

Joinder,  in  injunction  action  to  restrain 
or  abate  nuisance,  of  persons  contributing 
thereto  through  scparato  and  independent 
acts.     45    ALU   2d    1284. 

Lifo  tenant's  right  of  action  for  injury 
or  damage  to  property.     49  ALR  2d   1117. 

Contributory    negligence    or    assuint-iicrc 
of  risk  as  defense  to  action  for  damages 
for  nuis.inco — modem  views.     73   AL. 
1378. 


57-109.     (8650)  How  regulated.     The  remedy  by  indictment  or  informa- 
tion is  regulated  by  Title  94. 


History:  En.  Sec.  4572,  Civ.  C.  1895; 
rc-en.  Sec.  6170,  I'.ev.  C.  1907;  re-en.  Sec. 
8650,  R.  C.  M.  1921.  Cal.  Civ.  C.  Sec.  3-192. 
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Collatoral  Eofoicnces 

Nuis.anecOSO  et   Bcq. 

66  C.J.S.  Nuisances  §159  et  seq. 

39  Am.   Jur.  419-454,  Nuisances,   §$17S- 


57-110.  (8651)  Action  for  public  nuisance,  when  private  person  may 
maintain.  A  private  person  may  maintain  an  action  for  n  public  nuisance, 
if  it  is  specially  injurious  to  himself,  but  not  otherwise. 
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History:  En.  Sec.  4573,  Ci7.  0.  1895; 
re-on.  Sec.  6171,  Rev.  0.  1007;  rc-ea.  Sec. 
8651,  R.  C.  M.  1021.  Cal.  Civ.  C.  Sec.  3493. 
Field  Civ.  C.  Sec.  1958. 

Chicken-Raising  Business 

Chicken-raising  business  did  not  consti- 
tute a  nuisance  where  defendants  kept 
their  property  clean  and  conducted  their 
enterprise  in  a  reasonable  and  proper  man- 
ner, none  of  structures  or  chickens  or  use 
thereof  had  damaged  the  plaintiff  or  the 
neighborhood,  and  structures  did  not  cou- 
etituto  a  firo  hazard.  McCollura  v.  Ko- 
lokotrones,  131  M  438,  311  P  2d  780,  783. 

Obstructing  Streets 

Complaint  by  owners  of  residential  prop- 
erty on  streets  facing  a  lake,  against  a 
lumber  company  which,  had  caused  large 
quantities  of  lumber  to  be  piled  across  the 
stroot  ends  and  along  the  lake  front  be- 
tween high  and  low  watermark,  thus  cut- 
ting off  access  to  the  lake,  alleging  that 
defendant's  acts  mado  their  property  less 
desirable  and  less  valuable  for  residential 
purposes,    prevented    them    from    reaching 


the  water's  edge,  etc.,  stated  a  cause  of 
action.  Faucett  v.  Dewey  Lumber  Co.,  82 
M  250,  259,  266  P  616. 

Operation  and  Effect 

Since  private  person  may  maintain  ac- 
tion for  public  nuisance  if  it  is  specially 
injurious  to  himself,  fact  that  conduct 
constituted  public  nuisance  did  cot  defeat 
right  to  injunction.  Iversoa  v.  Dilno,  44 
M  270,  276,  119  P  719. 

Special  Daiu3ge 

Where  owner  of  tourist  camp  sought  to 
have  chickcu-raising  business  on  nearby 
property  declared  a  public  nuisance  and 
abated,  it  was  incumbent  upon  the  owner 
to  prove  special  damage,  in  other  words, 
damage  distinct  from  that  unto  tho  public 
at  large.  McCollum  v.  Kolokotrones,  131 
II  43S,  311   P  2d   780,  783. 

Collateral  References 
XuisanceC=>71-76. 
66  C.J.S.   Nuisances   §  7S   et  scq. 
39  Am.  Jur.  37S-3SS,  Nuisances,  §§  124- 
127. 


67-111.     (8G52)  Public  nuisance — how  abated.  A  public  nuisance  may 
be  abated  by  an}'  public  bodj"  or  ofneer  authorized  thereto  by  law. 

Collateral  References  '   ' 


History:  En.  Sec.  4574,  Civ.  C.  1805; 
ro  on.  Hoc.  617?.,  Rov.  C.  1907;  rc-en.  Sec. 
8G02,  R.  O.  M.  1921.  Cal.  Civ.  C.  Sec.  3404. 
Field  Civ.  C.  Sec.  1959. 

Oross-Rofcrcnccs. 

Abandoned  bor:<es  on  public  range,  sec. 
46-1802. 

Alcoholic  beverage  bottle  clubs,  sec.  4- 
173. 

Beer  Act  violations,  sec.  4-345. 

Board  of  health,  powers,  sec.  69-4509. 

Buildings  constituting  nuisance,  sec.  94- 
1001  ot  seq. 

City  and  town  councils,  power  to  define 
and   abate   nuisances,   sec.   11-935. 

Criminal  nuisance,  sees.  94-1001  to  94- 
1011. 

Dilapidated   buildings,  sec.  82-1219. 

Encroachmonts  on  highwavs,  sec.  32- 
4408. 

Fallen   wiro    fencing,   sec.   46-1101. 

Gambling   apparatus,   sec.   94-2109. 

Liquor,  unlawful   sale,  sec.   4-239. 

Malo  cquino  animals  rMnning  at  large, 
sec.  46-1703. 

Mausoleums  or  columbariums  erected  in 
violation,   of   act,   sec.   9-1013. 

Noxious  weeds  and  seed,  sees.  16-1701, 
10-1702. 

Prostitution,  gambling,  opium  use,  build- 
ings  whero   such    takes   place,   sec.   94-10i'2. 

Smoke  us  nuisance,  set3.  11-2501  lo  11- 
2511. 

Unsanitnry  public  buildings,  sec.  69- 
4118. 


NuisanceC=77-S8. 
66   C.J.S.   Nuisnnces  §  108. 
39  Am.  Jur.,  408-470,  Nuisances,  §§  146- 
193. 

Constitutionality  of  statute  conferring 
on  chancery  courts  power  to  abate  public 
nuisances.  5  ALR  1474;  22  ALU  542  and 
73   ALU    1298. 

Liability  of  municipality  for  damages 
or  compensation  for  abating  as  a  nuisance 
what  is  not  in  fact  such.     46  ALU  362. 

Right,  as  between  state  and  county  or 
municipality,  to  maintain  action  to  abate 
a  public  nuisance  in  a  street  or  highway. 
65   ALR  69!). 

Failuro  of  police  officer  to  suppress 
bawdyhousr  ns  conduct  contemplated  by 
statutes  which  makes  neglect  of  duty  by 
public  oflicer  or  employee  a  punishable 
offense     134  ALR   1250. 

Venuo  of  suit  to  enjoin  nuisance.  7 
ALR  2d  481. 

Constitutional  rights  of  owners  as 
against  destruction  of  building  bv  public 
Authorities.     14  ALR  2d   73. 

Power  of  municipal  corporation  to  de- 
clare stockvards  to  be  nuisances.  18  ALU 
2d   1039. 

Tourist  or  trailer  camps,  motor  courts 
or  motels  as  nuisances  subject  to  abate- 
ment.    22   ALR  2d   Hul. 

Joinder,  in  injunction  action  to  restrain 
or  abate  nuisance,  of  persons  contributing 
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thereto  through  separate  and  independent 
acts.     45   ALII   2d   1234. 


Municipal  power  to  abate  billboards  and 
outdoor  advertising  as  nuisances.  53  ALK 
2d  1314. 


57-112.  (S653)  How  abated  by  persons.  Any  person  may  abate  a  public 
nuisance  which  is  specially  injurious  to  him  by  removing,  or,  if  necessary, 
destroying  the  thing  that  constitutes  th?  same,  without  committing  a  breach 
of  the  peace  or  doing  unnecessary  injury. 

so,  and  where  by  his  failure  in  that  respect 
a  nuisance  is  created,  its  presence  i3  not 
a  justification  for  evicting  the  tenant  on 
theory  that  the  nuisance  is  thereby  being 
abated.  Quong  v.  McEvoy,  70  M  99,  104, 
224  P  266. 


History:  En.  Sec.  4575,  Civ.  C.  1895; 
re-en.  Sec.  G173,  Rev.  C.  1907;  re-en.  Sec. 
8653,  R.  C.  M.  1921.  Cal.  Civ.  C.  Sec  3495. 
Field  Civ.  C.  Sec.  1960. 

Operation  and  Effect 

The  right  given  a  person  by  this  section 
to  abate  a  nuisance  which  is  especially 
injurious  to  him,  may  be  exercised  "only 
tinder  those  circumstances  which  necessity 
indulges  in  cases  of  extremity  or  great 
emergency  wherein  the  ordinary  remedy 
by  legal  proceedings  is  ineffectual."  Ouong 
v.   McEvoy,   70    M   99,    101,   224   P   2*66. 

In  absence  of  provision  in  lease  requir- 
ing tenant  to  keep  premises  in  condition 
fit  for  occupation,  landlord  has  duty  to  do 


Collateral  References 

NuisaneoO=>74. 

G6  C.J.S.  Nuisances  §  106. 

39   Am.  Jur.  468,   Nuisances,   §  192. 

Threatened  or  anticipated  nuisance, 
right  to  enjoin.  7  ALR  719;  26  ALU  937; 
32    ALR    724   and    55   ALR   8S0. 

Comparative  injury  doctrine  in  suit  to 
enjoin   nuisance.     61   ALR  924. 


57-113.     (8G5-1)  Remedies  for  private  nuisance.  The  remedies  against  a 
private  nuisance  are: 

1.  A  civil  action ;  or, 

2.  Abatement. 


History:  En.  Sec.  4590,  Civ.  C.  1895; 
re-en.  Sec.  6174,  Rev.  C.  1907;  rc-cn.  Sec. 
8654,  R.  C.  M.  1921.  Cal.  Civ.  C.  Soc. 
3501.  yield  Civ.  C.   Sec.   1961. 

Injunction  to  Abato  Privato  Nuisance — 
Action  within  Reasonable  Time 

Ono  scohing  to  abate  a  private  nuisance 
must  act  within  reasonable  time,  sinco 
court  of  equity  will  refuse  its  aid  whore 
the  complainant  has  slept  upon  his  rights 
for  a  considerable  time  by  acquiescing  in 
th©  alleged  nuisance.  Gibbs  v.  Gardner, 
107  M  76,  82,  80  P  2d  370. 

Maintenance  of  Headgato  In  Ditch 
In  action  to  enjoin  owner  of  water  right 
in  ditch  from  operating  a  hcadgate  in  the 
ditch  in  an  unlawful  manner,  and  to  abate 
a  nuisance  resulting  therefrom,  owner  had 
acquired  a  prescriptive  right  in  headgatc's 
use  by  virtuo   of  his  use   of   headgato   in 


like  manner  since  1911,  and  plaintiff  lost 
his  right  to  relief  through  laches.  Gibhs 
v.    Gardner,   107    M    76,   S2,   80   P   2d   370. 

Collateral  Rofcronces 

Nuisancc®='18  et  seq. 

66  C.J.S.   Nuisances  §  102. 

Tenant's  action  for  damages  against 
stranger  for  nuisanco  to  health  and  com- 
fort.    12   ALR   2d    122S. 

Expense  incurred  by  injured  party  in 
remedying  temporary  nuisanco  or  in  pre- 
venting injury  as  element  of  damages 
recoverable.     41    ALR    £d    1064. 

Life  tenant's  right  of  action  for  injury 
or  damago  to  property.     49  ALR  2d  1117. 

Contributory  negligence  or  assumption 
nf  risk  as  defense  to  action  for  damages 
for  nuisance — modern  views.  73  ALR  2d 
1378. 


57-114.  (8655)  Abatement — when  allowed.  A  person  injured  by  a 
private  nuisance  may  abate  it  by  removing,  or,  if  necessary,  destroying  the 
thing  which  constitutes  the  nuisance,  without  committing  a  breach  of  the 
peace  or  doing  unnecessary  injury. 

History:     En.   Sec.   4591,   Civ.   C.    1H95;  Operation   and  Effect 

rc-en.  Sec.  6175,  Rov.  C.   1907;   re-en.  Sec.  Complaint    alleging    facts    sufficient     t» 

8655,  R.  O.  M.  1921.   Cal.  Civ.  C.  Sec.  3502.  show   that    sewer   w;is   n    nuisance,   that    it 

I'leld  Civ.  C.  3cc.   1962.  was    maintained     by     defendant     city     to 


REMEDIES 
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plaintiff's  detriment,  Mint  plaintiff  was 
compelled  to  abate  it  and  that  amount 
expended  by  him  was  reasonable  stated 
cause  of  action  for  recovery  of  expen- 
ditures; second  count  seeking  recovery  of 
property  damage  was  insufficient.  Murray 
v.  City  of  Butte,  35  M  1G1,  1CS,  SS  P 
780. 


Collateral  References 

NuisauceC=»20. 

66   C.J.S.    Nuisances   §  105. 

39   Am.   Jur.  467,  Nuisances,   §  191. 


57-115.  (8656)  When  notice  is  required.  Where  a  private  nuisance 
results  from  a  mere  omission  of  the  wrongdoer,  and  cannot  be  abated  with- 
out entering  upon  his  land,  reasonable  notice  must  be  given  to  him  before 
entering  to  abate  it. 


History:  En.  Sec.  4592,  Civ.  C.  1S95; 
re-on.  Sec.  617G,  Kcv.  C.  1307;  re-en.  Sec. 
8G56,  R.  0.  M.  3  921.  Cal.  -Civ.  C.  Sec. 
3503.  Field  Civ.  C.  Sec.  1963. 

Reasonable  Notice 

There  can  be  no  question  but  that,  in 
tho  ordinary  case  of  this  nature,  a  five-  to 
ten-day  notice  (jivon  a  local  resident  would 
bo  "reasonable";  it  is  the  usual  time  fixed 


in  orders  to  show  cause  and  the  only  re- 
quirement in  this  state  as  to  notice  for 
the  abatement  of  any  nuisance  is  that  tho 
notice  be  reasonable.  State  ex  rel.  Brooks 
v.  Cook,  84  M  478,  4S9,  27C  P  95S. 

Collateral  References 

Nuisance®=»20. 

65  C.J.S.  Nuisances  §  107. 

39  Am.  Jur.  319-323,  Nuisances,  §§39-42. 
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CIIAPTJCR  39 

URBAN  BKNEWAIj  LAW 

Section    11-3903.  Definitions. 

ll-St'"-.  Finding  iiitcl  declarations  of  necessity. 

11-3903.  Kucuuriigeincnt  ol'  private  enterprise. 

ll-3!)"i.  Workable  program. 

lf-30'K'i.  Kimling  of  necessity  l»y  local  governing  body. 

11-3000.  Preparation    and    approval    of    urban    renewal    projects    and    urban 

renewal  plans. 

1  l-3f»rt  7 .  l'"»eis.  . 

l]-.'V.'.'is.  laninenl  domain.  ' 

M-^Li^r-  sJl-3!1  '•'•  J»:«=po>:il  of  nrn:_"-rty  in  urban  renewal  area. 

j  1-T.P1 0.  Issuance  of  bonds. 

111.  Bonds  as  leu'.il  investments. 

11-3912.  Property   exempt   from    taxes   and   from    levy   and    sale    by    virtue    of 

mi  execution. 

11-3913.  Co-operation  by  public  bodies. 

11-3011.  Title  of  purchaser. 

11-3010.  Exercise  of  powers  ill  carrying  out  urban  renewal  project. 

11-391H.  Urban  renewal  agency. 

11-3917.  1'roliibitioii  against  discrimination. 

11-31'lS.  Interested  public  ollicials,  commissioners,  or  employees. 

11-3919.  Separability— net  controlling. 

11-3920.  Short  title.' 

11-3901.     Definitions.     Tlic  following;  terms  wherever  used  or  referred 
to  in  this  act,  shall  have  the  following  meanings,  unless  a  different  meaning    3.973    SUPPLEMENT 
fisl  clearlv  indicated  by  the  context: 

(a)  "Agency"'  or  "urban  renewal  agency"  shall  mean  a  public  agency 
created  by  section  11 -391  (i. 

(b)  "Blighted  area''  shall  mean  an  area  which,  by  reason  of  the  sub- 
stantial physical  dilapidation,  deterioration,  defective  construction,  ma- 
terial, and  arrangement  and/or  age  obsolescence  of  buildings  or  improve- 
ments, whether  residential  or  nonresidential,  inadequate  provision  for 
ventilation,  light,  proper  sanitary  facilities,  or  open  spaces  as  determined 
by  competent  appraisers  on  the  basis  of  an  examination  of  the  building 
standards  of  the  municipality;  inappropriate  or  mix<*d  uses  of  land  or 
buildings;  high  density  of  population  and  overcrowding;  defective  or  in- 
adequate street  layout;  faulty  lot  layout  in  relation  to  size,  adequacy,  ac- 
cessibility or  usefulness;  excessive  land  coverage;  insanitary  or  unsafe 
conditions;  deterioration  of  site;  diversity  of  ownership;  tax  or  special 
assessment  delinquency  exceeding  the  fair  value  of  the  land;  defective  or 
unusual  conditions  of  title;  improper  subdivision  or  obsolete  platting;  <»r 
the  existence  of  conditions  which  endanger  life  or  property  by  fire  or 
other  causes,  or  any  combination  of  such  factors,  is  conducive  to  ill  health, 
transmission  of  disease,  infant  mortality,  juvenile  delinquency,  and  crime; 
substantially  impairs  or  arrests  the  sound  growth'  of  the  city  or  its  en- 
virons, retards  the  provision  of  housing  accommodations  or  constitutes  an 
economic  or  social  liability,  and/or  is  detrimental,  or  constitutes  a  men- 
ace, to  the  public  health,  safety,  welfare,  and  morals  in  its  present  condi- 
tion and  use. 

(c)  "Bonds"'  shall  mean  any  bonds,  notes,  or  debentures  (including 
refunding  obligations)  herein  authorized  to  be  issued. 

(d)  "Clerk"'  shall  mean  the  clerk  or  other  official  of  the  municipality 
who  is  the  custodian  of  the  official  records  of  such  municipality. 

(e)  "Federal  government"  shall  include  the  United  Slates  of  America 
or  any  agency  or  instrumentality,  corporate  or  otherwise,  of  I  lie  United 

•Stales  of  America. 

(f)  ''Local  governing  body"  shall  mean  the  council  or  other  legisla- 
tive body  charged  with  gnvcrniug  I  lie  munieipalily. 

(g)  ".May  1  ir"  shall  mean  I  he  chief  executive  of  a  city  or  town, 

(h)  "Miinieipality"  shall  mean  any  incorporated  city  or  town  in  (In- 
state. 


11-3901  CITIES    AND   TOWNS 

(i)  "Obligee"  shall  include  any  bondholder,  agent  or  trusters  for 
any  bondholders,  or  lessor  demising  to  the  municipality  property  used 
in  connection  with  an  urban  renewal  project,  or  any  assignee  or  assignees 
of  such  lessor's  interest  or  any  part  thereof,  and  the  federal  government, 
when  it  is  a  party  to  any  contract  with  ihe  municipality. 

(j)  "Person''  shall  mean  any  individual,  firm,  partnership,  corpora- 
tion, company,  association,  joint,  stock  association,  or  school  district;  and 
shall  include  any  trustee,  receiver,  assignee,  or  other  person  acting  in  a 
similar  representative  capacity. 

(k)  "Public  body"  shall  mean  the  state  or  any  municipality,  town- 
ship, board,  commission,  district,  or  any  other  subdivision  or  public  body 
of  the  state. 

(1)  "Public  officer"  shall  mean  any  officer  who  is  in  charge  of  any 
department  or  branch  of  the  government  of  the.  municipality  relating  to 
health,  fire,  building  regulations,  or  to  other  activities  concerning  dwell- 
ings in  the  municipality. 

(m)  "Peal  properly''  shall  include  all  lands,  including  improvements 
and  fixtures  thereon,  and  property  of  any  nature  appurtenant  thereto,  or 
used  in  connection  therewith,  and  every  estate,  interest,  right  and  use, 
legal  or  equitable,  therein,  including  terms  for  years  and  liens  by  way  of 
judgment,  mortgage  or  otherwise. 

(n)  "Pedevelopment"  may  include  (1)  acquisition  of  a  blighted  area 
or  portion  thereof;  (2)  demolition  and  removal  of  buildings  and  improve- 
ments; (•'!)  installation,  const  ruction  or  reconstruction  of  streets,  utilities, 
parks,  playgrounds,  and  other  improvements  necessary  for  carrying  out 
in  the  area  the  urban  renewal  provisions  of  this  act  in  accordance  with 
the  urban  renewal  plan,  and  (-1)  making  the  land  available  for  develop- 
ment or  redevelopment  by  private  enterprise  or  public  agencies  (includ- 
ing sale,  initial  leasing,  or  retention  by  the  municipality  itself)  at  its 
fair  value  for  uses  in  accordance  with  flic  urban  renewal  plan. 

(o)  "Kehabilitatiou"'  may  include  the  restoration  and.  renewal  of  a 
blighted  area  or  portion  thereof,  in  accordance  with  an  urban  renewal  plan, 
by  (1)  carrying  out  plans  for  a  program  of  voluntary  or  compulsory  repair 
and  rehabilitation  of  buildings  or  other  improvements;  (2)  acquisition 
of  real  property  and  demolition  or  removal  of  buildings  and  improve- 
ments thereon  where  necessary  to  ■  eliminate  unheal!  hl'u),  insanitary  or 
unsafe  conditions,  lessen  density,  redi.ee  trail. e  hazards,  eliminate  obsolete 
or  other  uses  detrimental  to  the  public  welfare,  or  otherwise  to  remove  or 
prevent  the  spread  of  blight  or  deterioration,  or  to  provide  land  for  needed 
public  facilities;  (.'!)  installation,  construction  or  reconstruction  of  streets, 
utilities,  parks,  playgrounds,  and  other  improvements  necessary  for  carry- 
ing out  in  the  ;frea  the  urban  renewal  provisions  of  this  act;  and  (4)  the 
disposition  of  any  property  acquired  in  such  urban  renewal  area  (includ- 
ing sale,  initial  leasing,  or  retention  h.v  the  municipality  itself}  at  its  fair 
value  for  uses  in  accordance  with  such  urban  renewal  plan. 

(p)  "I'rbau  renewal  area"  means  a  blighted  ana  which  the  local 
'•ovcriiiug  body  designates  as  appropriate  fur  an  urban  renewal  project 
or  projects. 
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(q)  "Urban  renewal  plan"  means  a  plan,  as  it  exists  from  timetotuuc 
for  one  or  more  urban  renewal  areas  or  for  an  urban  renewal  pro  cct  »luch 
plan  .1)  shall  conform  to  the  comprehensive  plan  or  parts  thereof  for  the 
Lnic  pality  as  a  whole;  and  (2)  shall  be  sufficiently  complete  to  nid.cat  , 
on  i  yearly  basis  or  otherwise,  such  land  acquisition,  dcmolit.o  ,  and  re 
ZyJot  futures,  redevelopment,  improvements,  and  rehabilitation  as 
raay  be  proposed  to  be  carried  out  in  the  urban  renewal  area,  wing  and  .^  suppLE 
planum-  changes,  if  any,  land  uses,  maximum  densities,  building  require- 
n  lU  and  the  1  Ian',  relationship  to  definite  local  objectives  respect,.,, 
app  opr  ate  land  uses,  improved  traffic,  public  transport  ion,  public 
Ees,  recreational  and  community  facilities,  and  other  publ.c  improve- 

incuts.  ,  .  ,.  ... 

fiO  '"Urban  renewal  project"  may  include  undertakings  or  activities 
of  a  municipality  in  an  urban  renewal  area  for  the  elimination  and  for  the 
prevention  of  the  development  or  spread  of  blight,  and  "may  involve  re- 
development in  an  urban  renewal  area,  or  .rehabilitation  or  conservation 
in  an  urban  renewal  area,  or  any  combination  or  part  thereof  in  accord- 
ance with  an  urban  renewal  plan.' 

(sj     "Neighborhood  development  program"  means  the  yearly  activities  or 

undertakings"©!  a  municipality  in  an  urban  renewal  area  or  areas  if  the 

municipalitv  shall   elect  to   undertake   activities  on   an   annual   increment 

basis.    In  the  event  of  such  election  the  municipality  shall  present  its  pro-  <p„T 

posed    annual    increment   activities   or   undertakings   for   public    approval     1973    bUr'l^.ft.K.jM 

in  keeping  with  section  11-3000  of  this  act.    Such  activity  year  shall  relate 

to  the  budget  year  of  the  municipality. 

History     En~   Sec.   1,   Ch.  105,  L.   1959.          Constitutionality,   construction,  and   ap- 

uisrory.     *-«•              .  piiP:,tion  of  statutes  or  Rovcrimicntal  proj- 

Collatcial  References  fds    for    improvement    of    lioussiiiR    condi- 

JIcallliOM    32.  ,io"s    (s,"m    <'ll':lri,,,fc>>    13(1    AT'H    10u''i 

••n 'civ      ll'niKli     1  00     fe">  172    AT.lt    !'l)0. 

i*  Am ijur 9   iVblic  Housing  Laws,  Validity,    construction,    and    effect    o 

,..,.-  statutes  providing' for  urban  redevelopment 

iS-.  •''    '•  hy   ,,riv:ltc    enterprise.     II    ALU   2d    1411. 

History:     En.  Sec.  1.  Ch.  105,  L.  1050;       '   Amendments 
nn.d    Sec    1,  Clt.  210,  L.  10G0.  Tlic     19C9     amendment,    in    subdivision 

(<|),     inserted     "for     one    or    more     urban 
Compiler's  Notes  renewal    areas    or"    after    "from    time    to         2973     SUPPLEMENT 

TI10  compiler  lias  inserted  tbe  bracketed       tin,,."  and  in  item   (2),  "on  a  yearly  basis 
wind   "is"   in   the   introductory   paraRMpb.       or   otlnnvise"  after   "suflieiently   complete 

lo    indicate";    and   added    subdivision    (s). 

11-3902.  Findings  and  declarations  of  necessity.  It  is  hereby  found 
and  declared  that  blijrhW-tl  areas  whi.-li  constitute  a  serious  and  growing 
menace,  injurious  to  the  public  health,  safety,  morals  and  welfare  of  the 
residents  of  the  stale  exist  in  municipalities  of  the  state;  that  the  existence 
of  such  areas  contributes  substantially  and  increasingly  to  the  spread  of 
disease  and  crime  and  depreciation  of  property  Values,  constitutes  an  eco- 
nomic and  social  liability,  substantially  impairs  or  arrests  the  sound 
growth  of  municipalities,  retards  the  provision  of  housing;  accommoda- 
tions, aggravates  traffic  problems  and  substantially  impairs  or  arrests  Ihe 
elimination  of  traffic  hazards  and  the  improvement  of  traffic  facilities;  and 
that  the  prevention  and  elimination  of  such  areas  is  a  matter  of  state 
policv  and  state  concern  in  order  that  the  state  and  ils  municipalities  shall 
not  continue  to  be  endangered  by  areas  which  arc  focal  centers  of  disease, 
promote  juvenile  delinquency,  are  conducive  to  fires,  are  difficult  to  police 
and  10  provide  polie'e  protection  for.  and.  while  contributing  little  to  the 
tax  income  of  the  slate  and  its  municipalities,  consume  an  excessive  pro- 
portion of  its  revenues  because  of  the  extra  services  required  for  police, 
fire,  accident,  hospitalization  and  other  forms  of  public  protection,  services, 
and  facilities. 

It.  is  further  found  ami  declared  lli.it  certain  »f  such  areas,  or  portions 
thereof  111:1  v  require  acquisition,  ch-aramc  and  disposition  subject  to  use 
ivstricl'ions.'  as  prtivid.-d   in   this  act,  shoe  the   |>revniling  condition   of  ,le- 

,..1V  IIIHj    ,„ake  impra.-tieal.ie  the  reclamation  of  the  area  by  rclialnlil. 11 ; 

ll'.'al  other  areas  or   portions  tin  uj:li   Ihe   means   provided    in 

Ibis  act,   be  susceptible  •»!"   rchabdilation    in  sin-b   a   manner  lhal    Ihe  .-on- 
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ditions  nnd  evils  hereinbefore  enumerated  may  be  eliminated,  remedied 
or  prevented;  and  that  to  the  extent  feasible  salvable  blighted  areas  should 
be  rehabilitated  tlir«»ujrli  voluntary  action  and  Ihc  regulatory  process. 

It  is  further  found  and  declared  that  the  powers  conferred  by  this 
act  arc  for  public  uses  and  purposes  for  which  public  money  may  be  ex- 
pended and  the  power  of  eminent  domain  exercised;  and  that  the  necessity 
in  the  public  interest  for  the.  provisions  herein  enacted  is  hereby  declared 
as  a  matter  of  legislative  determination. 
History:     En.   Sec.  2,  Ch.  195,  L.   1059. 

11-3903.  Encouragement  of  private  enterprise.  A  municipality,  to 
the  greatest  extent  it  determines  to  be  feasible  in  carrying  out  the  provi- 
sions of  this  act,  shall  afford  maximum  opportunity,  consistent  with  the 
sound  needs  of  the  municipality  as  a  whole,  to  the  rehabilitation  or  re- 
development of  the  urban  renewal  area  by  private  enterprise.  A  municipal- 
it}'  shall  give  consideration  to  this  objective  in  exercising  its  powers  under 
this  act,  including  the  formulation  of  a  workable  program,  the  approval  of 
urban  renewal  plans  (consistent  with  the  comprehensive  plan  or  parts 
thereof  for  the  (municipality),  the  exercise  of  its  zoning  powers,  the  en- 
forcement of  other  laws,  codes  and  regulations  relating  to  the  use  of  land 
and  the  use  and  occupancy  of  buildings  and  improvements,  the  disposition 
of  any  property  acquired,  and  the  provision  of  necessary  public  improve- 
ments. 
History:     En.  Sec.  3,  Ch.  195,  L.  1959. 

11-3904.  Workable  program.  A  municipality  for  the  purposes  of  this 
act  may  formulate  a  workable  program  for  utilizing  appropriate  private 
and  public  resources  to  eliminate,  and  prevent  the  development  or  spread 
of,  blighted  areas,  to  encourage  needed  urban  rehabilitation,  to  provide  for 
the  redevelopment  of  such  areas,  or  to  undertake  such  of  the  aforesaid 
activities,  or  other  feasible  municipal  activities  as  may  be  suitably  cm- 
ployed  to  achieve  the  objectives  of  such  workable  program.  Such  work- 
able program  may  include,  without  limitation,  provision  for;  the  pre- 
vention of  the  spread  of  blight  into  areas  of  the  municipality  which  arc 
free  from  blight  through  diligent  enforcement  of  housing,  zoning,  and 
occupancy  controls  and  standards;  the  rehabilitation  of  blighted  areas  or 
portions  thereof  by  rcplanning,  removing  congestion,  providing  parks, 
playgrounds  and  other  public  improvements,  by  encouraging  voluntary 
rehabilitation  and  by  compelling  the  repair  and  rehabilitation  of  deteri- 
orated or  deteriorating  structures;  and  the  clearance  and  redevelopment 
of  blighted  areas  or  portions  thereof. 
History:     En.  Sec.  -1,  Ch.   195,  L.   1959. 

ll-39C)b.  Finding  of  necessity  by  local  governing  body.  No  munici- 
pality shall  exercise  any  of  the  powers  hereafter  conferred  upon  munici- 
palities by  this  art  until  after  its  local  governing  body  shall  have  adopted 
a  resolution  finding  that:  (1)  one  or  more  blighted  areas  c\isl  in  sueli 
municipality:  and  (2)   the  rehabilitation,  ivdevclopiiieiil,  or  a  combination 
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thereof,  of  such  area  or  areas  is  necessary  in  the  interest  of  the  public 

health,  salVty.  morals,  or  welfare  of  tin'   residents  of  such  municipality. 

History:     En.  See.  5.  Ch.  10.',  L.  10r»0; 
nmcl.  Sec.  1,  Ch.  M,  h.    I?W, 

11-3906.  Preparation  and  approval  of  urban  renewal  projects  and 
urban  renewal  plans,  (a)  A  municipality  shall  not  approve  an  urban 
renewal  project  for  an  urban  renewal  area  unless  the  local  governing  body 
has,  by  resolution,  determined  such  area  to  be  a  blighted  area  and  desig- 
nated such  area  as  appropriate  for  an  urban  renewal  project.  The  local 
governing  budy  shall  not  approve  an  urban  renewal  plan  until  a  com- 
prehensive plan  or  parts  of  such  plan  for  an  area  which  would  include  au 
urban  renewal  area  for  the  municipality  have  been  prepared.  For  this 
purpose,  and  other  municipal  purposes,  authority  is  hereby  vested  in  every 
municipality  to  prepare,  to  adopt,  and  to  revise  from  time  to  time,  a  com- 
prehensive plan  or  parts  thereof  for  the  physical  development  of  the  1973  SUPP 
municipality  as  a  whole  (giving  due  regard  to  the  environs  and  metro- 
politan surroundings),  to  establish  and  maintain  a  planning  commission  for 
such  purpose  and  related  municipal  planning  activities,  and  to  make  avail- 
able and  to  appropriate  necessary  funds  therefor.  A  municipality  shall 
not  acquire  real  property  for  an  urban  renewal  project  unless  the  local 
governing  body  has  approved  the  urban  renewal  project  plan  in  accordance 
with  subsection   (d)    hereof. 

(b)  The  municipality  may  itself  prepare  or  cause  to  be  prepared  an 
urban  renewal  plan,  or  any  person  or  agency,  public  or  private,  may 
submit  such  a  plan  to  the  municipality.  Prior  to  its  approval  of  an  urban 
renewal  project,  the  local  governing  body  shall  submit  such  plan  to  the 
planning  commission  of  the  municipality  for  review  and  recommendations 
as  to  its  conformity  with  the  comprehensive  plan  or  parts  thereof  for  the 
development  of  the  municipality  as  a  whole.  The  planning  commission 
shall  .submit  its  written  recommendations  with  respect  to  the  proposed 
urban  renewal  plan  to  the  local  governing  body  within  sixty  (GO)  days 
after  receipt  of  it.  1'pon  receipt  of  the  recommendations  of  the  planning 
commission,  or  if  no  recommendations  are  received  within  said  sixty  (GO) 
days,  then  without  such  recommendations,  the  local  governing  body  may 
proceed  with  the  hearing  on  the  proposed  urban  renewal  project  plan 
prescribed  by  subsection  (c)  hereof. 

(c)  The  local  governing  body  shall  hold  a  public  hearing  on  an  urban 
renewal  plan  after  public  notice  thereof.  Such  notice  shall  be  given  by 
publication  once  each  week  for  two  consecutive  weeks  not  less  than  ten 
(10)  nor  more  than  thirty  (.10)  days  prior  to  the  date  of  the  hearing  in  a 
newspaper  having  a  general  circulation  in  the  urban  renewal  area  of  the 
municipality  and  by  mailing  a  notice  of  such  hearing  not  less  than  ten 
(10)  days  prior  to  the  dale  of  the  hearing  to  the  persons  whose  names 
appear  on  the  county  treasurer's  tax  roll  as  the  owner  or  reputed  owner 
of  the  properly,  at  the  address  shown  on  the  tax  roll.  The  notice  shall 
describe  the  lime,  date,  place,  and  purpose  of  the  hearing,  slnill  generally 
identify  the  urban  renewal  area  affected,  and  shall  outline  the  general 
scope  of  the  urban  renewal  plan  under  eonsidcral  ton. 


(d)  Following;  such  hcarine:,  the  loc.il  governing  body  may  approve 
iin  urban  reii'-wal  project  if  il  finds  thai  il)  a  workable  and  feasible  plan 
cxisfs  fur  making  available  adequate  housing  for  I  be  persons  who  may  be 
displaced  by  I  lie  prnjeel ;  i'_M  Ibe  urban  renewal  jilan  conforms  to  (lie 
comprehensive  plan  or  purls  Iherrol"  for  Ibe  municipality  as  a  whole ; 
(3)  Ibe  urban  renewal  plan  will  all'ord  maximum  opporlimity,  consistent 
witli  t lie  sound  needs  of  Ibe  municipality  as  a  whole,  for  the  rehabilita- 
tion or  redevelopment  of  Ibe  urban  renewal  area  by  private  enterprise; 
and  (4)  that  a  sound  and  adequate  financial  program  exists  for  the  financ- 
ing of  .said  project. 

Provided,  that  the  local  governing  body  must  find  the  urban  renewal 
project  area  to  be  bliidited  area  as  defined  in  section  ]  1-3001. 

(e)  An  urban  renewal  project  plan  may  be  modified  at  any  time  by 
the  local  governing  body:  Provided,  that  if  modified  after  the  lease  or  sale 
by  tiie  municipality  of  real  property  in  the  urban  renewal  project  area, 
such  modification  shall  be  subject  to  such  rights  at  law- or  in  equity  as  a 
lessee  or  purchaser,  or  his  successor  or  successors  in  interest  may  be  en- 
titled to  assert. 

(f)  Upon  the  approval  of  an  urban  renewal  project  by  a  municipality, 
the  provisions  of  the  urban  renewal  plan  with  respect  to  the  future  use  and 
building  requirements  applicable  to  the  property  covered  by  said  plan 
shall  be  controlling  with  respect  thereto. 

(g)  Jf  ttie  plan  or  any  subsequent  modification  thereof  involves  financ- 
ing by  the  issuance  of  general  obligation  bonds  of  the  municipality  as 
authorized  in  section  11-3013,  subsection  (c),  or  the  financing  of  water  or 
sewer  improvements  by  the  issuance  of  revenue  bonds  under  the  provisions 
of  Title  11,  chapter  24,  or  of  sections  11-2217  to  11-2221,  inclusive,  the  ques- 
tion of  approving  the  plan  and  issuing  such  bonds  shall  be  submitted  to  a 
vote  of  the  qualified  electors  of  such  municipality  in  accordance  with  the 
provisions  of  sections  1.1-2303  to  11-2310.  inclusive,  at  the  same  election 
and  shall  be  approved  by  a  majority  of  those  qualified  electors  voting 
on  such  question.  Aiding  in  the  planning,  undertaking  or  carrying  out  of     ; 

an  urban  renewal  project  approved  in  accordance  with   this  section  shall       19/3    SUPP 

be  deemed  a  single  purpose  for  the  issuance  of  general  obligation  bonds, 

and  the  proceeds  of  such   bonds  authorized   for  any  such   project  may  be 

used   to   finance  the  exercise  oT  any  and  all   powers  conferred   upon   the 

municipality  by  section  11-3007  which  arc  necessary  or  proper  to  complete 

such  project   in  accordance  with  the  approved  plan  and  any  modification 

thereof  duly  adopted   by   the  local  governing  body.   Sections  11-23UG  and 

11-2307  shall  not  be  applicable  to  the  issuance  of  such  bonds. 

(b)  The  municipality  may  elect  to  undertake  and  carry  out  urban  re- 
newal activities  on  a  yearly  basis,  hi  such  event,  the  activities  shall  be 
included  in  the  yearly  budget  of  the  municipality.  Such  activities  need 
not  be  limited  to  contiguous  areas;  however,  sjich  activities  shall  be  eon- 
lined  to  ibe  areas  as  outlined  in  Ihc  urban  renewal  plan  as  approved  by 
the  municipality  in  accordance  with  this  act.  The  yearly  activities  shall 
constitute  a  part  of  the  urban  renewal  plan  and  the  municipality  may  elect 
to  undertake  certain  yearly  activities  and  total  urban  renewal  projects 
simultaneously.  The  undertaking  of  urban  renewal  activities  on  a  yearly 
basis  shall  be  designated  as  a  "neighborhood  development  program"  and 
the  financing  of  sueb  activities  shall  be  approved  in  accordance  with  sec- 
lion  ll-3'J0(i,  subsection  (g). 

History:     En.  Sec.  C,-C)i.  10r>,  L.  lP.r>9;  |i:ilily    and    shall    bo    approved    by    a    ma- 

mid.  Sec.  2.  Ch.  :;s,  h.  1"(.".;  nnwl.  Sec.  "2,  jnrity  iif  1Im.sc  taxpayer*  votinj;  on  sueh 

Ch.   210,   Ii.   J*.K>9;   aiml.   Sec.   is,  Ch.   158,  urns: ion";   ami   added   Hiihsertioii    (li). 

l^'lOVl.  '!'!•■'   l:«71   amendment   Mlbstiliitod  "<piali- 

'  •  li,.,l  ,;,.,. i, ,rs"  for  "taxpayeis"  in  two  places 

Amendments  in   tlio   iiist   sentence   of   subsorlioii    (},')• 

The     I'll*     amendment    made    n     minor  1975     SUp£ 

rh.-ii.jv   in    |iiiiiflii:iliiiM    in   subjection    (a);  hiiituvt  «aw 

.l.-I.-i .  .1   tin-   fnnn.r   lir.-.t   .sentence   of   sub-  S.-.ti.m    lit   of   Ch.    IM,   !,:.«■■<    1P.1    pro- 

vet  ion    (i:)    whirl,    read:    "l'|...i,    Ihc    :ip-  » i.bd  Ihc  ail  aiinnld  Im>  in  rflVrt  from  and 

pmval   ..fan   m  ban,  i.nr\v:.l   |.n.. t    by   n  after   its   j  ..---.  •;»-  and  approval.    Approved 

municipality    Mm-    |.!;in    shall    be    Milnniacd  March  I,  l'.>7l. 
lo  ;i   vole  of  the  la\payvi  i  of  such  iiiunit'i- 


11-3007.  Powers.  Every  municipality  shall  have  all  the  power  neces- 
sary or  convenient  to  carry  mil  ami  effectuate  (lie  purposes  anil  provisions 
of  this  act,  including  the  following  powers  in  addition  to  others  herein 
granted : 

(a)  To  undertake  ami  carry  out  urban  renewal  projects  within  the 
municipality,  In  make  and  execute  contracts  and  other  instruments  neces- 
sary or  convenient  to  the  exercise  of  its  powers  under  this  act.  and  1o 
disseminate  blight  clearance  and  urban  renewal  information. 

(b)  To  provide  or  to  arrange  or  contract  for  the  furnishing  or  repair 
by  any  person  or  agency,  public  or  private,  of  services,  privileges,  works, 
streets  or  roads  in  connection  with  an  urban  renewal  project;  to  install, 
construct,  and  reconstruct,  streets,  utilities,  parks,  playgrounds,  and  other 
public  improvements;  and  to  agree  to  any  conditions  that  it  may  deem 
reasonable  and  appropriate  attached  to  federal  financial  assistance  and 
imposed  pursuant  to  federal  law  relating  to  the  determination  of  prevail- 
ing salaries  or  wages  or  compliance  with  labor  standards,  in  the  undertak- 
ing or  carrying  out  of  an  urban  renewal  project,  and  to  include  in  any 
contract  let  in  connection  with  such  a  project,  provisions  to  fulfill  such 
of  said  conditions  as  it  may  deem  reasonable  and  appropriate. 

(c)  Within  the  municipality,  to  enter  upon  any  building  or  prop- 
erty in  any  urban  renewal  area,  in  order  to  make  surveys  and  appraisals, 
provided  that  such  entries  shall  be  made  in  such  manner  as  to  cause  the 
least  possible  inconvenience  to  the  persons  in  possession,  and  to  obtain 
an  order  for  this  purpose  from  a  court  of  competent  jurisdiction  in  the 
event  entry  is  denied  or  resisted;  In  acquire  by  purchase,  lease,  option, 
gift,  grant,  bequest,  devise,  eminent  domain,  or  otherwise,  any  real  prop- 
erty and  such  personal  property  as  may  be  necessary  for  the  administra- 
tion of  the  provisions  herein  contained,  together  with  any  improvements 
thereon;  to  hold,  improve,  clear,  or  prepare  for  redevelopment  any  such 
properly;  to  dispose  of  any  real  property;  to  insure  or  provide  for  the 
insurance  of  any  real  or  personal  property  or  operations  of  the  munici- 
pality against  any1  risks  or  hazards,  including  the  power  to  pay  premiums 
on  any  such  insurance;  provided,  however,  that  no  statutory  provision 
with  respect  to  the  acquisition,  clearance,  or  disposition  of  property  by 
public  bodies  shall  restrict  a  municipality  in  the  exercise  of  such  functions 
with  respect  to  an  urban  renewal  project. 

(d)  To  invest  any  urban  renewal  project  funds  held  in  reserves  or 
sinking  funds  or  any  such  funds  which  are  not  required  for  immediate  dis- 
bursement, in  property  or  securities  in  which  mutual  savings  banks  may 
legally  invest  funds  subject  to  their  control;  to  redeem  such  bonds  as 
have  been  issued  pursuant  to  section  ]1-.'{.'>10  at  the  redemption  price 
established  therein  or  to  purchase  such  bonds  at  less  than  redemption 
price,  all  such  bonds  so  redeemed  or  purchased  to  be  canceled. 

(e)  To  borrow  money  and  to  apply  for.  and  accept,  advances,  loans, 
grants,  contributions  and  any  other  form  of  financial  assistance  from  the 
federal  government,  4he  slate,  enmity,  or  other  public  bods-,  or  from  any 
sources,  public  or  private,  For  the  purposes  of  this  act,  and  to  enter  into 
and  carry  mil  contracts  in  connection  therewith.  A  municipality  may  in- 
clude in  any  application  or  contract  for  financial  assistance  with  the  fed- 
eral government  for  an  urban  renewal  project  such  conditions  imposed 
pursuant  to  federal  laws  as  the  municipality  may  deem  reasonable  and  ap- 
propriate  and    which   arc   not    inconsistent    with    the   purposes   of   this   act. 


(f)  Within  the  municipality,  to  make  or  have  made  all  plans  neces- 
sary to  tlic  carrying  cut  of  the  purposes  of  this  act  and  to  contract  witli 
any  person,  public  or  private,  in  making  and  carrying  out  such  plans 
and  to  adopt  or  approve,  modify,  and  amend  such  plans.  Such  plans  may 
include,  without  limitation:  (])  a  comprehensive  plan  or  parts  thereof  for 
the  locality  as  a  whole,  (2)  urban  renewal  plans,  (3)  plans  for  carrying 
out  a  program  of  voluntary  or  compulsory  repair  and  rehabilitation  of 
buildings  and  improvements.  (4)  plans  for  the  enforcement  of  state  and 
local  laws,  codes,  and  regulations  relating  to  the  use  of  land  and  the  use 
and  occupancy  of  buildings  and  improvements  and  to  the  compulsory  re- 
pair, rehabilitation,  demolition,  or  removal  of  buildings  and  improvements, 
and  (5)  appraisals,  title  searches,  surveys,  studies,  and  other  preliminary 
plans  and  work  necessary  to  prepare  for  the  undertaking  of  urban  renewal 
projects.  The  municipality  is  authorized  to  develop,  test,  and  report  meth- 
ods and  techniques,  and  carry  out  demonstrations  and -other  activities,  for 
the  prevention  and  the  elimination  of  urban  blight  and  to  apply  for,  ac- 
cept, and  utilize  grants  of,  funds  from  the  federal  government  for  such 
purposes. 

(g)  To  prepare  plans  for  the  relocation  of  families  displaced  from 
an  urban  renewal  area,  and  to  make  relocation  payments  and  to  co-ordi- 
nate public  and  private  agencies  in  such  relocation,  including  requesting 
such  assistance  for  this  purpose  as  is  available  from  other  private  and 
governmental  agencies,  both  for  the  municipality  and  other  parties. 

(h)  To  appropriate  such  funds  and  make  such  expenditures  as  may 
be  necessary  to  carry  out  the  purposes  of  this  act,  and  in  accordance  with 
state  law;  (1)  levy  taxes  and  assessments  for  such  purposes;  (2)  acquire 
land  by  negotiation  and/or  eminent  domain;  (3)  close,  vacate,  plan,  or 
rcplan  streets,  roads,  sidewalks,  ways,  or  other  places;  (4)  plan  or  replan, 
zone  or  rc/onc  any  part  of  the  municipality;  (5)  adopt  annual  budgets 
for  the  operation  of  an  urban  renewal  agency,  department,  or  offices 
vested  with  urban  renewal  project  powers  under  section  11-3915;  (C) 
enter  into  agreements  with  such  .agencies  or  departments  (which  agree- 
ments may  extend  over  any  period)  respecting  action  to  be  taken  by  such 
municipality  pursuant  to  any  of  the  powers  granted  by  this  act. 

(i)  Within  the  municipality,  to  organize,  co-ordinate,  and  direct  the 
administration  of  the  provisions  of  this  act  as  they  apply  to  such  munici- 
pality in  order  thai  the  objective  of  remedying  blighted  areas  and  prevent- 
ing the  causes  thereof  within  such  municipality  may  be  most  effectively 
promoted  and  achieved,  and  to  establish  such  new  office  or  offices  of  the 
municipality  or  to  reorganize  existing  offices  in  order  to  carry  out  such 
purpose  most  effectively. 

(j)  To  plan  and  undertake  neighborhood  development  projects  con- 
sisting of  urban  renewal  project  undertakings  and  activities  in  one  or  more 
urban  renewal  areas  which  are  planned  and  carried  out  on  the  basis  of 
annual  increments  in  accordance  witli  the  provisions  of  this  acL  for  carry- 
in'::  out  and  planning  urban  renewal  projects.  1973  SUPI 
(k)     To    exercise    all    or   any   part   or   combination    of   powers   herein      x 

granted. 

(!)  Nothing  in  this  act  shall  be  construed  to  authorize  any  municipality 
to  construct  or  operate,  as  a  part  of  any  urban  renewal  project,  any  elec- 
tric generation  plant,  electric  transmission  or  distribution  lines  or  other 
puhli'e  utility  fa'cilities  excepting  water  and  sewer  lines  then  operated  by 
municipalities. 
History:  F.a.  Sec.  7,  Cli.  Mfi,  L.  1050;  sion  (.i)  mid  designated  former  snlidivi- 
"    ami    .So-:    3    Cli.  210,  L.  10G9.  sions  (j)  mid   (U)  as  new  subdivisions  (k) 

mid  (I). 
Amendments 
The    I!'"!'    amendment    inserted   subdivi- 
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11-3908.  Eminent  domain.  A  municipality  shall  have  the  right  to 
acquire  by  condemnation,  any  interest  in  real  property,  which  it  may 
deem  necessary  for  an  urban  renewal  project  under  this  act  after  the 
adoption  by  flic  local  governing  body  of  a  resolution  declaring  that  the 
acquisition  of  the  real  property  described  therein  is  necessary  for  such 
purpose.  Condemnation  for  urban  renewal  of  blighted  areas  is  declared 
to  be  a  public  use,  and  property  already  devoted  to  any  other  public  use 
or  acquired  by  the  owner  or  his  predecessor  in  interest  by  eminent  domain 
may  be  condemned  for  the  purposes  of  this  act. 

The  award  of  compensation  for  real  property  taken  for  such  a  project 
shall  not  be  increased  by  reason  of  any  increase  in  the  value  of  the  real 
property  caused  by  the  assembly,  clearance,  or  reconstruction,  or  pro- 
posed assembly,  clearance,  or  reconstruction  in  the  project  area.  Xo  allow- 
ance shall  be  made  for  the  improvements  begun  on  real  property  after 
notice  to  the  owner  of  such  property  of  the  institution  of  proceedings  to 
condemn  such  property.  Evidence  shall  be  admissible  bearing  upon  the 
insanitary,  unsafe,  or  substandard  condition  of  the  premises,  or  the  un- 
lawful use  thereof. 

History:     En.  Sec.   8,  Ch.   105,  L.  1059.  Cross-Kcfcrer.ce 

Eminent  domain,  see.  93-0001  ct  scq. 

11-3909.  Disposal  of  property  in  urban  renewal  area,  (a)  A  munici- 
pality may  sell,  h-asc,  or  otherwise  transfer  real  property  or  any  interest 
therein  acquired  by  it  for  an  urban  renewal  project,  in  an  urban  renewal 
area  for  residential,  recreational,  commercial,  industrial,  or  other  uses  or 
for  public  use,  and  may  enter  into  contracts  with  respect  thereto,  or  may 
retain  such  property  or  interest  only  for  parks  and  recreation,  education, 
public  transportation,  public  safety,  health,  highways,  streets,  and  alleys, 
administrative  buildings,  or  civic  centers,  in  accordance  with  the  urban 
renewal  project  plan,  subject  to  such  covenants,  conditions,  and  restric- 
tions, including  covenants  running  with  the  land,  as  it  may  deem  to  be 
necessary  or  desirable  to  assist  in  preventing  the  development  or  spread  of 
blighted  areas  or  otherwise  to  cany  out  the  purposes  of  this  act.  Provided, 
that  such  sale,  lease,  other  transfer,  or  retention,  and  any  agreement  relat- 
ing thereto,  may  be  made  only  after  the  approval  of  the  urban  renewal 
plan  by  the  local  governing  body.  The  purchasers  or  lessees  and  their 
successors  and  assigns  shall  be  obligated  to  .devote  such  real  property 
only  to  the  uses  specified  in  the  urban  renewal  plan,  and  may  be  obligated 
to  comply  with  such  other  requirements  as  the  municipality  may  deter- 
mine to  be  in  the  public  interest,  including  the  obligation  to  begin,  within 
a  reasonable  lime,  any  improvements  on  such  real  property  required  by 
the  urban  renewal  plan.  Such  real  properly  or  interest,  shall  be  sold,  leased, 
otherwise  transferred,  or  retained  at  not  less  than  its  fair  value  for  uses 
in  accordance  with  the  urban  renewal  plan.  In  determining  the  fair  value 
of  real  property  AW  uses  in  accordance  with  the  urban  renewal  plan,  a 
municipality  shall  take  into  account,  and  give  consideration  to,  the  uses 
provided  in  such  plan;  the  restrictions  upon,  and  the  covenants,  condi- 
tions, and  obligations  assumed  by,  the  purchaser  or  lessee  or  by  the  munici- 
pality retaining  the  property;  and  the  objectives  of  such  plan  for  the 
prevention   of  the  recurrence   of  blighted   areas.   The   municipality    in    any 
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instrument  of  conveyance  lo  a  private  purchaser  or  lessee  may  provide 
that  such  purchaser  or  lessee  shall  he  without  power  In  sell,  lease,  or  other- 
wise transfer  the  real  property  without  I  he  prior  written  consent  of 
tlit*  municipality  until  he  lias  completed  l he  construction  of  any  and  all 
improvements  which  he  has  obligated  himself  to  construct  thereon.  Ueal 
property  acquired  hy  a  munieipality  which,  in  accordance  with  the  pro- 
visions of  tin1  kiIl in  renewal  plan,  i--  to  he  transferred,  shall  he  trans- 
ferred as  rapidly  as  i'easihle,  in  the  public  interest,  consistent  with  the 
carrying  out  of  the  provisions  of  the  urban  renewal  plan.  The  inclusion 
in  any  such  contract  or  conveyance  to  a  purchaser  or  lessee  of  any  such 
covenants,  restrictions,  or  conditions  (including  the  incorporation  by  ref- 
erence therein  of  the  provisions  of  an  urban  renewal  plan  or  any  pail 
thereof)  shall  not  prevent  the  recording  of  sneh  contract  or  conveyance 
in  the  land  records  of  the  clerk  and  recorder  or  the  county  in  -which  such 
city  or  town  is  located,  in  such  manner  as  lo  afford  actual  or  constructive 
notice  thereof. 

(1))  A  municipality  may  dispose  of  real  property  in  an  urban  re- 
newal area  to  private  persons  only  under  such  reasonable  procedures  as 
it  shall  prescribe  or  as  hereinafter  provided  in  this  subsection.  A  mu- 
nicipality shall,  hv  public  notice  by  publication  once  each  week  for  three 
ronsceut'ivr  weeks  in  a  newspaper  bavin-  a  general  circulation  in  the 
eoininui'.itv.  prior  to  the  execution  of  any  contract  or  deed  to  sell,  lease, 
in  otherwise  transfer  real  property  and  prior  to  the  delivery  of  any  in- 
strument of  convevanec  with  respect  thereto  under  the  provisions  of  this 
section,  invite  proposals  from,  and  make  available  all  pertinent  information 
lo,  private  rcdcvelopers  or  any  persons  interested  in  undertaking  to  re- 
develop  or  rehabilitate  an  urban  renewal  area,  or  any  pari  thereof.  Such  J.y  A5  bUPP 
notice  shall  identify  the  area,  or  portion  thereof  and  shall  state  Unit 
such  further  information  as  is  available  may  he  obtained  at  such  office  as 
shall  he  designated  in  said  notice.  The  munieipality  shall  consider  all  re- 
development Or  rehabilitation  proposals  and  the  financial  and  legal  nbililv 

'if  the  persons  making  such  proposals  to  carry  them  out.  The  munieipality 
may  accept  such  proposals  as  it  deems  to  lie  in  I  he  public  interest  and  in 
furtherance  of  the  purposes  of  this  act.  Thereafter,  the  municipality  may 
execute,  in  accordance  with  the  provisions  of  subsection  (a),  and  deliver 
contracts,  deeds,  leases,  and  other  instruments  of  transfer. 

(c)  A  munieipality  may  operate  and  maintain  real  property  acqum.*. 
in  an  urban  renewal  area  pending  tin-  disposition  of  the  properly  for  re- 
development, without  regard  In  the  provisions  of  subsection  (a)  above, 
for  sueh  uses  and  purposes  as  may  be  deemed  desirable  even  though  not 
in  conformity  with  the  urban  renewal  plan.  Provided,  however,  thai  the 
municipality  may,  alter  a  public  hearing,  ex  I  end  the  time  for  a  period  not 
to  exceed  I  hive  years. 
History:     En.   Sec.  9,  Ch.   10.">,  L.   10.r>9. 

11-30W.  Issuance  of  bonds,  (a'  A  municipality  shall  have  the 
power  to  issue'bonds  from  time  to  time  in  its  discretion  In  finance  the 
undertaking  of  any  tub. in  renewal  project  uud'T  this  act,  including,  with- 
out  limiting  the  generality  thereof,  the  payment   of  principal  and   interest 
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upon  any  advances  l*«r  surveys  and  plan.-  for  urban  renewal  projects,  and 
shall  also  have  power  lo  issue  rct'iiiiiliii^1  bonds  for  liic  payment  or  retire- 
ment el'  such  bunds  previously  issued  by  it.  Kuril  bunds  shall  not  pledge 
(he  general  credit  of  tin-  municipality  ami  shall  be  madi>  payable,  as  to 
both  principal  and  interest,  solely  from  the  income,  proceeds,  revenues, 
and  funds  of  the  municipality  derived  from,  or  held  in  connection  with, 
its  undertaking  and  carry irsy  out  of  in  ban  renewal  projects  under  this  act  : 
|>rovided,  however,  that  payment  of  .such  bonds,  both  as  to  principal 
and  interest,  may  be  further  secured  by  a  pledge  of  any  loan.  -rant,  or 
contribution  from  the  federal  government  or  other  source,  in  aid  of  anv 
urban  renewal  projects  of  the  municipality  under  this  act. 

(b)  Bonds  issued  under  this  section  shall  not  constitute  an  indebted- 
ness within  the  meaning  of  any  constitutional  or  statutory  debt  limitation 
or  restriction,  and  shall  be  subject  only  to  the  provisions  of  the  Uniform 
Commercial  Code.  I'.onds  issued  under  the  provisions  of  this  act  arc  de- 
clared to  be  issued  for  an  essential  public  and  governmental  purpose,  and, 
together  with  interest  thereon  and  income  therefrom,  shall  be  exempted 
from  all  taxes. 

(c)  Bonds  issued  under  this  section  shall  be  authorized  by  resolution 
or  ordinance  of  the  local  governing  body  and   may  be  issued  in   one  or 

more  scries  and  shall  bear  such  dale  or  dates,  be  payable  upon  demand  or  f 

mature  at  such  time  or  times,  bear  interest  at  such  rate  or  rates,  be  in  such 
denomination  or  denominations,  be  in  such  form  cither  coupon  or  regis- 
tered, cany  such  conversion  or  registration  privileges,  have  such  rank 
or  priority,  be  executed  in  such  manner,  be  payable  in  such  medium  of 
payment,  at  such  place  or  places,  and  be  subject  to  such  terms  of  redemp--  J'^V3  SU£ 
tion  (with  or  without  premium),  be  secured  in  such  manner,  and  have  such 
other  characteristics,  as  may  be  provided  by  such  resolution  or  trust 
indenture  or  mortgage  issued  pursuant  thereto. 

Kilt  >«    j..... -.._.-,  .  , 

(d)  Such  bonds  may  be  sold  at  not  less  than  ninety-eight  per  cent 
(flS/i)  of  par  at  public  or  private  sale,  or  may  be  exchanged  for  other 
bonds  on  the  basis  of  par:  Provided,  that  such  bonds  may  be  sold  to  the 
federal  government  at  private  sale  at  not   less  than  par  and,  in  the  event 

than  all  of  I  lie  authorized  principal  amount  of  such  bunds  is  sold  lo  the 
federal  government,  the  balance  may  be  sold  at  public  or  private  sale  at 
not  less  than  ninety-ciirbl  per  cent  (f>S%)  of  par  at  an  interest,  cost  to 
the  municipality  of  net  |,,  exeeed  the  interest  cost  to  the  municipality  of 
the  portion  of  the  bunds  sold  to  the  federal  government. 

(e)  In  case  any  of  the  public  officials  of  the  municipality  whose  signa- 
tures appear  on  any  bonds  or  coupons  issued  under  this  act  shall  cease  to 
he  such  officials  before  the  delivery  of  such  bonds,  such  signatures  shall, 
nevertheless,  be  valid  anil  sufficient  for  all  purposes,   the  same  as  if  such 

ofiieials  had  remained  in  office  until  such  delivery.  Any   provision  of  any      1974    SU 
law   to   the  contrary    notwithstanding,   any   bonds    issued    pursuant   to   this 
n.-t  shall  lie  f.ully  negotiable. 

(f)  lu  any  suit,  action,  or  proceeding  involving  Iho  validity  or  en- 
forceability of  any  bund  issued  under  this  ae|.  or  the  security  therefor,  any 
such  bond   reeiliu::  in  substance  that    it    has  been   issued   by   the   munieipality 

ill  connection    with   an    urban    renewal    project,   as    herein    defined,  shall    be     .'.  ,*7A    S'1 
(•(inclusively  deemed  to  have  been  issued  for  such  purpose  and  such   project 
shall  In;  conelosi vcly  dccmeil  lo  have  been  planned,  located,  and  carried  out 
in  accordance  wit  h  t  he  provisions  of  t  his  act. 
tory:    Amd..Sec.  4,  Ch.  237,  L.  1974. 


(g)  Iii  any  suit,  action,  or  proceeding  involving  the  validity  or  en- 
forceability of  any  bond  issued  under  this  act  or  the  security  therefor,  any 
such  bond  reciting  in  substance  that  it  has  been  issued  by  the  municipality 
in  connect  inn  with  an  urban  renewal  project,  as  heroin  defined,  shall  be. 
conclusively  doomed  to  have  been  issued  for  such  purpose  and  such  proj- 
ect shall  be  conclusively  deemed  to  have  been  planned,  located,  and  car- 
ried out  in  accordance  with  the  provisions  of  this  act. 

History:    En.  Sec.  10,  Cli.  105,  L.  1959; 
arad.  Sec.  11-109,  Ch.  261,  L.  19G3. 

11-3911.  Eonds  as  legal  investments.  All  banks,  trust  companies, 
bankers,  savings  banks  and  institutions,  building  and  loan  associations, 
savings  and  loan  associations,, investment  eonipanfes,  and  other  persons 
carrying  on  a  banking  or  investment  business,  all  insurance  companies, 
insurance  associations,  and  other  persons  carrying  on  an  insurance  business, 
and  all  executors,  administrators,  curators,  trustees,  and  other  fiduciaries, 
may  legally  invest  any  sinking  funds,  moneys,  or  other  funds  belonging  to 
them  or  within  their  control  in  any  bonds  or  other  obligations  issued  by  a 
municipality  pursuant  to  this  act:  provided,  that  such  bonds  and  other 
obligations  shall  be  secured  by  an  agreement  between  the  issuer  and  the 
federal  government  in  which  the  issuer  agrees  to  borrow  from  the  federal 
government  and  the  federal  government  agrees  to  lend  to  the  issuer,  prior 
to  the  maturity  of  such  bonds  or  other  obligations,  moneys  in  an  amount 
which  (together  with  any  other  moneys  irrevocably  committed  to  the  pay- 
ment of  interest  on  such  bonds  or  other  obligations)  will  suffice  to  pay  the 
principal  of  such  bonds  or  other  obligations  with  interest  to  maturity  there- 
on, which  moneys  under  the  terms  of  said  agreement  arc  required  to  be  used 
for  the  purpose  of  paying  the  principal  of,  and  the  interest  on,  such  bonds 
or  other  obligations  at  their  maturity.  Such  bonds  and  other  obligations 
shall  be  authorized  security  for  all  public  deposits.  It  is  the  purpose  of 
this  section  to  authorize  any  persons,  political  subdivisions,  and  officers, 
public  or  private,  to  use  any  funds  owned  or  controlled  by  them  for  the 
purchase  of  any  such  bonds  or  other  obligations.  Nothing  contained  in 
this  section  with  regard  to  legal  investments  shall  be  construed  as  reliev- 
ing any  person  of  any  duty  oT  exercising  reasonable  care  in  .selecting 
securities. 

History:  En.   Sec.   11,  Ch.   195,  L.   1959. 

11-3912.  Property  exempt  from  taxes  and  from  levy  and  sale  by 
virtue  of  an  execution,  (a)  All  property  of  a  municipality,  including 
funds,  owned  or  held  by  it  for  the  purposes  of  this  act,  shall  be  exempt 
from  levy  and  sale  by  virtue  of  an  execution,  and  no  execution  or  other 
judicial    process  shall    issue   against    the  same   nor   shall   judgment   against 
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a  municipality  he  a  charge  or  lien  upon  such  property;  provided    how- 
ever, that  the  provisions  „f  this  section  shall  not  npplv  to,  or  limit  the 
right    oi,   obligees    to   pursue   any   remedies   for   the   enforcement   of   anv 
pledge  or  l.en  gnen  pursuant   to  this  act   by  n  municipalitv  on  its  rents- 
ices,  grants  or  revenues  from  urban  renewal  projects. 

(b)  The  property  of  a  municipality,  acquired  or  hold  for  the  purposes 
01  tins  act,  is  declared  to  be  public  property  used  for  essential  public  and 
governmental  purposes  and  such  property  shall  be  exempt  from  all  taxes 
of  the  municipality,  the  county,  the  state,  or  any  political  subdivision 
thereof:  provided,  that  such  tax  exemption  shall  terminate  when  the  mu- 
nicipality sells,  leases.,  or  otherwise  disposes  of  sue),  property  in  an  urban 
renewal  area  to  a  purchaser  or  lessee  which  is  not  a  public  both-  or  other 
organization  normally  entitled  to  tax  exemption  with  respect  to  such 
property. 
History:     En.  Sec.  12,  Cli.  195,  L.  1950. 

11-3913.     Co-operation  by  public  bodies,     (a)     For  the  purpose  of  aid- 
ing in   the  planning,  undertaking,  or  carrying  out  of  an   urban  renewal 
project  located  within  the  area  in  which  it  is  authorized  to  act,  anv  public 
body  authorized  by  law  or  by  this  act,  may,   upon   such   terms,  "with   or 
without  consideration,  as  it  may  determine:  (1)  dedicate,  sell,  eonvev    or 
lease  any  of  its  interest  in  any  property,  or  grant  easements,  licenses'  or 
other  rights  or  privileges  therein  to  a  municipality;   (2)   incur  the  entire 
expense  of  any  public  improvements  made  by  such  public  bode    in  exer- 
cising the  powers  granted  j„  this  section;  (3)  do  any  and  all  things  neces- 
sary to  aid   or  co-operate  in   the  planning  or  carrying  out  of  an   urban 
renewal  ,,].,„.   (.■)   ]cll(1,  „r;in(j  ()I.  0OI] t ri l.u t c-  funds  to  a  municipalitv   to) 
enter  into  agreements   (which  may  extend  over  any  period,  notwithstand- 
ing any  provision  or  rule  of  law  to  the  contrary)   with  a  municipality  or 
other  public  body  respecting  action   to  be  taken   pursuant  to  anv  of  the 
powers  granted   by   this  act,   including  the  furnishing  of  funds  or  other 
assistance    in   connection    with    an    urban    renewal    project,   and    (G)    cause 
public  buildings  and  public  facilities,  including  parks,  playgrounds    recre- 
ational   community,   educational,   water,  sewer,   or  drainage   facilities    or 
any   other   works    which    it   is   otherwise    empowered    to    undertake    to    be 
furnished;   furnish,   dedicate,   close,  vacate,  pave,   install,   grade,   regrade 
plan,   or  reph.n   streets,   roads,  sidewalks,   ways,   or  other  places;   plan    or 
rep  an    zone  or  re/.one  any  part  of  the  urban  renewal  area;  and  provide 
such  admin.strat.vc  and  other  services  as  may  be  deemed  requisite  to  the 
rnVieiit  exercise  ol  the  powers  herein  granted. 

(b)  Any  sale,  conveyance,  lease,  or  agreement  provided  for  in  this 
section  shall  be  made  by  a  public  body  with  appraisal,  public  notice    ad- 

ooniTr1'1,  °r  pUblie  ,",,,,in"  '"  ;l('(''"'ll;»"-<'  with  provisions  of  section  11- 
dm):)  (b). 

(c)  For  the  purpose  of  this  section,  or  for  the  purpose  of  aidi,,-  i„ 
the  planning,  undertaking  or  carrying  out  of  at.  urban  renewal  proleet 
or  a  municipality,  such  municipality,  i„  addition  to  anv  authority  ,„  jss„'(. 
bonds  ,,,1,-MiaiU  to  section  11-. 'Ml  10,  may  issue  and  sell  its  gem-ral  oldi-a, 
turn  bonds.  Any  bonds  issued  pursuant  to  this  section  shall  he  issued  in  the 
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manner  and  within  tin:  limitations  proscribed  by  the  laws  of  this  state  for 
the  issuance  and  authorization  of  bonds  by  such   municipality  for  public 
purposes  generally. 
History:    En.  Sec.  13,  Ch.  195,  L.  1959. 

11-3914.  Title  of  purchaser.  Any  instrument  executed  by  a  munici- 
pality and  purport iu<;  to  convey  any  riirht,  title,  or  interest  in  any  properly 
under  this  act.  shall  be  conclusively  presumed  to  have  been  executed  in 
compliance  with  the  provisions  of  this  ant  in  so  far  as  title  or  other  interest 
of  any  bona  fide  purchasers,  lessees,  or  transferees  of  such  property  is 
concerned. 
History:     En.  Sec.  14,  Ch.  125,  L.  1909. 

11-3915.  Exercise  of  powers  in  carrying  out  urban  renewal  project, 
(a)  A  municipality  may  itself  exercise  its  urban  renewal  project  powers 
(as  herein  defined)  or  may.  if  the  local  governing  body  by  resolution 
determines  such  action  to  be  in  the  public  interest,  elect  to  have  such 
powers  exercised  by  the  urban  renewal  agency  (created  by  section  11- 
391 G)  or  a  department  or  other  officers  of  the  municipality  as  they  are 
authorized  to  exercise  under  this  act. 

(b)  In  the  event  the  local  governing  body  makes  such  determina- 
tion, such  body  may  authorize  the  urban  renewal  agency  or  department 
or  other  officers  of  the  Municipality  to  exercise  any  of  the  following  urban 
renewal  project  powers: 

(1)  To  formulate  and  co-ordinate  a  workable  program  as  specified  in 
section  11-3904. 

(2)  To  prepare  urban  renewal  plans. 

(3)  To  prepare  recommended  modifications  to  an  urban  renewal  proj- 
ect plan. 

(4)  To  undertake  and  carry  out  urban  renewal  projects  as  required 
by  the  local  governing  body. 

(;">)  To  make  and  execute  contracts  as  specified  in  section  11-3907. 
with  the  exception  of  contracts  for  the  purchase  or  sale  of  real  or  personal 
properly. 

((>)      To   disseminate  blight  clearance   and   urban   renewal    information. 

(7)  To  exercise  the  powers  prescribed  by  section  1T-3907  (b),  except 
the  power  In  agree  to  conditions  for  federal  financial  assistance  and  im- 
posed pursuant  to  federal  law  relating  !<>  salaries  and  wages  shall  be  re- 
served to  the  local  governing  body. 

(5)  To  enter  any  building  or  property,  in  any  urban  renewal  area,  in 
order  to  make  surveys  and  appraisals  in  the  manner  specified  in  section 
11-3907  (c). 

(9)  To  improve,  clear,  or  prepare  for  redevelopment  any  real  or 
personal  property  in  an  urban  renewal  area. 

(10)  To  insure  leal  or  personal  properly  as  provided  in  section  11- 
3907  («•). 

(11)  To   effectuate   the   plans   provided    for   in    section    11.3907    (f). 
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(12)  To  prepare  plans  for  the  relocation  of  families  displaced  from  an 
urban  renewal  area  and  to  co-ordinate  public  and  private  agencies  in  sucb 
relocation. 

(13)  To  prepare  plans  for  carrying  out  a  program  of  voluntary  or 
compulsory  repair  and  rehabilitnlion  of  buildings  and  iinprovemcnts. 

(14;  To  conduct  appraisals,  title  searches,  surveys,  studies,  and  oilier 
preliminary  plans  and  work  necessary  to  prepare  for  the  undertaking  of 
urban  renewal  projects. 

(15)     To  negotiate  for  the  acquisition  of  land. 

(1G)  To  study  the  closing,  vacating,  planning,  or  replanning  of 
streets,  roads,  sidewalks,  way.  or  other  places  and  to  make  recommenda- 
tions with  respect  thereto. 

(17)  To  organize,  co-ordinate,  and  direct  the  administration  of  the 
provisions  of  this  act. 

(18)  To  perform  such  duties  as  the  local  governing  body  may  direct 
so  as  to  make  the  necessary  arrangements  for  the  exercise  of  tin:  powers 
and  performance  of  the  duties  and  responsibilities  entrusted  to  the  local 
governing  body. 

Any  powers  granted  in  this  act  that  are  not  included  in  subsection  (b) 
of  this  section  as  powers  of  (he  urban  renewal  airency  or  a  department  or 
other  oflicers  of  a  municipality  in  lieu  thereof,  may  only  be  exercised  bv 
the  local  governing  body  or  other  officers,  boards,  and  commissions  as 
provided  under  existing  law. 
History:     En.  Sec.  15,  Ch.  105,  L.  1030. 

11-391G.  Urban  renewal  agency,  (a)  When  a  municipality  has  made 
the  finding  prescribed  in  section  M-.'.OO.")  and  has  elected  to  have  the 
urban  renewal  proj-ct  powers,  as  specified  in  section  11  :!!)].">,  exercised, 
such  urban  renewal  project  powers  may  be  assigned  to  a  department  or 
other  oflicers  of  the  municipality  or  to  any  existing  public  body  corporate, 
or  the  legislative  body  of  a  city  may  create  an  urban  renewal  agency  in 
such  municipality  to  be  known  as  a  public  body  corporate  to  which  such 
powers  may  be  assigned. 

(b)  If  the  urban  renewal  agency  is  authorized  to  transact  business 
and  exercise  powers  hereunder,  the  "mayor,  by  and  with  the  advice  and 
consent  of  the  local  governing  body,  shall  appoint  a  board  of  commission- 
ers of  the  urban  renewal  agency  which  shall  consist  of  five  commissioners. 
The  initial  membership  shall  consist  of  one  commissioner  appointed  for 
one  year,  one  for  two  years,  one  for  three  years,  and  two  for  four  years; 
and  each  appointment  thereafter  shall  be  for  four  years. 

(c)  A  commissioner  shall  receive  no  compensation  for  his  services 
but.  shall  be  entitled,  to  the  necessary  expenses,  including  travclinir  ex- 
penses, incurred  in  the  disrliurgc  of  his  duties.  Kadi  commissioner  shall 
hold  ofiice  until  his  successor  has  been  appointed  and  has  qualified.  A  cer- 
tificate of  the  appointment  or  reappointment  of  any  commissioner  shall 
be  filed  wilh  the  clerk  of  the  municipaliiy  ami  siieli  certificate  shall  be  con- 
clusive evidence  of  the  due  and  proper  appointment   of  such  commissioner. 

The  powers  and    responsibilities  of  an   urban    renewal   ageiicv   shall    be 
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exercised  by  the  commissioners  thrreof.  A  majority  of  the  commissioner:; 
shall  constitute  a  quorum  for  tlie  purpose  of  conducting  business  anil 
exercising  t lie  powers  nml  responsibilities  of  the  agency  and  for  all  other 
purposes.  Action  may  be  taken  by  the  agency  upon  a  vote  of  a  majority 
of  the  commissioners  present,  unless  in  any  ease  the  bylaws  shall  require 
a  larger  number.  Any  persons  may  be  appointed  as  commissioners  if  they 
reside  within  l lie  municipality. 

The  urban  renewal  agency  or  department  or  officers  exercising  urban 
renewal  project  powers  shall  be  staffed  with  the  necessary  technical  ex- 
perts and  such  other  agents  and  employees,  permanent  and  temporary, 
as  it  may  require.  An  agency  authorized  to  transact  business  and  exer- 
cise powers  under  this  act  shall  tile,  with  the  local  governing  body,  on  or 
before  March  31-  of  each  year,  a  report  of  its  activities  for  the  preceding 
calendar  year,  which  report  shall  include  a  complete  financial  statement 
setting  forth  its  assets,  liabilities,  income,  and  operating  expense  as  of  the 
end  of  such  calendar  year.  At  the  time  of  filing  the  report,  the  agency 
shall  publish  in  a  newspaper  of  general  circulation  in  the  community  a 
notice  to  the  effect  that  such  report  has  been  filed  with  the  municipality 
and  that  the  report  is  available  for  inspection  during  business  hours  in 
the  office  of  the  city  clerk  and  in  the  office  of  the  agency. 

(d)     For  inefficiency,  neglect  of  duty,  or  misconduct  in  office,  a  com- 
missioner may  be  removed. 
History:     En.  Sec.  1G,  Cli.  105,  L.  1059. 

11-3917.     Prohibition  against  discrimination.     For  all  of  the  purposes 
of  this  act,  no  person  shall,  because  of  race,  creed,  color,  or  national  origin, 
be  subjected  to  any  discrimination. 
History:     En.  Sec.  17,  Ch.  105,  L.  1050. 

11-3918.  Interested  public  officials,  commissioners,  or  employees.  No 
public  official,  or  employee  of  a  municipality  or  urban  renewal  agency  or 
department  or  officers  which  have  been  vested  by  a  municipality  with  ur- 
ban renewal  project  powers  and  responsibilities  under  section  11-3915, 
shall  voluntarily  acquire,  any  interest,  direct  or  indirect,  in  any  urban  re- 
newal project,  or  in  any  property  included  or  planned  to  be  included  in 
any  urban  renewal  project  of  such  municipality,  or  in  any  contract  or  pro- 
posed contract  in  connection  with  such  urban  renewal  project.  Where 
such  acquisition  is  not  voluntary,  the  interest  acquired  shall  be  immedi- 
ately disclosed  in  writing  to  the  local  governing  body  and  sueli  dis- 
closure shall  be  entered  upon  the  minutes  of  Ihc  governing  body.  If  any 
such  official,  department  or  division  head  owns  or  controls,  or  owned  or 
controlled  within  two  years  prior  to  the  date  oT  hearing  on  the  .urban 
renewal  project,  any  interest,  direct  or  indirect,  in  any  property  which  he 
knows  is  included  in  an  urban  renewal  project,  lie  shall  immediately  dis- 
close this  fact  in  writing  1o  the  local  governing  bod  v.  and  such  disclosure 
shall  be  entered  njum  the  minutes  of  the  governing  body,  and  any  such 
official,  department  or  division  he. id  shall  not  participate  in  any  action 
on  that  particular  project  by  Ihc  municipality  or  urban  renewal  agency. 
department,  or  officers  which  have  been  vested  with  urban  renewal  project 


powers  by  the  municipality  pursuant  to  the  provisions  of  section  11-3915. 
A  majority  ol'  tin-  commissioners  of  an  urban  renewal  ngcncv  exercisin- 
powers  pursuant  to  this  act  shall  not  hold  any  other  public  "office  under 
the  municipality  other  than  their  rnmmissioner.ship  or  office  witli  respect 
to  such  urban  renewal  agency,  department,  or  offices.  Any  violation  of  the 
provisions  of  this  section  shall  constitute  misconduct  in  office. 
History:     En.  Sec.  18,  Ch.  105,  L.  1950. 

11-3919.  Separability  —  act  controlling.  Notwithstanding  any  other 
evidence  of  legislative  intent,  it  is  hereby  declared  to  be  tluT  controlling 
legislative  intent  that  if  any  provision  of  this  act.  or  the  application  then" 
of  to  any  person  or  circumstances,  is  held  invalid,  the  remainder  of  tin- 
act  and  the  application  of  such  provision  to  persons  or  circumstances 
other  than  those  as  to  which  it  is  held  invalid,  shall  be  not  affected  there- 
by. 

In  so  far  as  the  provisions  of  this  act  are  inconsistent  with  the  provi- 
sions of  any  other  law,  the  provisions  of  this  act  shall  be  controlling    The 
powers  conferred  by  this  act  shall  be  in  addition  and  supplemental  "to  the 
powers  conferred  by  any  other  law. 
History:     En.  Sec.  19,  Ch.  195,  L.  1059. 

11-3920.  Short  title.  This  act  shall  be  known  and  may  be  cited  as 
the  "Urban  Renewal  Law." 

History:     En.  Sec.  20,  Ch.  195,  L.  1959. 

11-3021.  Allocation  of  taxes.  Any  urban  renewal  plan  as  defined  in 
section  ll-:i!H)l,  K.  (J.  M.  ID  17,  may  contain  a  provision  or  he  amended  to 
contain  a  provision  that  taxes,  if  any,  levied  on  taxable  property  in  an 
urban  renewal  area  each  year  by  or  for  the  benefit  of  any  city  which  has 
the  power  to  levy  a  tax,  shall,  after  the  effective  date  of  such  provision,  be 
allocated  as  follows: 

(1)  that  portion  of  the  taxes  produced  by  the  levies  for  such  city  upon 
the  total  sum  of  the  assessed  value  of  the  taxable  properly  in  the."  urban 
renewal  area  as  shown  upon  the  assessment  roll  m^u]  in  connection  with 
the  taxation  of  such  property  for  such  city  last  equalized  prior  to  the 
effective  date  of  the  urban  renewal  plan  shall  be  allo.-aled  to  and  when 
collected  shall  bo  paid  into  the  funds  of  such  city  as  taxes  by  or  for  such 
city  on  all  other  properly  arc  paid;  and 

(2)  that  portion  of  the  levied  taxes  for  such  oily  each  year  in  excess 
of  such   amount  shall    be   allocated    to   and   when    eoilor-led,  shall    be   paid 
into  a  special   fund   held  by   the  city  treasurer  to  pay   the.   principal   and 
interest    on   bonds,    the   issue   of    which    is   authorized    by   section    11-3910 
R.C.M.  19-17. 

History:  En.  11-3021  by  Sec.  1,  Ch.  287,  L.  1074.  * 

11-3022.     Time   when  act   applies.     The   provisions  of  subsection   1   of 
section  1   f.11-3921]  of  this  net  shall  first  apply  to  the  assessment  roll  next 

following  the  enactment  or  amendment   to  the  urban  renewal  plan  author-  2974    SUPP 

izing  the  allocation  of  funds  under  this  act. 

History:  En.  11-3022  by  Sec.  2,  Ch.  2S7,  L.  1074. 
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^"f  f  •    DisP°sit!'°n  ^  unexpended  funds.     All  moneys  remaining  ur, 
expended  from    he  spoci,,  /uil(1  crc;l(c(]  b     t,,is  J  payn™    oV  11 

the  principal  and  .ntcrcst  on  such  bonds  shall  be  paid  into  the  city',  general 

History:  En.  11-3923  by  Sec.  3,  Ch.  2S7,  L.  1974. 

11-3924.     Maximum   term    of   bonds.     Xo    bond    for    the    payment   o< 
which   the  special  fund  described  in  section  1    fll  30911   II  JZJi  , 

issued  for  a  longer  tern,  than  tivcty  (20)  vears  ]  d  *"  ^ 

History:   En.  11-3924  by  Sec.  5,  Ch.  237,  L.  1974. 

^Wnf'i  ?SC  °(  fl,m?S  ^cncratcd  h7  bonds.     Monev'gcnerated  bv  the 
sale  of  bonds  for  wlueh  funds  are  allocated  pursuant  to' section  1   fll  39o 
Of  th  s  act  may  be  used  by  a  city  only  for  improvement  o    construe  ion" 

ssar::. eel* "  -*  »»-■  ^Tii  ^ 
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History:  En.  11-3925  by  Sec.  7,  Ch.  287,  L.  1974. 
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(%)  to  sen  ana  convoy  any  real  or  personal  property  acquired  as 
provided  by  subdivision  (1)  of  this  section,  and  make  such  order  re- 
specting the  same  as  may  be  deemed  conducive  to  the  best  interest  of  the 
municipality  or  county;  provided,  that  such  sale  or  conveyance  shall  be 
subject  to  the  terms  of  any  lease  but  shall  be  free  and  clear  of  any  other 
encumbrance. 

No  municipality  or  county  shall  have  the  power  to  operate  any  project, 
referred  to  in  this  section,  as  a  business  or  in  any  manner  except  as  the 
lessor  thereof,  nor  shall  they  have  any  power  to  acquire  any  such  project, 
or  anj-  part  thereof,  by  condemnation. 

History:     En.  Sec.  2,  Ch.  51,  L.  1965. 
Constitutionality  Judicial  Review  1973    SUPP 
Provision  for  issuance  of  revenue  bonds           Where  project  was  entirely  within  coun-  "mmtix 
under  this   act  does   not   violate  Montana      ty,  court  would  not  consider  hypothetical 
coustitution   article   XIII,  section   1,   since       conflict    between    section    10-101    and    pro- 
it   is   done    for   a   public   purpose,   despite      vision    in    this    section    allowing    project 
the   fact   that   certain    individual   associa-      partially   without   county.    Fickcs  v.    Mo- 
tions   or    corporations    may    benefit    fr soula  County,  155  M  258,  470  P  2d  287. 

the  legislation.   Fickes  v.  Missoula  County, 

105ll2418'037°PlImite7d  obligation  bonds-form  and  contents-sale-nego- 
♦•  vv^nw  1  bonds  issued  bv  a  municipality  or  county  under  the 
tiabihty.     (1)     A U  ^0"dyS^7imi-ted  obligations  of  the  municipality  or 

„e  g  Jed  and  delivc  ,d  at  any  time  and  fro* ^  to  ,,me     b)  b     n 

out  premium,  and W  c™£n  ™^J     of  the  municipality  or  county  and 
shall  be  deemed  for  the  best  mteres i  whereunder  the 

provided  for  in  the  proceedings  ot  the  governinD   uuujr 
bonds  shall  be  authorized  to  be  issued. 

(3)  Any  bonds,  issued  under  the  authority  of  tins  act,  may  be  sold  a 
nfc ?,  or  nrivate  sale  in  such  manner  and  at  such  time  or  times  as  maj 
public  or  Pn;,atebvSa  '  em„overnin„  bodv  to  be  most  advantageous.  The 
muntiTaUty  or  coun;  may  pay  "all  expenses,  premiums  and  commissions 
TT?hi  lovernTnc  bodv  may  deem  necessary  or  advantageous  in  connec- 
tion with  fhe  auThorLtion,  s'ale  and  issuance  thereof  from  the  proceeds 
of  the  sale  of  said  bonds  or  from  the  revenues  of  the  projects. 

(I)     All  bond,   issued  under  the  authority  of  this  act,  and  all  interest 

(  }        ILiSdV  thereto   shall   be   construed   to   be   negotiable   instru- 

mX^le^e   2T*Z  they   are   payable   solely   from   a   specified 

80Ur(C5)     Prior  to  the  issuance  of  any  bonds,  under  the  anthoiity  o^tnis 

act   by  any  municipality  or  county,  ^e"™?^*^^* 
and  hold  a  public  hearing  on  the  P™^^t  ^f^^ng,  the  . 
three   (3)   consecutive  weeks  prior Jo  the date  set  to  ^  >n  ^ 

governing  body  .hall  publish  in        W         j         q£         hearing.  Th, 
municipality  or  county  a  notice  of  the  time  and  V  &ct  unlesi 

interest  of  the  municipality  or  county. 

„«,:  Antd.  Sea  > I  Cb .3*  U  ^  ^  ^  „,,  „ 

)       **,„:    E..3,.3.oa.5,l..136,         .„  SSU3S, 

MUtml  nfttuce.  ,'J  \M.   190i,  1909,  1911191S. 

Municipal    CorporaturasC=-Oa  -Oi,    -•=, 

».4103.    Limited  ablation  ^^Z^TS^^  M"= 

Constitutionality  -ng   0f  article   XIII,   section   5^  £»„<*« 

?his   section   does   not   v^ate  Montana       J^  County,  156  M  258,  470  28 

^VrrUVtnu?"^  and  does  not 
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CHAPTER  41 
INDUSTRIAL  DEVELOPMENT  PHOJECTS 

doz-tinn    11-4101.     Definition  Of  terms. 

11-4104'  Provisions  for  security  of  bondholders. 

11-4103.  Determination  of  costs— terms  of  lease. 

11-4106.  Refundiuq  of  bonds. 

11-4107.  Use  of  proceeds  of  bond  sales. 

11-4103.  Taxation  of  projects. 

11-4109  Powers  cumulative.  .  , 

11-4110:  Advice  and  information  by  state  planning  board. 

11  4101      Definition  of  terms.     As  used  in  this  act,  unless  the  context 
"otherwise  squires:  (1)  Municipality  shall  mean  any  incorporated  eit,   or 

t°Wn(2V,PrSo,tcct;  shall  mean  any  land,  any  building  or  other  improvement, 
and  all  real  and  personal  properties  deemed  necessary  iu  connection  therci975    SUPPL.... 
with,  whether  or  not  now   in   existence,  which   shall   be  suitable   for  use 
for    commercial,    manufacturing    or    industrial    enterprises,    recreation    or 
tourist   facilities,   and   hospitals,    long-term   care    facilities   or   medical    fa- 

01  l.3)S;  Governing    body   shall    moan    the   hoard   or   body    in    which    the 

general  legislative  powers  of  the  municipality  or  county  arc  vested;  and 

(4)     Mortgage   shall    mean   a   mortgage   or   a   mortgage   and   deed    of 

trust,  or  other  security  device. 

History:     En.  Sec.  1,  Ch.  51,  L.  1965. 

History:  En.  Sec.  1,  Ch.  51,  L.  19G5;  amd.  vided  the  act  should  be  in  effect  from 
See.  1,  Ch.  50,  L.  19G9;  amd.  Sec.  1,  Ch.  ;md  after  its  passage  and  approval.  Ap- 
38C,  L.  1971.  proved    February    20,    IPC'.1. 

Amendments  Special  Purpose  Law                             1973_SUPPLEMENT 

The   190U  amendment  added   "recreation  This  act   is  designed   for  special   purpose 

or    tourist    facilities,    and    hospitals,    long-  and    prevails    over    and    is   not    limited    by 

torin   caie   facilities   or   medical    facilities"  general    legislation    that   county    not    make 

at  the  end  of  subdivision  (2).  .  lease     longi-r     than     ten     years     (10-1030), 

The     1071     amendment     inserted     "com-  that   county    not    sell   land    except    at   pub- 

Uicrcial"  in  subdivision  (2).  lie   auction    (lC-100!!),   or   that    county    not 

contract   tor  const  ruction  except  on  public 

Effective  Date  bidding     (1G-1$0:j).      Fiekes     v.     Missoula 

Section    2    of    Ch.    50,    Laws    19C9    pro-  County,  155  M  253,  470  P  2d  2S7. 

11-4102.  General  municipal  and  county  powers.  In  addition  to  any 
other  powers  which  it  may  now  have,  each  municipality  and  each  county 
6hall  have  without  any  other  authority  the  following  powers:  (1)  To 
acquire,  whether  by  construction,  purchase,  devise,  gift  or  lease,  or  any 
one  or  more  of  sueli  methods,  one  or  more  projects,  which  shall  be  located 
within  this  state,  and  may  be  located  within,  without,  partially  within  or 
partially  without  the  municipality  or  county; 

(2)  To. lease  to  others  any  or  all  of  its  projects  for  such  rentals  and 
upon  sucli  terms  and  conditions  as  the  governing  body  may  deem  advis- 
able and  as  shall  not  conflict  with  the  provisions  of  this  act : 

(3)  To  issue  revenue  bunds  for  the  purpose  of  defraying  the  cost  of 
acquiring  or  improving  any  project  or  projects,  and  to  secure  the  pay- 
ment of  such  bonds  a"s  provided  in  this  act,  which  revenue  bonds  may  be 
issued  in  two  (1M  or  more  series  or  issues  where  deemed  advisable,  and 
each,  such  series  or  issue  may  contain  different  maturity  dates,  interest 
rates,  priorities  on  revenues  available  for  payment  of  such  bonds  and 
priorities  on  securities  available  for  guaranteeing  payment  thereof,  and 
such  other  differing  tfnus  and  conditions  as  are  deemed  necessary  and 
a""*  not  in  conflict  with  the  provisions  of  this  act ;  and        v 


shall  be  made  payable,  (b)  may  be  scoured  by  a  mortgage  coverin-  all  or 
any  part  of  the  project,  and  (c)  may  be  secured  bv  a  pledge  of  the  lease 
of  such  project,  or  (d)  may  be  secured  by  such  other  security  device  as 
may  be  deemed  most  advantageous  by  the  issuing  authority. 

(2)     The   proceedings,   under   which    the    bonds  are*  authorized   to    be 
«sued  under  tne  provisions  of  this  act,  and  any  mortgage  given  to  secure 
the  same  may  contain   any   agreements  and   provisions   customarily   con- 
tained  in    instrument,    securing    bonds,    including,    without    limiting    the 
generality  of  the  foregoing,  provisions  respecting  (a)  the  fixing  and  collec- 
tion of  rents  lor  any  project  covered  by  such  proceedings  or  mortg, 
(o)   the  terms  to   be  incorporated  in   the  lease  of  such  project,    (c)    the 
.maintenance  and  insurance  of  such  project,  (d)  the  creation  and  maintenance 
of  special  funds  from  the  revenues  of  such   project,  and   (e)   the  rights 
and  remedies  available  in  the  event  of  a  default  to  the  bondholders   or 
to  the  trustee  under  a  mortgage,  all  as  the  governing  body  shall   deem 
advisable   and   as   shall   not    be   iu   conflict   with    the   provisions   of   this 
act;  provided,  that  in  making  any  such  agreements  or  provisions  a  munici- 
pality or  county  shall  not  have  the  power  to  obligate  itself  except  with 
respect  to  the  project  and  the  application  of  the  revenues  therefrom,  and 
shall  not  have  the  power  to  incur  a  pecuniary  liability  or  a  charge  upon 
its  general  credit  or  against  its  taxing  powers. 

^-.(3)  The  proceedings  authorizing  any  bonds  under  the  provisions  of 
-v  ;t  and  any  mortgage  .securing  such  bonds  may  provide  that,  in  the 
event  of  a  default  in  the  payment  of  the  principal  of  or  the  interest  on 
such  bonds  or  m  the  performance  of  any  agreement  contained  in  such 
orocccdmgs  or  mortgage,  such  payment  ami  performance  mav  be  enforced 
!>y  mandamus  or  by  the  appointment  of  a  receiver  in  equity  with  power  to 
charge  and  collect  rents  and  to  apply  the  revenues  from  the  project  in 
accordance  with  such  proceedings  or  the  provisions  of  such  mortgage. 

(4)  Any  mortgage,  made  under  the  provisions  of  this  act,  to^ecurc 
oonds  issued  thereunder,  may  also  provide  that,  in  the  event  of  a  default 
m  the  payment  thereof  or  the  violation  of  any  agreement  contained  in  the 
mortgage,  the  mortgage  may  be  foreclosed  and  sold  under  proceedings 
:n  equity  or  :n  any  other  manner  now  or  hereafter  permitted  bv  law  Such 
mortgage  may  also  provide  that  any  trustee  under  such  mort-a-e  or  the 
noldcr  of  any  of  the  bonds  secured  thereby  may  become  the  purchaser  at 
any  foreclosure  sale  if  the  highest  bidder  therefor.  No  breach  of  anv 
Mich  agreement  shall  impose  any  pecuniary  liability  upon  a  municipality 
or  county  or  any  charge  upon  their  general  credit  or  against  their  taxing 

History:     En.  Sec.  -1,  Ch.  51,  L.  19GS. 

11-4105.  Determination  of  costs*-tcrms  of  lease.  (1)  Prior  to  the 
leasing  of  any  project,  the  governing  body  must  determine  and  find  the 
lollowmsj:  he  amount  necessary  to  pay  the  principal  of  and  the  interest 
on  the  bonds  proposed  l«  be  issued  to  finance  si.,-1.  project;  the  amount 
necessary  to  he  ,,:l.d  into  any  reserve  funds  which  the  goveniii...  ».»dv 
may  deem  ,1.  advisable  to  establish  in  connection  with  ,|„.  retirenu-nl  of 
.I-    -Nposcd   bonds  and    the   maintenance   of   the   project    ineludin-   taxes- 


11-4106  CITIKS  AND  TOWNS 

and,  unless   tin-   terms  under  which   the   project   is   to  be   leased   provide 
that  the  lessee  shall  maintain  the  project  and  carry  all  proper  insurance 

with  respect  thereto,  the  estimated  cost  of  maintaining  the  project  in  good 
repair  and  keeping  it  properly  insured. 

(2)  The  determinations  and  findings  of  the  governing  body,  required 
to  be  made  by  subsection  (1)  of  this  section,  shall  be  set  forth  in  the 
proceedings  under  which  the  proposed  bonds  are  to  be  issued.  Prior  to 
the  issuance  of  the  bonds  authorized  by  this  act,  the  municipality  or  coun- 
ty shall  lease  the  project  to  a  lessee  or  lessees  under  an  agreement  condi- 
tioned upon  completion  of  the  project  and  providing  for  payment  to  the 
municipality  or  county  of  such  rentals  as,  upon  the  basis  of  such  determi- 
nations ami  findings,  will  be  sufficient  (a)  to  pay  the  principal  of  and 
interest  on  the  bonds  issued  to  finance  the  project,  (b)  to  pay  the  taxes  on 
the  project,  (e)  to  build  up  and  maintain  any  reserves  deemed  by  the 
governing  body  to  be  advisable  in  connection  therewith,  and  (d)  unless 
the  agreement  of  lease  obligates  the  lessees  to  pay  for  the  maintenance 
and  insurance  of  the  project,  to  pay  the  costs  of  maintaining  the  project 
in  good  repair  and  keeping  it  properly  insured.  .Subject  to  the  limitations 
of  this  act,  the  lease  or  extensions  or  modifications  thereof  may  contain 
such  other  terms  and  conditions  as  may  be  mutually  acceptable  to  the 
parties,  and  notwithstanding  any  other  provisions  of  law  relating  to  the 
sale  of  property  owned  by  municipalities  and  counties,  such  lease  may 
contain  an  option  for  the  lessees  to  purchase  the  project  on  such  terms  and 
conditions  as  may  be  mutually  acceptable  to  the  parties. 
History:     En.  Sec.  5,  Ch.  51,  L.  19G0. 

11-410G.  Refunding  of  bonds.  Any  bonds  issued  under  the  provisions 
of  this  act  and  at  any  time  outstanding  may  at  any  time  and  from  time 
to  time  be  refunded  by  a  municipality  or  county  by  the  issuance  of  its 
refunding  bonds  in  such  amount  as  the  governing  body  may  deem  neces- 
sary but  not  exceeding  an  amount  sufficient  to  refund  the  principal  of  the 
bonds  to  be  so  refunded,  together  with  any  unpaid  interest  thereon  and 
any  premiums  and  commissions  necessary  to  be  paid  in  connection  there- 
with; provided,  that  an  issue  of  refunding  bonds  may  be  combined  with 
an  issue  of  additional  revenue  bonds  on  any  project,  when  the  combined 
total  meets  the  requirements  of  subsection  (1)  of  section  11-4103.  Any 
such  refunding  may  be  effected  whether  the  bonds  to  be  refunded  shall 
have  then  matured  or  shall  thereafter  mature,  either  by  sale  of  the  refund- 
ing bonds  and  the  application  of  the  proceeds  thereof  for  the  payment 
of  the  bonds  to  be  refunded  thereby,  or  by  exchange  of  the  refunding 
bonds  for  the  bonds  to  be  refunded  thereby;  provided,  that  the  holders 
of  any  bonds  to  he  so  refunded  shall  not  be  compelled  without  their  con- 
sent to  surrender  their  bonds  for  payment  or  exchange  prior  to  the  date 
on  which  they  are  payable  by  maturity  date,  option  to  redeem,  or  other- 
wise, or,  if  they  are  called  for  redemption,  prim*  to  the  date  on  which  they 
arc  by  their  terms  subject  to  redemption  by  option  or  otherwise.  Any 
refunding  bonds  issued  under  the  authority  of  this  act  shall  be  subject  to 
the  provisions  contained  in  section  ll-lKKS  ami  may  be  secured  in  ac- 
cordance with  the  provisions  of  section  11-1101. 
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History:     Ijn.  Sec.  G,  Cli.  El,  L.   1965.  nice  to  *'.-n  1 . ..  •  t  ion   (1)"  fur  :m  :i|>p.ircn»ly 

i-rroiicriiis   lofrii  in-i*   to  "-oli  .iitioii    (-'*>"'   in 
Compiler's  Note  n,r  (ir„,   sr„,,„,.l. 

Tin"    compiler    lias    tlllisliltllrd    llir    refer 

11-4107.  U.;c  of  proceeds  of  bond  sales.  The  proceeds  from  llir  sale 
of  any  bonds  issued  under  authority  uf  litis  act  shall  he  applied  only  for 
the  purpose  fur  which  the  bonds  were  issued;  provided,  tliat  any  ac- 
crued interest  ;:nd  premium  received  in  any  sueli  sale  shall  be  applied  to 
the  payment  of  the  principal  of  or  the  interest  on  the  bonds  sold;  and 
provided  further,  that  if  for  any  reason  any  portion  of  such  proceeds 
shall  not  be  needed  fur  the  purpose  for  which  the  bonds  were  issued,  then 
such  unnccded  portion  of  said  proceeds  shall  be  applied  to  the  payment 
of  the  principal  of  or  the  interest  on  said  bonds.  The  cost  of  acquiring 
or  improving  any  project  shall  be  deemed  to  include  the  following:  The 
actual  cost  of  acquiring  or  improving  real  estate  for  any  project;  the 
actual  cost  of  construction  of  all  or  any  part  of  a  project  which  may  be 
constructed,  including  architects'  and  engineers'  fees,  all  expenses  in  con- 
nection with  the  authorization,  sale  and  issuance  of  the  bonds  to  finance 
such  acquisition  or  improvement;  and  the  interest  on  such  bonds  for  a 
reasonable  time  prior  to  construction,  during  construction,  and  for  not 
exceeding  six  (G)  months  after  completion  of  construction. 
"Mstory:     En.  Sec.  7,  Cli.  51,  L.  1965. 

11-4107.     Use  of  proceeds  of  boucl  sales. 
Equipment  Acquired  of  this  section  from  the  proceeds  of  bond 

.     Pollution    controls    or    other    equipment       *«1" ■_ P«k™   v-   Missoula    Co"n,-v'    ^J   M 

useful   in   industrial   pro.iv.-ct  created   under       -"t  4'1  1   -«'-»'• 

this  act  may  be  acquired  under  provisions 

11-4108.  Taxation  of  projects.  Notwithstanding  that  title  to  a  project 
may  be  in  a  municipality  or  county,  such  projects  shall  be  subject  to  taxa- 
tion to  the  same  extent,  in  the  same  manner,  and  under  the  same  pro- 
cedures as  privately  owned  property  in  similar  circumstances,  if  such 
projects  arc  leased  to  or  held  by  private  interests  on  both  the  assessment 
date  and  the  dale  the  levy  is  made  in  any  year;  but  such  projects  shall 
not  be  subject  to  taxation  in  any  year  if  they  are  not  leased  to  or  held  by 
private  interests  on  both  the  assessment  date  and  the  date  the  levy  is  made 
in  any  year;  provided,  that  where  personal  property  owned  by  a  munici- 
pality or  county  is  taxed  under  this  section  and  such  personal  property 
taxes  are  delinquent,  levy  by  distress  warrant  for  collection  of  such  de- 
linquent taxes  may  only  be  made  on  personal  property  against  which 
such  taxes  were  levied. 

History:     En.  Sec.  8,  Cli.  51,  L.  1065. 

Constitutionality  pality   has   only   trust   as  opposed   to  bene 

This  section   does  not   violate  provisions       licial  interest,  and  taxation  is  l.a-.ed  onilft  •     ,,-. 

of    Montana   constitution   article \\'IT,   see-       of  j;io|.r*rly._   Fuhs   v.    Missoula    Count; 
lion   2   against    taxing   propoity   of   county       Ij.i  M  ;.i.S,  1,0  1'  "il  L'Si. 
or    municipality,   since    county    or    muniei- 

11-4100.     Powers    cumulative.     Neither    this    act    nor    anything    herein 
contained  shall  be  construed  as  a  restriction  or  limitation  upon  any  pow- 
ers which  a  municipality  or  county  mi:  lit   otherwise  have  under  any   laws 
of  this  state,  but  shall  be  construed  as  en  nulative. 
History:     En.  Sec.  9,  Cli.  51,  L.  19G5. 

Jl-4110.  Advice  and  information  by  department  of  intergovernmental 
relations.  The  department  of  intergovernmental  relations  sliall  furnish 
advice  and  information  in  connection  with  a  project  when  requested  to  il" 
so  by  a  county  or  municipality.  1974  : SUPPLEMENT 

History:  Amd.  Sec.  56,  Ch.  318,  L.  1074.  i 

any    sol  ion    sliall    In'    di-vlau-i!    invalid    or 

CM„„ini.„  ei   „  .  iim-i.iisliliitiiniiil,    siu-li    ili-rl.-ir.-itiiui    of    in- 

separability Clau-n  ...i;  i;i.      i     o        .      iv     ,    ,i  ..  ...        ,     , 

*  J  »:ilnlil>    shall   not   afti-i-l    the  validity  of  the 

Vclioil     It    ol     I'll.    .11.    I.aus    1:h;."i    road        rcinninill;:    portion*    thricof." 

any  section  in  tin*  net  or  any  part  uf 


CIIAPTKK  10— STRIP  MIXIXG  AM")  RJXLAMATION' 

Section  50-K\M.     Short  ii:V 

50-!''.?5.     I'.dicy  ..f  state-  :mdinSs.  1973    SUPPLEMENT 

5'i.ln.;,,.     Iji-rnjit;,.,,  «««x 

5li-ln.<7.     (  inl,  i%  .ii.:  rules  of  l»»ant— hcnriiiirs. 

.MMO.iS.      Admin.:*:!-,  ii---  —  ftuirtbi'.is  of  dcpai :mc:it. 

."■"-i'm1'       IVrinit    rc-pund    >..>   . m'.:_-'-   i"    sirip    mining —  application    f(.r   permit 

—  o<:iti-nt  -  --  'Ve  —  bond. 

5"-l'li0.      Ii'ci.i-c  u;  n  i'v,"*:i  •!•,  i:i  area — applvation —  fee — lioml. 
.-0-1'  41.     !'•...[.,,  ;■:)•;    p-.;  m  it— application — contents-  -reclamation    plan  —  fee — 
bond. 

5(1-10-)-'.        Kelt -a!   of   permit— R!'»Ut!'U. 

."■'l-lil-'.).     I! vi'i:nii.ii'i>!i  .  •    I.::..  :  — submission  and  action  on  plan. 

?"- 1  <■•?•!.     Arva    immi-iv.;    i  ---■  :-ii-  ..-I  -Rrailtnj,'    aii'l    •  evijjetati.ni-    release    of    liond 

—  1 1;  i-r  :-:■ ' : ,  e  n!;::t. 

50-1IM5.  l*I:;>!i ;i,.;  i.|  kt-.;,  la::. Ml  n  •  "■  "viiu;  I'd!::!:;  of  stripped  ana. 

?il-l  !.'■•!'.  'I  i'lle  o!  com : i i ..  ■     e!iu-::l  •  >:  reel  imat'on. 

511-10-;;.  I'::>:it!ii:-  n-p.."t--  :■  pieiu.ti  and  n  I,  •-,.-  of  l.oml. 

5i)-lll!{!.  \  ei;etat:i'n  p'am.cd  a>  properly  •  >:  landowner. 

50-10-JO.     Annual  report  of  reclamation  work— map. 

50-10.-0.  Xniiyc  of  noncompliance — suspension  of  permits— conditions  re- 
quired for  rci:i.-:a!cment  of  permits. 

50-1051.     Successive  operators. 

SO- 1 05 J.      Receipts  paid  nr..  -p.-c;al  fund— use  of  fund. 

.-0-iO.^.i.  J-uiids  received  !>y  Ivard — reclamation  work  by  board— rehabilita- 
tion 0!  inn  cclaimed  lands.  , 

50-1(154.     Rcclamatii-n  of  lands  after  bond  forfeited. 

50-1055.  Mandamus  P>  compel  cni'irccmcnt  of  law— action  for  damage  to 
,.wj,u'.r     supply— damage     from     surface     water— other     remedies. 

jjQ-IlbO.     Violation-  en  i1  penalty—  injunction — misdemeanor. 

50-1057.      I'roccdure  fur  hearings  and  appeal-.. 
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CHAPTER  12— RECLAMATION  OF  MIXING  LANDS 

Section  50-120'..     Lei'?>!ativc  enervations  and  finding.  1973     SUPPLEMENT 

50-IJ'U.     Purposes  of  act. 

50-120.1.     Definitions. 

50-IJiM.     Administration — rales  and  regulations — cniploymcut  of  supervisors. 

5^-1205.     Investigations,  research  am!  experiments  in  reclamation. 

50-12l)'>.     l.'o-opeiation  with  other  agencies — receipt  and  expenditure  of  funds. 

50-1207.  Exploration  license  and  development  permit- — duration  and  renew?.] 
— requirements. 

50-120S.     Operating  permit — fei — consents  of  application. 

5U-120V.     Rei-l.im.-.sion  [dan — accomplishment  of  specific  activities. 

50-1210.  Inspection  ol  mining  site— issuance  of  operating  permit — modifica- 
tion of  reclamation  plan— succession  to  interest  in  uncompleted 
mining  operation. 

50-1211.     Performance  bond. 

50-1212.     Annual  report  of  activities  by  permittee — annual  for. 

50-12!.'.  Inspection  to  determine  compliance  with  reclamation  plan — rectifica- 
tion o!  deficiencies — board  actions  to  reclaim  disturbed  lands. 

50-121-1.      Reasons  for  denial  of  permit. 

50-1215.     Resubmission  with  new  reclamation  plan. 

50-121'l     Appeals  board— administrative  remedies. 

50-121/'.     judicial  review. 

50-121X.     Appeal  to  supreme  court. 

50-12!'V.  Exemption  of  works  performed  prior  to  promulgation  of  rules  and 
regulations. 

50-1220.  Exemption  of  small  miners — written  agreement — noncompliance  a 
misdemeanor. 

50-1221.  Information  obtained  from  applications  confidential — admissible  in 
hearings  or  proceedings. 

50-1222.     Violation  a  misdemeanor— penalties. 

50-122.\      Exemption  of  operations  on  federal  lands. 

50-1224.     Exemption  of  sample  collectors. 


CHAPTER  15-OPKN'  CUT  MIXIXC;       lg73    SUppLEMSNT 

Section    5<>-1501.     Short  title. 

50.151)2.      I'oiicy  of  state. 

50-150.5.  Contracts  i'"r  reclamation  of  open  cut  mining  !;ui'l — enforcement 
of  contracts. 

50-1504.     Dei'miti 

50-1505.     Administration  of  act — delegation  of  functions. 

5';- 150»i.     I'uwcrs.  duties  ami  functions  >»i  commission. 

50-15(17.     Contract    tor    rcidam.V^on    required    for    large    open    cut    operations. 

50-15OS.  Application  for  •  cntract — contents — issuance  of  contract — amend- 
men;--  v.  i'.'idrav.al  o?  lain!. 

50-1509.  Terms  uf  bond  required — deposit  in  lien  of  bond — substitution  of 
hi  n;d —  for  iVitirrc — release. 

50-1510.  Contract  requirements — performance  bond — effective  period  of  con- 
tract. 

50-1511.     Receipt  of  funds  !>y  commission — reclamation  work  by  commission. 

50-1512.     Inspection  of  open  cut  mining  by  commission. 

50-1513.     Operation  without  contract  as  misdemeanor — penalty. 

50-151-1.     Reclamation  of  land  on  which  bom!  forfeited. 

5'.'- 1515.  Commission  hearing  on  (ma!  order  of  commissioner — judicial  re- 
vicw. 

50-1516.     Exemption  of  operations  covered  by  other  law. 
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50-1503.  Contracts  for  reclamation  of  open  cut  mining  land — enforce- 
ment of  contracts.  The  state  board  of  land  commissioners  is  hereby  au- 
thorized to  enter  into  contracts  in  the  name  of  the  state  of  Montana  with 
operators  which  will  provide  for  the  reclamation  of  lands  on  which  open 
cut  mining  of  bentonile,  clay,  scoria,  phosphate  rock,  sand  and  gravel  has 
been  or  is  to  be  conducted.  The  state  board  of  land  commmissioncrs  is 
authorized  to  sue  and  be  sued  in  the  name  of  the  state  of  Montana  to  en- 
force the  provisions  of  any  contract,  and  said  board  shall  bring  such  court 
actions  and  lake  such  oilier  steps  and  actions  as  may  be  necessary  to  en- 
force the  provisions  of  such  contracts. 

History:  Amd.  Sec.  3,  Ch.  209,  L.  1974;  Amd.  Sec.  3,  Ch.  235,  L.  1974. 

50-1504.  Definitions.  When  used  in  this  act,  unless  a  different  mean- 
ing clearly  appears  from  the  context: 

(1)  *  *  *  [Same  as  1973  Supplement.] 

(2)  "Open  cut  mining"  means  the  mining  of  bentonile,  clay,  scoria, 
phosphate  rock,  sand  or  gravel  by  removing  the  overburden  lying  upon 
natural  deposits  thereof,  and  mining  direct)}'  from  the  natural  deposits 
thereby  exposed,  including  the  removal  of  overburden  for  the  purpose  of 
determining  the  location,  quality  or  quantity  of  any  natural  deposit  of 
bentonile,  clay,  scoria,  phosphate  rock,  sand  or  gravel. 

(3)  *  *  *   [Same  as  1973  Supplement.] 

(4)  "Overburden"  mean;  all  of  Ihc  earth  and  other  materials  which 
lie  above  a  natural  deposit  of  bentonite,  clay,  scoria,  phosphate  rock,  sand 
or  gravel.  "Spoil"  is  the  overburden  disturbed  from  its  natural  slate  in  the 
process  of  open  cut  mining. 

(5)  to  (16)     *  *  *   [Same  as  1973  Supplement.] 

History:  Amd.  Sec.  4,  Ch.  209,  L.  1974;  Amd.  Sec.  4,  Ch.  235,  L.  1974. 

1974    SUPPLEMENT 

CHAPTER  1G— STRIP  MINE  SITING  ACT 

50-1601.  Short  title.  This  act  shall  be  known  and  may  be  cited  as 
"The  Strip  Mine  Siting  Act." 

History:   En.  50-1601  by  Sec.  1,  Ch.  280,  L.  1974. 

50-1602.  Policy  of  state — purposes  of  act — exercise  of  general  police 
power.  (1)  It  is  the  policy  of  this  slate  to  provide  adequate  remedies 
for  the  protection  of  ihe  environmental  life  support  system  from  degrada- 
tion and  provide  adequate  remedies  to  prevent  unreasonable  depletion 
and  degradation  of  natural  resources. 

(2)     It  is  the  purpose  of  this  act : 

(a)  to  vest  in  the  department  the  authority  to  review  new  strip  mine 
site  locations  wind  reclamation  plans  and  either  approve  or  disapprove 
such  locations  and  plans  and  to  exercise  general  administration  and  en- 
forcement of  this  act;  and 

£b)  to  vest  in  the  board  the  authority  to  adopt  rules,  to  suspend  and 
revoke  permits,  and  to  conduct  hearings;  and 


iy74   SUPPLEMENT      STRir  MINE  SITING  ACT  50-1G03 

(c)  to  satisfy  the  requirement  of  article  IX,  section  2  of  the  consti- 
tution of  this  slate,  that  all  lands  disturbed  by  the  talcing  of  natural 
resources  be  reclaimed;  and 

(d)  to  ensure  that  adequate  information  is  available  on  areas  proposed 
for  strip  mining  so  that  mining  and  reclamation  plans  may  be  properly 
formulated  to  accommodate  areas  that  arc  suitable  for  strip  mining. 

(3)  This  act  is  deemed  to  be  an  exercise  of  the  general  police  power 
to  provide  for  the  health  and  welfare  of  the  people. 

History:  En.  50-1602  by  Sec.  2,  Ch.  280,  L.  1974. 

50-1003.  Definitions.  When  used  in  this  act,  unless  a  different  mean- 
ing clearly  appears  from  the  context: 

(1)  "Operation"  means  all  of  the  premises,  facilities,  railroad  loops, 
roads,  power  lines,  aiul  equipment  used  in  the  process  of  producing  and 
removing  mineral  from  a  designated  strip  mine  area. 

(2)  "Board"  means  the  board  of  land  commissioners  as  provided  for 
in  article  X,  section  4  of  the  constitution  of  this  state. 

(3)  "Department"  means  the  department  of  state  lands  provided  for 
in  Title  S2A,  chapter  11. 

(4)  "Xcw  strip  mine"  means  a  strip  mining  operation  proposed  for  an 
area  of  land  which  the  department  determines,  because  of  distance  from 
an  existing  strip  mine  operation  or  because  of  important  differences  in 
topography,  soils,  wildlife,  geologic  structure  or  vegetation  from  an  exist- 
ing strip  mine  operation,  does  not  constitute  an  expansion  .of  an  existing 
operation. 

(5)  "Preparatory  work"  means  those  on-site  disturbances,  excluding 
prospecting,  associated  with  the  initiation  of  a  new  strip  mine,  including 
but  not  limited  to  the  construction  of  railroad  spurs  or  loops,  buildings  to 
house  mining  operations,  roads,  storage  and  train  load-out  facilities,  trans- 
mission lines,  erection  of  draglines  and  loading  shovels  and  other  similar 
work. 

(6)  "Strip  mining"  means  any  part  of  the  process  followed  in  the  pro- 
duction of  mineral  by  the  open  cut  method  including  mining  by  the  auger 
method  or  any  similar  method  which  penetrates  a  mineral  deposit  and 
removes  mineral  directly  through  a  scries  of  openings  made  by  a  machine 
which  enters  the  deposit  from  a  surface  excavation,  or  any  other  method 
or  process  in  which  the  strata  or  overburden  is  removed  or  displaced  in 
order  to  recover  the  mineral. 

(7)  "Mineral"  means  mineral  as  defined  in  section  50-1036(1), 
R.  C.  M.  1947. 

(S)  'iTerson"  means  a  person,  partnership,  corporation,  association 
or  other  legal  entity,  or  any  political  subdivision  or  agency  of  the  state. 

(9)  "Operator"  means  a  person  who  intends  to  operate  a  new  strip 
mine  involving  the  removal  of  more  than  ten  thousand  (10,000)  cubic 
yards  of  mineral  or  overburden. 

History:    En.  50-1003  by  Sec.  3,  Ch.  280,  L.  1974. 
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50-1604.     Orders  and  rules  of  board — hearings.     The  board: 

(1)  shall  issue  after  an  opportunity  for  a  hearing',  orders  requiring  an 
operator  to  adopt  the  remedial  measures  necessary  to  comply  with  this 
act  and  rules  adopted  under  this  act; 

(2)  shall  issue  after  an  opportunity  for  a  hearing,  a  final  order  direct- 
ing llic  department  to  revoke  a  permit,  when  the  requirements  set  forth 
by  the  notice  of  noncompliance,  order  of  suspension,  or  an  order  of  the 
board  requiring  remedial  measures  have  not  been  complied  with  according 
to  the  terms  herein  ; 

(3)  shall  adopt  after  an  opportunity  for  a  hearing,  general  rules  per- 
taining to  new  strip  mines  and  preparatory  work  to  accomplish  the  pur- 
poses of  this  act  ; 

(4)  shall  conduct  hearings  under  provisions  of  this  act  or  rules 
adopted  by  the  board. 

History:  En.  50-1604  by  Sec.  4,  Ch.  280,  L.  1974. 

50-1605.     Administration — functions  of  department.     The  department: 

(1)  shall  exercise  general  supervision,  administration,  and  enforce- 
ment of  this  act  and  nil  rides  and  orders  adopted  under  this  act ; 

(2)  shall  order  the  suspension  of  any  permit  for  failure  to  comply  with 
this  act,  any  rule  adopted  under  this  act  or  permit  issued  pursuant  to  this 
act; 

(3)  shall  order  the  halting  of  any  operation  that  is  started  without 
first  having  secured  a  permit  as  required  by  this  act ; 

(4)  shall  make  investigations  and  inspections  necessary  to  ensure 
compliance  with  this  act ; 

(5)  shall  encourage  and  conduct  investigations,  research,  experiments 
and  demonstrations,  and  collect  and  disseminate  information  relating  to 
new  strip  mines  and  reclamation  of  lands  and  waters  affected  by  prepara- 
tory work ; 

(6)  shall  adopt  rules  with  respect  to  the  filing  of  reports,  the  issuance 
of  permits  and  other  mailers  of  procedure  and  administration. 

History:  En.  50-1605  by  Sec.  5.  Ch.  280,  L.  1974. 


on 


50-1606.  Permit  required  to  engage,  in  preparatory  work.  No  pcrs 
may  commence  preparatory  work  until  the  operator  shall  have  first  ob- 
tained from  the  department  a  mine  site  location  permit  for  a  new  strip 
mine,  or  a  permit  under  chapter  10,  Title  50,  R.  C.  M.  19-17,  if  the  appli- 
cation for  such  permit  under  Title  50  includes  an  appropriate  long-range 
mining  plan  acceptable  to  the  department. 

History:  En.  50-1606  by  Sec.  6,  Ch.  280,  L.  1974. 

50-1607.  Application  for  permit — contents — permit  authorization — 
notification — tec — bond.  (1)  A  person  desiring  a  mine  site  location 
permit  shall  file  with  the  department  an  application  which  shall  contain 
a  reclamation  plan  for  any  preparatory  work  and  such  other  information 
the  department  deems  necessary  to  determine  if  the  proposed  area  to  be 
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affected  by  tlic  operation  is  appropriate  for  the  location  o[  a  new  s*;ip 
mine.  The  department  may  .require  any  information  included  in,  but  not 
tin; i ted  to.  an  application  for  a  strip  mining  permit  as  required  by  chapter 
10,  Title  :0,  R.  C.  II.  19-17. 

(2)  A  mine  site  location  permit  shall  authorize  the  applicant  to  cn- 
jagc  in  preparatory  work  upon  the  area  described  in  the  application  and 
designated  in  the  permit  fur  a  period  of  one  (1)  'year  from  the  date  of 
issuance  and  is  renewable  until  the  applicant  has  applied  for  and  re- 
ceived a  strip  mining  permit  in  accordance  with  chapter  10,  Title  50. 
R.  C.  M.  1947. 

(3)  The  department  shall  notify  the  applicant  within  three  hundred 
sixty-five  (3C>3)  days  of  receipt  of  a  complete  application  if  the  proposed 
site  is  an  acceptable  location  fur  development  of  a  new  strip  mine.  If  the 
site  is  approved,  the  department  shall  issue  the  applicant  a  mine  site  lo- 
cation permit.  If  the  location  is  not  approved,  the  department  shall  notify 
the  applicant  in  writing,  setting  forth  reasons  why  the  location  is  not  ac- 
ceptable. The  department  shall  also  notify  the  applicant  within  three 
hundred  sixty-live  (.Vol  days  of  receipt  of  a  complete  application  whether 
the  proposed  reclamation  plan  is  or  is  not  acceptable.  If  the  plan  is  not 
acceptable,  the  department  shall  set  forth  the  reasons  for  nonacceplance 
of  the  plan.  It  may  propose  modifications,  -delete  areas,  or  reject  the 
entire  plan. 

(4)  A  fee  of  fifty  dollars  ($50)  shall  he  paid  before  the  mine  site  lo- 
cation permit  required  in  this  act  may  be  issued.  The  operator  shall  also 
file  with  the  department  a  bond  payable  to  the  state  of  Montana  with 
surety  satisfactory  to  the  department  in  the  penal  sum  to  be  determined 
by  the  board  (on  the  recommendation  of  the  commissioner)  of  not  less 
than  two  hundred  dollars  ($200)  nor  more  than  ten  thousand  dollars 
($10,000)  for  each  acre  or  fraction  thereof  of  the  area  of  land  to  he  dis- 
turbed by  preparatory  work,  with  a  minimum  bond  of  live  thousand 
dollars  ($5,000),  conditioned  upon  the  faithful  performance  of  the.  re- 
quirements set  forth  in  this  act  ami  of  the  rules  of  the  board.  In  deter- 
mining the  amount  of  the  bond  within  the  above  limits,  the  board  shall 
take  into  consideration  the  character  and  nature  of  the  surface  disturb- 
ances, the  future  suitable  use  of  the  land  involved  and  the  cost  of  remov- 
ing or  burying  facilities,  backfilling,  grading,  lopsoiling,  and  reclamation 
to  be  required.  Notwithstanding  the  above  limits  the  bond  may  not  he 
less  than  the  total  estimated  cost  to  the  slate  of  completing  the  work 
described  in  the  reclamation  plan. 

History:  En.  50-1007  by  Sec.  7,  Ch.  280,  L.  1974. 

50-1608.  Refusal  of  permit — grounds.  (1)  The  department  may  not 
issue  a  permit  wider  this  act  if  it  funis  that  a  new  strip  mine  is  not  con- 
sistent with  the  purposes  and  policies  of  this  act. 

(2)  The  department  shall  not  approve  a  new  strip  mining  site  or 
preparatory  work  site  for  any  anas  of  land  or  water  included  in  the  appli- 
cation if  the  department  determines  that  the  area  could  not  be  approved 
under  the  criteria  specified  in  section  50-1012,  R.  C.  M.  19*7. 
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(3)  The  department  *=Iinll  not  issue  a  permit  under  this  act  if  a  pro- 
posed reclamation  plan  docs  not  meet  the  requirements  of  Title  50,  chap- 
ter 10,  R.  C.  M.  19-17. 

History:  En.  5O-1C0S  by  Sec.  8,  Ch.  280,  L.  1974. 

50-1609.  Notice  of  noncompliance — suspension  of  permits — conditions 
required  for  reinstatement  of  permits.  (1)  If  any  of  the.  requirements  of 
this  act  or  rules  or  orders  of  the  department  and  the  board  have  not  been 
complied  with  within  the  time  limits  set  by  the  department  or  the  board 
or  by  this  act,  the  department  shall  serve  a  notice  of  noncompliance  on 
the  operator,  or  where  found  necessary,  the  commissioner  shall  order  the 
suspension  of  a  permit.  The  notice  or  order  shall  be  handed  to  the  operator 
in  person  or  served  by  registered  mail  addressed  to  the  permanent  ad- 
dress shown  on  the  application  for  a  permit.  The  notice  of  noncompliance 
or  order  of  suspension  shall  specify  in  what  respects  the  operator  has 
failed  to  comply  with  this  act  or  the  rules  or  orders  of  the  department  and 
the  board.  If  the  operator  has  not  complied  with  the  requirement  set  forth 
in  the  notice  of  noncompliance  or  order  of  suspension  within  time  limits 
set  therein,  the  permit  may  be  revoked  by  order  of  the  board  and  the 
performance  bond  forfeited  to  the  department. 

(2)  Any  additional  strip  mining  or  mine  site  location  permits  held  by 
•-  an  operator  whose  mine  site  location  permit  has  been  revoked  shall  be 
suspended  and  the  operator  is  not  eligible  to  receive  another  permit  or  to 
—  have  the  suspended  permits  reinstated  until  he  has  complied  with  all  the 
requirements  of  this  act  in  respect  to  former  permits  issued  him.  An  oper- 
ator who  has  forfeited  a  bond  is  not  eligible  to  receive  another  permit 
unless  the  land  for  which  the  bond  was  forfeited  has  been  reclaimed 
without  cost  to  the  stale,  or  the  operator  has  paid  into  the  reclamation 
account  a  sum  together  with  the  value  of  the  bond,  the  board  finds 
adequate  to  reclaim  the  lands.  The  department  may  not  issue  any  addi- 
tional permits  to  an  operator  who  has  repeatedly  been  in  noncompliance 
or  violation  of  this  act. 

History:  En.  50-1609  by  Sec.  9,  Ch.  280,  L.  1974. 

50-1610.  Receipts  paid  into  special' fund — use  of  fund.  (1)  All  fees, 
forfeit  funds,  and  other  moneys  available  or  paid  to  the  department 
under  the  provisions  of  this  act  shall  be  placed  in  the  stale  treasury  and 
credited  to  a  special  agency  account  to  be  designated  as  the  strip  mining 
and  reclamation  fund.  This  fund  shall  be  available  to  the  department  by 
appropriation  and  shall  be  expended  for  the  administration  and  enforce- 
ment of  this  act  and  for  the  reclamation  and  rcvegctation  of  land  and  the 
rehabilitation  of  water  affected  by  any  mining  operations.  Any  unencum- 
bered and  any  unexpended  balance  of  this  fund  remaining  at  the  end  of 
any  fiscal  year  shall  not  lapse  but  shall  be  carried  forward  for  the  purposes 
of  this  act  until  expended  or  until  appropriated  by  subsequent  legislative 
action. 

History:  En.  50-1610  by  Sec.  10.  Ch.  280,  L.  1974. 
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50-1611.  Violation — civil  penalty— injunction — misdemeanor.  (1)  A 
person  or  operator  who  violates  any  of  the  provisions  of  this  act  or  rules 
or  orders  adopted  undcr-tliis  act  shall  pay  a  civil  penalty  of  not  less  than 
one  hundred  dollars  ($100)  nor  more  than  one  thousand  dollars  ($1,000) 
for  the  violation,  and  an  additional  civil  penalty  of  not  less  ■  than  one 
hundred  dollars  ($100)  nor  more  than  one  thousand  dollars  ($1,000)  for 
each  day  during  which  a  violation  continues,  and  may  he  enjoined  from 
continuing  such  violations  as  hereinafter  provided  in  this  section.  These 
penalties  shall  he  recoverable  in  any  action  brought  in  the  name  of  the 
state  of  Montana  by  the  attorney  general  in  the  district  court  of  the  first 
judicial  district  of  this  state,  in  and  for  the  county  of  Lewis  and  Clark,  or 
in  the  district  court  having  jurisdiction  of  the  defendant. 

(2)  The  attorney  general  shall,  upon  the  request  of  the  commissioner, 
sue  for  the  recovery  of  the  penalties  provided  in  this  section  for,  and 
bring  an  action  for  a  restraining  order,  temporary  or  permanent  injunc- 
tion, against  an  operator  or  other  person  violating  or  threatening  to  vio- 
late an  order  adopted  under  this  act.   . 

(3)  A  person  who  willfully  violates  any  of  the  provisions  of  this  act, 
or  any  determination  <>r  order  adopted  under  this  act  which  has  become 
final  is  guilty  of  a  misdemeanor  and  shall  be  fined  not  less  than  five  hun- 
dred dollars  ($.:C0)  and  not  more  than  five  thousand  dollars  ($5,000). 
Each  day  on  which  a  violation  occurs  constitutes  a  separate  offense. 

History:   En.  50-1G11  by  Sec.  11,  Ch.  280,  L.  197-1. 

50-1G12.  Mandamus  to  compel  enforcement  of  law.  (1)  A  resident 
of  this  stale,  with  knowledge  that  a  requirement  of  this  act  or  a  rule 
adopted  under  this  act,  is  not  being  enforced  by  a  public  officer  or  em- 
ployee whose  duly  it  is  to  enforce  the  requirement  or  rule  may  bring  the 
failure  to  enforce  to  the  attention  of  the  public  officer  or  employee  by  a 
written  statement  under  oath  that  shall  slate  ihe  specific  facts  of  the  fail- 
ure to  enforce  the  requirement  or  rule.  Knowingly  making  false  state- 
ments or  charges  in  the  affidavit  subjects  the  affiant  to  penalties  pic- 
scribed  under  the  law  of  perjury. 

(2)  If  the  public  officer  or  employee  neglects  or  refuses  for  an  un- 
reasonable time  after  receipt  of  the  statement  to  enforce  the  requirement 
or  rule,  the  resident  may  bring  an  action  of  mandamus  in  the  district 
court  of  the  first  judicial  district  of  this  state,  in  and  for  the  county  of 
Lewis  and  Clark  or  in  the  district  court  of  the  county  in  which  the  land 
is  located.  The  court,  if  it  finds  that  a  requirement  of  this  act  or  a  rule 
adopted  under  this  act,  is  not  being  enforced  shall  order  the  public  officer 
Or  employee,  whose  duty  is  to  enforce  the  requirement  or  rule,  to  perform 
his  duties.  If  he  fails  to  do  so,  the  public  officer  or  employee  shall  be  held 
in  contempt  of  court  and  is  subject  to  the  penalties  provided  by  law.   , 

History:  En.  50-1612  by  Sec.  12,  Ch.  2S0,  L.  1974. 

<• 

50-1613.  Procedure  For  hearings  and  appeals.  All  hearing  and  appeal 
procedures  shall  be  in  accordance  with  the  Montana  Administrative  Pro- 
cedure. Act. 

History:  En.  50-1613  by  Sec.  13,  Ch.  280,  L.  1974. 
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50- 1614.  Submitted  information  may  be  accepted  to  meet  strip  min- 
ing permit  requirements.  The  department  may  choose  lo  accept  informa- 
tion submitted  under  ibis  act  tn  the  extent  it  is  applicable  and  relevant  as 
satisfying  the  requirements  of  chapter  10.  Title  50. 

History:  En.  50-1614  by  Sec.  14,  Ch.  2S0.  L.  1974. 

50-1G15.  Termination  of  permit.  A  mine  site  location  permit  granted 
by  the  department  in  accordance  with  the  provisions  of  this  act  shall 
remain  in  full  force  and  effect  until  the  provisions  of  thc-permit  are  com- 
plied with  and  the  bund  is  released,  except  that  those  areas  of  land  cov- 
ered by  a  mine  site  location  permit  for  which  a  strip  mining  permit  is 
granted  pursuant  to  the  provisions  of  chapter  10,  Title  50,  shall  be  re- 
leased from  the  terms  and  provisions  of  the  mine  site  location  permit. 

History:  Eh.  50-1615  by  Sec.  15,  Ch.  280,  L.  1974. 

50-1616.  Effect  of  strip  mine  siting  permit  on  subsequent  strip 
mining  permits.  When  the  department  has  sufficient  information  to  ap- 
prove or  disapprove  a  mine  site  location  permit  application  on  either  the 
entire  area  being  considered  for  a  mine  site  location  permit  or  a  portion 
thereof  on  the  grounds  listed  in  section  50-10-12(2)  and  (4),  it  shall  so 
state  in  a  written  statement  lo  the  operator.  This  decision  is  binding  oa 
the  department  with  regard  to  strip  mining  permit  applications  as  speci- 
fied in  chapter  10.  Title  50.  R.  C.  M.  1947,  unless: 

(1)  new  information  is  submitted  or  obtained  in  compliance  with 
chapter  10,  Title  50,  which  indicates  a  situation  not  existing  or  known  at 
the  lime  of  the  issuance  of  a  permit  under  this  act; 

(2)  an  application  under  this  act  misrepresented  information  related 
to  the  criteria; 

(3)'  a  situation  develops  because  of  strip  mining  operations  which 
was  not  in  existence  at  the  lime  of  the  issuance  of  a  permit  under  this 
act. 

History:  En.  50-1616  by  Sec.  16,  Ch.  280,  L.  1974. 

50-1617.  Application  to  preparatory  work  on  contracts  prior  to  Jan- 
uary 1,  1974.  The  provisions  of  this  act  shall  not  apply  where  any  prep- 
aratory work  was  conducted  prior  to  January  1,  197-1.  or  for  which  con- 
tracts for  preparatory  work  or  the  sale  of  Montana  coal  from  a  new  strip 
mine  by  an  operator  holding  a  valid  permit  under  section  50-1039  were  in 
existence  and  proven  specific  notice  thereof  given  to  the  department  prior 
to  January  1,  1974. 

History:  En.  50-1617by  Sec.  17,  Ch.  2S0,  L.  1974. 

TITLE  52— MORTGAGES 

"CHAPTER  3— SECURITY  INTERESTS 
IN  PERSONAL  PROPERTY 

52-319.  (330S.1)  Notices  of  security  agreements  covering  livestock, 
renewals,  assignments  and  satisfactions  to  be  filed  by  department  of  live- 
stock— list  lo  be  furnished  stock  inspectors — livestock  markets  not  liable 
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note:   see  also  1974  Supplement 
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70-805.  Surcli.'ir;;o  on  electric  energy  producer's  license  tax — administrative  expenses — 
tax  ou  gasification,  liquefaction^  uranium  enrichment  facilities. 

70-80C.  'Application  for  coriiiication— lilir.i*  ami  contents — firs — use  of  filing  fees — 
]>roof  of  service  on  municipalities — waiver  of  time  requirement. 

70-807.  Study,  evaluation  and  report  on  proposed  facility — application  for  amendment 
of  certificate — hearings. 

70-SOS.     Parties  to  ccrtilii-ation  proceeding — waiver  by  failure  to  participate. 

70-S00.     Record  of  hearing— procedure — rules  of  evidence. 

70-810.  Decision  o:'  hoard — findings  necessary  for  certificate — conditions  imposed — scrv- 
ico  of  decision  on  panics. 

70-811.  Opinion  i«ued  with  decision — contents  of  certificate — waiver  of  time  require- 
ments— facilities  for  which  cert'licate  required. 
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70-318.  Revocation  or  suspension  of  certificate. 
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70-801.     Short  title.     This  act  may   be   cited  as  the   Montana  Utility 

Siting  Act  of  1973. 

Kistory:  En.  Sec.  1,  Ca.  327,  L.  1973.  gjvc   approval   to   energy   generation   and 

Title  of  Act  conversion  plant  sites   and   associated   fa- 

An  act  to  vest  in  the   department  and  cilities.  to  require   preconstruction   certifi- 

. board  of  natural  resources  and   conserva-  cation  of  such  facilities;  providing  penal- 

tion  the  authority   to   require   and   review  ties  for  violation  of  this  act;  and  provid- 

long-range  planning  by  certain  utilities,  to  lnS  an  effective  date. 

70-802.  Policy  and  legislative  findings.  It  is  the  constitutionally  de- 
clared policy  of  this  state  to  maintain  and  improve  a  clean  and  healthful 
environment  for  present  and  future  generations;  to  protect  the  environ- 
mental life  support  system  from  degradation  and  prevent  unreasonable 
depletion  and  degradation  of  natural  resources;  and  to  provide  for  admin- 
istration and  enforcement  to  attain  these  objectives. 

The  legislature  finds  that  the  construction  of  additional  power  and 
energy  conversion  facilities  may  be  necessary  to  meet  the  increasing  need 
for  electricity  and  other  energy,  and  that  such  facilities  have  an  effect 
on  the  environment,  an  impact  on  population  concentration,  and  an  effect 
on  the  welfare  of  the  citizens  of  this  state.  Therefore,  it  is  necessary  to 
ensure  that  the  location,  construction  and  operation  of  power  and  energy- 
conversion  facilities  will  produce  minimal  adverse  effects  on  the  environ- 
ment and  upon  the  citizens  of  this  state  by  providing  that  no  power  or 
energy  conversion  facility  shall  hereafter  be  constructed  or  operated 
within  this  state  without  a  certificate  of  environmental  compatibility  and 
public  need  acquired  pursuant  to  this  act. 
Hi3tory:  En.  Sec.  2,  Ch.  327,  E.  1973. 

70-803.  Definitions.  The  following  words,  when  used  in  this  act, 
shall  have  the  following  meanings  unless  otherwise  clearly  apparent  from 
the  context : 

(1)  the  word  "department"  means  the  department  of  natural  resources 
and  conservation. 

(2)  the  word  "board"  means  the  board  of  natural  resources  and 
conservation. 

(3)  the  words  "utility  facility"  or  "facility"  mean : 

(a)     any  energy-generating   and  conversion  plant  and   associated  fa- 
cilities 

(i)     designed  for,  or  capable  of,  generating  at  fifty   (50)   megawatts  lan^ 

of  electricity  or  more  or  any  addition  thereto   (except  pollution  control  SUPPLEVFmt'i 

facilities  approved  by  the  department  of  health  and  environmental  sciences  ^Wia 

added  to  an  existing  plant)   having  an   estimated  cost  in  excess  of  two 
hundred  fifty  thousand  dollars  ($250,000),  or 


(ii)  designed  for,  or  capable  of,  producing  one  hundred  million  (100.- 
00»,000)  cubit:  feet  of  gas  per  day  or  more  or  any  addition  thereto  having 
an  estimated  cost  in  excess  of  two  hundred  fiftv  tliousand  dollars   i.-4*»."»o"! 

000),  or  "  K"     ' 

(Hi)  designed  for,  or  capable  of.  producing  fifty  tliousand  (50.000) 
barrels  of  liquid  hydrocarbon  products  per  day  or  more  or  any  addition 
thereto  having  an  estimated  cost  in  excess  of  two  hundred  fifty  thousand 
dollars  ($230,000),  or 

(iv)     designed  for  or  capable  of  enriching  uranium  minerals; 

(b)  an  electric  transmission  line  and  associated  facilities  of  a  design 
capacity  of  thirty-four  and  one-half  (34.5)  kilovolts  or  more,  except  that 
the  following  transmission  lines  and  associated  facilities  shall  be  subject 
to  certain  exceptions  under  t lie  act : 

(i)  a  transmission  lino  and  associated  facilities  with  a  design  capacity 
of  sixty-nine  (()!))  kilovolts  or  less  and  which  will  be  constructed  above 
ground  for  a  distance  of  ten  (10)  miles  or  less  shall  not  be  considered  a 
utility  facility  within  the  definitions  of  this  act, 

(ii)  a  transmission  line  and  associated  facilities  with  a  design  capacity 
of  one  hundred  sixty-one  (101)  kilovolts  or  less  and  which  will  be  con- 
structed underground  for  a  distance  of  five  (5)  miles  or  less  shall  not  be 
considered  a  Utility  facility  within  the  definitions  of  this  act, 

(iii)  a  transmission  line  or  associated  facilities  of  a  design  capacity 
of  one  hundred  sixty-one  (1G1)  kilovolts  or  less  which  does  not  meet  the 
requirements  of  subsections  (i)  and  (ii)  of  this  subsection  shall  be  subject 
to  the  specific  time  review  requirements  for  transmission  lines  in  section 
C,  subsection  (1)  [70-S0tj(l)J  and  section  7,  subsection  (1)  [70-S07(l)] 
of  this  act  if  the  proposed  length  of  the  transmission  line  will  not  exceed 
thirty  (30)  miles, 

•  (iv)  unless  specifically  covered  by  subsections  (i),  (ii)  or  (iii)  of 
this  subsection,  the  construction  of  all  transmission  lines  and  associated 
facilities  shall  be  subject  to  the  two  (2)  year  time  requirement  of  section 
C,  subsection  (1)  |70-MMJ(1)|,  and  the  six  hundred  («()())  day  requirement 
of  section  7,  subsection  (1)  [70-607(1)  j, 

(v)  the  provisions  of  subsections  (i)  and  (ii)  of  this  subsection  shall 
not  be  construed  as  authorizing  the  simultaneous  construction  of  two  (•') 
or  more  transmission  lines  serving  the  same  community  or  customer  which 
would,  when  constructed  separately,  come  within  the  exceptions  of  sub- 
sections (i)  and  (ii) ; 

(c)  a  gas  or  liquid  transmission  line  and  associated  facilities  designed 
for,  or  callable  of.  transporting  gas  or  liquid  hydrocarbon  products  from 
a  gasification  or  liquefaction  facility  of  the  size  indicated  in  subsections 
faHii)  and  (a) (iii)  of  this  section. 

(d)     any   use   of   gcolhermal   resources,   including   the   use   of   under- 
ground space  in  existence  or  to  be  created,  for  the  creation,. use  or  con-  3.974    srJ^P*  p>>« 
version  of  energy.  *  .«.cMi 

(•1)  the  words  "associated  facilities"  include,  but  are  not  limited  to, 
transportation  links  of  any  kind,  aqueducts,  diversion  dams  and  anv  other 
device  or  equipment  associated  with  the  production,  or  delivery  of  the 
energy  form  produced  by  a  facility. 

(5)     the  words  "commence  to  construct"  mean: 

(a)  any  clearing  <>f  land,  excavation,  const  ruction,  or  other  action  that 
would  affect  the  environment  of  the  site  or  route  of  a  utility  facility,  but 
do  not  include  changes  needed   for   temporary   use   of  sites  or  routes   for     !«_ 

lionulilily  purposes,  or  uses  in  seemiii::  ffcolojrical  data,  including  necessary  '  ""•^f>LpJ'.\i*c,,cJ7 

borings  In  ascertain  I'miiidalinn  conditions.  The  words  do  include  the  com- 
mencement of  eminent  domain  proceedings  under  Title  fill,  chapter  !)!),  11. 


0.  M  W?T,  for  «  or  *».  or  way  upon  „«*  a  u«my  W  -,  ^  ^^^ 
""(b)    tl.c  fraaturm?  of  undor?nm,ul  formations  by  any  moans   jf  any 

fhc  gathering  of  gcoloV.eal  data  by  boring  ot  test  holes  or  other  under 
Sro^dC,rioVation,inv,s^,anon.or,^nmenUn-  within 

(6)     the  word  "municipality    means  an}  count} 
thisbtate'  ..  •     i    i>.  ,„v  individual,  group,  firm,  partner- 

S^U  Wo,  govor„,  or  otWr  o^aa u 

(3)    tlit  worda  ••pul.hr  utibty    »i    utiMj     ■£  n      y  t  .       „, 

H  any  aS„,e.  of  ft,  1"»^»;S  °„v  ton,  tor  -S3.  Public  use. 
heat,  eloctriuty,  gas   or  enor*y  , n  a,  >  f ,  c0„,pat,bility 

j%"«Lrs  ;'■;:  £«  »^  «-.*•  — 

or  operation  of  any  facility.  .  ■    . 

History  2a.  Sec.  3,  Ch.  327.  L.  1973.  ^  • 

History:  Amd.  Sec.  1,  Ch.  231,  L.  1974;  Axnd.  Sec.  1,  Ch.  286,  L.  1074,I974    SUPPLEMENT 

70-S04  Certificate  from  board  required  prior  to  construction  offuti^y 
facility  (1)  No  person  shall  commence  to  construct  a  utility  facility 
n  the  state  without  first  having  obtained  a  certificate  issued  with  respect 
to  such  facility  by  the  board.  Any  facility,  with  respect  o  which  a 
certificate  is  required,  shall  thereafter  be  constructed,  operated  and  main- 
tained in  conformity  with  such  certificate  and  any  terms,  conditions  and 
modifications  contained  therein.  A  certificate  may  only  be  issued  pur- 
suant to  this  act. 

(2)  A  certificate  mav  be  transferred,  subject  to  the  approval  of  the 
department,  to  a  person  who  agrees  to  comply  with  the  terms,  conditions 
and  modifications  contained  therein. 

(3)  This  act  shall  mil  apply  to  any  utility  facility  over  which  an 
agency  of  the  federal  government  has  exclusive  jurisdiction. 

Ilistoiv:  En.  Sec.  4,  Ch.  327,  L.  1973. 

70-805.  Surcharge  on  electric  energy  producer's  license  tax— adminis- 
trative expenses-tax  on  gasification,  liquefaction,  uranium  enrichment 
facilities.  Kvcrv  "producer"  as  defined  in  chapter  10.  ot  litlc  81,  the 
electrical  energy  producers'  Ik-ens*  lax,  shall,  in  addition  to  the  sum 
required  to  be  paid  bv  that  act,  pay  an  additional  twenty-live  hundredths 
percent  (O"."^)  of  the  gross  amount  as  shown  on  the  statement  which 
is  required  bv  that  act,  in  the  same  manner  and  within  the  tune  provided 
by  that  act  '  The  director  of  revenue  shall  report  to  the  state  treasurer 
separately  the  amount  transmitted  to  the  state  treasurer  winch  is  added  to  . 
the  electrical  energy  producers'  license  tax  by  this  section  of  this  act.     . 

The  legislature  shall  appropriate  sufficient  funds  to  finance  the  depart- 
ment's activities  in  carrying  out  its  duties  under  this  act.  The  legislature 
shall  provide  a  tax  on  -asilicatiou,  liquefaction  and  uranium  enrichment 
facilities  sufficient  to  produce  an  amount  of  revenue  equal  to  that  derived 
from  electrical  energy  producers  under  this  section. 
.    }U.slory:  Fail.  Sec.  5,  Ch.  327,  L.  1973. 
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70-800.  Application  for  certification— filing-  and  contents — fees — use  of 
Sling  fees — proof  of  service  on  municipalities — waiver  of  time  requirement. 
(1)  At  least  two  (2)  years  prior  to  anticipated  commencement  of  con- 
struction of  a  utility  facility  as  defined  in  sections  70-?03(3)(.i),  70-J>03(3) 
(b)(iv),  7O-S03(3)(c),  and  70-503(3)  (d)  and  at  least  nine  (9)  months  prior 
to  the  anticipated  commencement  date  of  the  construction  of  a  utility- 
facility  as  defined  in  section  70-603(3) (b)(iii).  an  applicant  for  a  certifi- 
cate shall  file  with  the  department  an  application,  in  such  form  as  the  de- 
partment may  prescribe,  containing  the  following  information: 

(a)  a  description  of  the  location  and  of  the  utility  facility  to  be  built 
thereon; 

(b)  a  summary  of  any  studies  which  have  been  made  of  the  environ- 
mental impact  of  the  facility; 

(c)  a  statement  explaining  the  need  for  the  facility; 

(d)  a  description  of  any  reasonable  alternate  location  or  locations 
for  the  proposed  facility,  a  description  of  the  comparative  merits  and  detri- 
ments of  each  location  submitted,  and  a  statement  of  the  reasons  why  the 
primary  proposed  location  is  best  suited  for  the  facility;  and 

(e)  such  other  information  as  the  applicant  may  consider  relevant 
or  as  the  department  may  by  regulation  or  order  require.  A  copy  or 
copies  of  the  studies  referred  to  in  clause  (b)  above  shall  be  filed  wilh 
the  department,  if  ordered,  and  shall  be  available  for  public  inspection. 

(2)  A  filin£  fee  shall  be  deposited  in  the  state  general  fund.  Said  fee 
shall  he  based  upon  the  estimated  cost  of  the  facility  according  to  ll:e 
declining  scale  which  follows.  The  applicant  shall  pay  the  accumulated 
sums  calculated  as  follows:  three  per  cent  (3','t.)  of  any  estimated  cost 
up  to  one  million  dollars  ($1,000,000)  ;  plus  one  per  cent  (1%)  of  any 
estimated  cost  over  a  million  dollars  and  up  to  twenty  million  dollars 
($20,000,000);  pins  one-half  of  one  per  cent  (0.5%)  of  any  estimated  cist 
over  twenty  million  dollars  ($20,000,000)  and  up  to  one  hundred  million 
dollars  ($100,000,000);  plus  one-quarter  of  one  per  cent  (0.2.V,,'.)  ol'  any 
amount  of  estimated  cost  over  one  hundred  million  ($100,000,000)  and  ii|> 
to  three  hundred  million  dollars  ($300,000,000)  ;  plus  one-tenth  of  one 
per  cent  (0.1^? )  of  any  amount  of  estimated  cost  over  three  hundred  million 
dollars  ($300,000,000).  It  is  the  intent  of'lhe  legislature  that  the  revenues 
derived  from  the  filing  fee  be  used  by  the  department  in  compiling  tin- 
information  required  lor  rendering  a  decision  on  a  certificate  and  for 
carrying  out  its  other  responsibilities  under  this  act. 

(3)  Each  application  shall  be  accompanied  by  proof  of  service  of  .. 
copy  of  such  application  on  tin'  chief  executive  officer  of  each  municipality 
and  the  head  of  each  government  agency,  charged  with  the  .inly  of 
protecting  the  environment  or  of  planning  land  use.  in  the  area  in  wlmdi 
any  portion  of  such  facility  is  to  be  located,  both  as  primarily  ami  i- 
alternatively  proposed.  The  copy  of  such  application  shall  be  accompanied 
by  a  notice  specifying  the  date  on  or  about  which  the  application  ^  i<< 
be  filed. 


(4)  Knoli  application  sliall  nlso  be  accompanied  l>y  proof  tiiat  public 
notice  thereof  was  {riven  to  persons,  residing  in  the  municipalities  entitled 
to  receive  notice  under  subsection  t3)  of  this  section,  by  the  publication 
of  a  summary  of  the  application,  and  the  date  on  or  about  which  it  is 
to  be  filed,  in  sm-h  newspapers  as  will  serve  substantially  to  inform  such 
persons  of  the  application. 

(5)  Inadvertent  failure  of  service  on,  or  notice  to,  any  of  the  munic- 
ipalities, government  agencies  or  persons  identified  in  subsections  v3)  and 
(4)  of  this  section  may  be  cured  pursuant  to  orders  of  the  department 
designed  to  afford  tlmm  adequate  notice  to  enable  their  effective  participa- 
tion in  the  proceeding.  In  addition,  the  department  may,  after  filing,  re- 
quire the  applicant  to  serve  notice  of  the  application  or  copies  thereof  or 
both  upon  such  other  persons,  and  file  proof  thereof,  as  the  department 
may  deem  appropriate.  _, 

(6)  An  application  for  an  amendment  of  a  certificate  shall  be  iu  such 
form  and  contain  such  information  as  the  department  shall  prescribe. 
Notice  of  such  an  application  shall  be  given  as  set  forth  in  subsections  (3) 
and  (4)  of  this  section.  - : 

(7)  The  board  may  waive  compliance  with  the  time  limit  of  this 
section  if  an  applicant  makes  n  clear  and  convincing  showing  that  an  im- 
mediate need  for  a  facility  exists  and  that  "the.  applicant  did  not  have 
knowledge  that  the  need  existed  sufficiently  in  advance  of  the  need  to 
file  an  application  within  the  tinio  provided  in  subsection  (1)  of  this 
section. 

(8)  The  board  may,  in  its  discretion,  waive  the  necessity  of  filing  an 
application  where  utility  facilities  are  lieinj:  relocated  pursuant  to  sections 
32-2414  through  32-241(5,  V,.  C.  M.  1047,  and  where  if  is  satisfied  after  an 
examination  of  Hie  environmental  impart  statement  filed  pursuant  to 
chapter  f..".  of  Title  (50,  R.  C.  M.  1017,  that  such  relocation  will  not  signifi- 
cantly affect  the  environment.  Iil974    SUPPLfiiMEtf  £ 

History:   Amd.  Sec.  1,  Ch.  115,  L.  1974;  Anul.  Sec.  2,  Ch.  2C8,  L.  1074. 

70-807.  Study,  evaluation -and  report  on  proposed  facility— application 
for  amendment  of  certificate — hearings.  (1)  Upon  receipt  of  an  appli- 
cation complying  with  section  70-806,  the  department  shall  commence  an 
intensive  study  and  evaluation  of  the  proposed  facility  and  its  effects, 
pursuant  to  section  70-Slti  of  this  act.  Within  six  hundred  (GOO)  days  fol- 
lowing receipt  of  the  application  for  a  facility  as  defined  in  sections  70- 
803(3) (a\  70-803(10 (iv),  70-803(3)(c),  70-SO3(3)(d)  and  within  one  hun- 
dred eighty  (1^01  days  for  a  facility  as  defined  in  sections  70-80') (b)  (iii) 
the  department  shall  make  a  report  to  the  board,  which  shall  contain  the 
department's  studies,  evaluations,  recommendations,  other  pertinent  docu- 
ments resulting  from  its  study  and  evaluation  pursuant  to  section  7P-S1G  ' 
of  this  act  and  the  final  environmental  impact  statement.                            1,1974    SUPi'tRMfirt-1 

The  departments  of  health  and  environmental  sciences,  highways,  inter- 
governmental relations,  fish  and  game,  and  public  service  regulation  shall 
report  to  the  department  information  relating  to  the  impact  of  the  pro- 
posed site  on  each  department's  area  of  expertise.  Such  information  may 
include  opinions  as  to  the  advisability  of  'rranlinjr  or  denying  the  eertifi- 
•  eate.  The  department  shall  allocate  funds  obtained  from  tiling  fees  to  the 

departments  making  reports  to  reimburse  them  for  the  costs  of  compiling 
information  and  issuing  the  required  report. 

i    n\    ,V"   '!"   :,',,,,i,i,,i""    '"'•   ;l"   aiiH-iiilninil    of  a    certificate,   the    hoard 
shall  hold  a  heannj;  in   the  same  manner  as  a  hearing  is  held  an  »„  ap- 
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plication  for  ;i  certificate  if  the  proposed  change  in  the  facility  would 
result  iii  any  materinl  inerea-»e  in  any  iriiviroiimontsil  impart  of  tin*  facility 
or  a  substantial  change  ill  the  location  of  all  nr  n  portion  of  such  facility 
other  tlian  as  provided  in  the  alternates  set  forth  in  the  application. 

(3)     ["poii  receipt  of  the  department's  report  submitted  under  subsec- 
tion (1)  of  this  -section,  the  board  shall  set  a  hearing  date  not  more  than 
sixty  (CO)  days  after  such  receipt. 
History:  En.  Sec.  7.  Ch.  327,  L.  1073. 

70-SOS.  Parties  to  certification  proceeding — waiver  by  failure  to 
participate.     (];     The  parties  to  a  certification  proceeding  include: 

(a)  the  applicant; 

(b)  each  municipality  and  government  agency  entitled  to  receive 
service  of  a  copy  of  the  application  under  subsection  (3)  of  section  fi 
[70-S06  (3)]  of  tliis  act;  and  

(c)  any  person  residing  in  a  municipality  entitled  to  receive  service 
of  a  copy  of  the  application  under  subsection  (4)  of  section  G  [70-SOG  (4)] 
of  this  act;  any  nonprofit  organization,  formed  in  whole  or  in  part  to 
promote  conservation  or  natural  beauty,  to  protect  the  environment,  per- 
sonal health  or  other  biological  values,  to  preserve  historical  sites,  to 
promote  consumer  interests,  to  represent  commercial  and  industrial  groups, 
or  to  promote  the  orderly  development  of  the  areas. in  which  the  facility 
is  to  be  located;  or  any  other  interested  person ;  and 

(d)  the  department.  , 

(2)     Any  party  identified  in  subparagraphs  (b)  and  (c.)   of  subsection 
(1)  of  this  section  waives  his  right  to  be  a  party  if  ho  does  not  participate 
orally  at  the  hearing. 
History:  En.  Sec.  8,  Ch.  327,  L.  1073. 

70-809.  Record  of  hearing — procedure — rules  of  evidence.  Any  studies, 
investigations,  reports,  or  other  documentary  evidence,  including  those 
prepared  by  the  department,  which  any  party  wishes  the  board  to  con- 
sider or  which  the  board  itself  expects  to  utilize  or  rely  upon,  shall  be 
made  a  part  of  the  record;  a  record  shall  be  made  of  the.  hearing  and 
of  all  testimony  taken;  and  the  contested  case  procedures  of  the  .Montana 
Administrative  Procedure  Act  [82-1201  to  82-1225)  shall  apply  t<»  the 
hearing,  except  that  neither  common  law  nor  statutory  rules  of  evidence 
need  apply,  but  the'board  may  make  rules  designed  to  exclude  repetitive, 
redundant  or  irrelevant  testimony. 
History:  En.  Sec.  9,  Ch.  327,  J,.  1073.  '• 

70-810.  Decision  of  board — findings  necessary  for  certificate — condi- 
tions imposed — service  of  decision  on  parties.  (11  The  board  shall  make 
complete  findings,  issue  an  opinion,  and  render  a  decision  upon  t In-  record. 
either  granting  or  denying  the  application  as  filed,  or  granting  it  ii|»'ii 
such  terms,  conditions,  or  modifications  of  the  construction,  nperaii«>n 
or  maintenance  of  the  utility  facility  as  the  board  may  deem  appropriale, 
The  hoard  may  not  grant  a  certificate  cither  as  proposed  or  as  modi  lied  by 
the  board  unless  il  shall  find  and  determine  : 
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(a)  the  basis  of  the  need  for  the  facility : 

(b)  the  nature  of  the  probable  environmental  impact; 

(c)  that  the  facility  represents  the  minimum  adverse  environmental 
impact,  considering  the  state  of  available  technology  and  the  nature  and 
economics  of  the  various  alternatives; 

(d)  each  of  the  criteria  listed  in  section  16   [70-S1G]   of  this  act; 

(c)  in  the  case  of  an  electric,  gas  or  liquid  transmission  line  or  aque- 
duct, what  part,  if  any,  of  the  line  or  aqueduct  shall  be  located  under- 
ground; that  such  facility  is  consistent  with  regional  plans  for  expansion 
of  the  appropriate  grid  of  the  utility  systems  serving  the  state  and  inter- 
connected utility  systems:  and  that  such  facilities  will  serve  the  interests 
of  utility  system  co-norny  and  reliability  ; 

(f)  that  the  location  of  the  facility  as  proposed  conforms  to  ap- 
plicable state  and  local  laws  and  regulations  issued  thereunder,  except 
that  Ihc  board  may  refuse  to  apply  any  local  law  or  regulation  if  it  finds 
that,  as  applied  lo  the  proposed  facility,  such  law  or  regulation  is  unrea- 
sonably restrictive  in  view  of  the  existing  technology,  or  of  factors  of 
cost  or  economics,  or  of  the  needs  of  consumers  whether  located  inside  or 
outside  of  the  directly  affected  government  subdivisions; 

(g)  that  the  facility  will  serve  the  public  interest,  convenience  and 
necessity;  and 

(h)  that  duly  authorized  state  air  and  water  quality  agencies  have 
certified  that  the  proposed  facility  will  not.  violate  state  and  federally 
established  standards  and  implementation  plans;  the  judgments  of  duly 
authorized  air  and  water  quality  agencies  arc  conclusive  oil  all  ques- 
tions related  to  the  satisfaction  of  stale  and  federal  air  and  water  quality 
standards. 

(2),  If  the  board  determines  that  the  location  of  all  or  a  part  of  the 
proposed  facility  should  be  modified,  it  may  condition  its  certificate  upon 
such  modification,  provided  that  the  municipalitieK,  and  persons  residing 
therein,  affected  by  the  modification,  shall  have  been  given  reasonable 
notice  of  the  modification. 

(3)     A  copy  of  the  decision  and  any  opinion  issued  with  the  decision 
shall  be  served  upon  each  party. 
History:  En.  Sec.  10,  Ch.  327,  L.  1073. 

70-811.  Opinion  issued  with  decision — contents  of  certificate — waiver 
of  time  requirements — facilities  for  which  certificate  required.  (1)  In 
rendering  a  decision  on  an  application  for  a  certificate,  the  board  shall 
issue  an  opinion  staling  its  reasons  for  the  action  taken,  if  the  board 
has  found  that  any  regional  or  local  law  or  regulation,  which  would  be 
otherwise  applicable,  is  unreasonably  restrictive  pursuant  to  paragraph 
(f)  of  subsection  (1)  of  section  10 '[70-810  (l)(f)]  of  this  act,  it  shall 
state  in  its  opinion  the  reasons  therefor. 

(2)     Any  certificate   issued  by   the  board  shall   include   the   following: 
(n)     An   environmental   evaluation   statement    related    to   the   facilities 
being  certified. „Thc  statement  shall  include,  but  not  lie  limited  to,  analysis 
of  the  following  information: 
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( i)     the  environmental  impact  of  the  proposed  facility ; 

(ii)     nny  adverse  environmental  effects  which  cannot  be  avoided  by 
issuance  of  the  certificate; 

(Hi)     problems  and  objections  raised  by  other  federal  and  state  ajjen- 
ries  and  interested  groups; 

(iv)     alternatives  to  the  proposed  facilities;  and 

fv)     a    plan    for    monitoring    environmental    effects    of    the    proposed 
facility. 

lb)     A  statement  signed  by  the  applicant  showing  agreement  to  comply 
with  the  requirements  of  this  act  and  the  conditions  of  the  certificate. 

(3)  The  time  requirement  of  section  G  [70-SOG]  and  any  of  the  provi- 
sions described  in  sections  7  through  11  [70-807  to  70-S11]  of  this  act  may  be 
waived  by  the  board,  for  -rood  cause  shown  with  respect  to  applications 
filed  before  January  1,  1975.  Applications  for  certificates  under  this 
subsection  (3)  must  he  promptly  filed.  A  certificate  is  not  required  under 
this  act  for  facilities  undejr  construction  or  in  operation  on  January  1, 
1073.  However,  a  certificate  must  be  obtained  for  associated  facilities  upon 
which  construction  has  not  commenced  before  January  1,  1973,  subject  to 
the  waiver  provisions  of  this  subsection. 
History:  En.  Sec.  11,  Ch.  327,  L.  1973. 

70-812.  Review  of  denial  of  certificate  by  board— procedure.  (1)  Any 
party  as  defined  in  section  8  [70-808]  of  this  act  aggrieved  by  the  final 
decision  of  the  board  on  an  application  for  a  certificate,  may  obtain  judi- 
cial review  by  the  filing  of  a  petition  in  a  state  district  court  of  competent 
jurisdiction  within  thirty  (30)  days  after  ihe  issuance  of  such  final  deci- 
sion. Upon  receipt  of  such  petition,  the  department  shall  deliver  to  the 
court  a  copy,  of  the  written  transcript  of  the  reeoril  of  the  proceeding  before 
it  and  a  copy  of  the  board's  decision  and  opinion  entered  therein  which 
shall  constitute  tin*  record  on  judicial  review.  A  copy  of  such  transcript, 
decision  and  opinion  shall  remain  on  file  with  the  department  and  shall  be 
available  for  public  inspect  ion. 

(2)     If  a   decision   is   issued   after  a   hearing  on  an   application   for  a 
certificate,  such  decision  is  final  for  purposes  of  judicial  review.    The  judi- 
cial review  procedure  shall  be  the  same  as  that  for  contested  cases  under 
the  Montana  Administrative  Procedure  Act   [82-1201  to  82-4225]. 
History:  En.  Sec.  12,  Ch.  327,  L.  1073. 

70-813.  Jurisdiction  of  courts  restricted.  Except  as  expressly  set  forth 
in  sections  12.  17  and  21  1 70-8 12.  70-817  and  70-821 1  of  this  act,  no  court 
of  this  state  shall  have  jurisdiction  to  hear  or  determine  any  issue,  case 
or  controversy  concerning  any  matter  which]  was  or  could  have  been 
determined  in  a  proceeding  before  the  board  under  this  act  or  to  stop 
or  delay  the  const  met  ion,  operation  or  maintenance  of  a  utility  facility 
except  to  enforce  compliance  with  this  act  or  the  provisions  of  a  certificate 
issued  hereunder  pursuant  to  sections  19  or  21"  170-819  or  70-S21]  of  this 
act. 
History:  En.  Sec.  13,  CU.  327,  L.  1973. 
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70.814.  Annui]  lor.j-ranijc  plan  submitted— contents— available  to  pub- 
lic. (])  Each  utility  *hall  furnish  annually  to  the  department  for  its 
review,  a  long-ramre  plan  far  the  roust  ruction  and  operation  of  utility 
facilities.  Sneli  plan  shall  he  submitted  on  April  1  of  each  year.  The  plan 
shall  include  the  fallowing: 

(a)  the  general  lneation,  size  and  type  of  all  utility  facilities  to  be 
owned  and  operated  by  the  utility  wi'osc  construction  is  projected  to 
commence  ilnrii:;:  the  ensuing  t «•  j t  (10)  years,  as  well  as  those  facilities 
to  be  removed  from  service  during  the  planning  period; 

(b)  a  description  of  effort*  by  the  utility  to  co-ordinate  the  plan  with 
other  utilities  so  as  to  provide  a  co-ordinated  regional  plan  for  meeting 
the  utility  needs  of  the  region; 

(c)  a  description  of  the  efforts  to  involve  environmental  protection 
and  land-use  planning  airciicies  in  the  planning  process,  as  well  as  other 
efforts  to  identify  and  minimize  environmental  problems  at  the  earliest 
possible  stage  in  the  planning  process; 

(d)  projections  of  the  demand  for  the  service  rendered  by  the  utility 
and  explanation  of  the  basis  far  such  projections,  and  a  description  of 
the  manner  and  extent  to  which  the  proposed  facilities  will  meet  the 
projected  demand;  and 

(e)  additional  information  that  the  department  on  its  own  initiative 
or  upon  the  advice  of  interested  state  agencies  might  request  in  order  to 
carry  out  the  purposes  of  this  act. 

(2)  The  plan  shall  he  made  available  to  the  public  by  the  department, 
and  the  utility  shall  he  required  lo  give  public  notice  throughout  the 
state  of  its  plan  by  filing  the  plan  with  the  cnviionmen'al  quality  council. 
the  department  of"  health  and  environmental  science,  the  department  of 
highways,  the  department  of  public  service  regulation,  the  department  of 
stale  lands  and  the  department  of  intergovernmental  relations.  Citizen 
environmental  protection  and  resource  planning  groups,  and  other  in- 
terested persons  may  obtain  a  plan  by  written  request  and  payment 
therefor. 
History:  En.  Sec.  14,  Ch.  327,  L.  1973. 

70-815.  Study  of  planned  facilities  included  in  annual  long-range  re- 
port. If  a  utility  lists  and  identifies  a  proposed  utility  facility  in  its 
plan,  submitted  pursuant  lo  section  14  [70-S1-I]  of  this  act,  as  one  on 
which  construction  is  proposed  to  he  commenced  within  the  live  (3)  year 
period  next  proceeding  submission  of  the  plan,  the  department  shall 
commence  examination  and  evaluation  of  the  site  to  determine  whether 
construction  of  the  proposed  facility  would  unduly  impair  the  environ- 
mental values  in  section  Hi  [7t)-M(;|  of  this  act.  This  study  may  be  con- 
tinued until  such  time  as  a  utility  files  an  application  for  a  Certificate 
under  section  <i  [70-M)(i]  of  this  act.  Information  gathered  under  this 
section  may  be  used  to  support  findings  and  recommendations  required 
for  issuance  of  »  certificate. 
History:  En.  Sec.  15,  Cli.  327,  L.  1073. 
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70-81C.  Environmental  factors  considered  in  evaluating  long-range 
plans.  In  i»v;iliiatins5  long-range  plans.  conducting  five-year  site  n«vii»\vs. 
,ii;i!  evaluating  applications  for  certificates  of  site  ami  facility,  the  board 
ami  department  shall  give  consideration  to  t he  following  list  of  environ- 
mental factors  ami  may,  by  regulation,  add  to  the  categories  of  this  section: 

il)     Energy  needs. 

^a)     Growth  in  demand  and  projections  of  need. 

(b)  Availability  and  desirability  of  alternative  sources  of  energy. 

(c)  Availability  and  desirability  of  alternative  sources  of  energy  in 
lieu  of  the  proposed  facility. 

(d)  Promotional  activities  of  the  utility  which  may  have  given  rise 
to  the  need  for  this  facility. 

(c)  Socially  beneficial  uses  of  the  output  of  this  facility,  including 
its  uses  to  protect  or  enhance  environmental  quality. 

(f)  Conservation  activities  which  could  reduce  the  need  for  more 
energy. 

(g)  Research  activities  of  the  utility  of  new  technology  available  to 
it  which  might  minimize  environmental  impact. 

(2)  Land-use  impacts. 

(a)  Area  of  land  required  and  ultimate  use. 

(b)  Consistency   with   area-wide  state  and   regional   land-use   plans. 

(c)  Consistency  with  existing  and  projected  nearby  land  use. 

(d)  Alternative  uses  of  the  site. 

(c)  Impact  on  population  already  in  the  area;  population  attracted  by 
construction  or  operation  of  the  facility  itself;  impact  of  availability  of 
energy  from  this  facility  on  growth  patterns  and  population  dispersal. 

(f)  Geologic  suitability  of  the  site  or  route. 

(g)  Scismologic  characteristics.  .  _■  . 

(h)     Construction  practices.  .  > 

(i)  Extent  of  erosion,  scouring,  wasting  of  land — both  at  site  and 
as  a  result  of  fossil  fuel  demands  of  I  lie  facility. 

(j)  Corridor  design  and  construction  precautions  for  transmission 
lines  or  aqueducts.  t    . 

(k)     Scenic  impacts. 

(1)     Effects  on  natural  systems',  wildlife,  plant  life. 

(m)  Impacts  on  important  historic  architectural,  arehcologieal,  and 
cultural  areas  and  features. 

(n)     Extent   of   recreation   opportunities  and   related  compatible    uses. 

(o)     Public  recreation  plan  for  the  project. 

(p)     Public  facilities  and  accommodation.  ; 

(q)  Opportunities  for  joint  use  with  energy  intensive  industries,  or 
other  activities  to  utilize  t ho  waste  heat  from  facilities. 

(3)  Water  resources  impacts. 

(a)  Hydmlogii'  studies  of  adequacy  of  water  supply  and  impact  of 
"facility  on  stream  How,  lakes  and  reservoirs. 
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(b)  Hydrologic  studies  of  impact  of  facilities  on  ground  water. 

(c)  Cooling  system  evaluation  including  consideration  of  alternatives. 

(d)  Inventory  of  rfiluonts  including  physical,  chemical,  biological, 
and  radiological  characteristics. 

(e)  Hydrologic  studios  of  effects  of  effluents  on  receiving  waters,  in- 
cluding mixing  characteristics  of  receiving  waters,  changed  evaporation 
due  to  temperature  differentials,  and  effect  of  discharge  on  bottom 
sediments. 

(f)  Relationship  to  water  quality  standards. 

(g)  Effects  of  changes  in  quantity  and  quality  on  water  use  by  others, 
including  both  withdrawal  and  in  situ  uses;  relationship  to  projected  uses; 
relationship  to  water  rights.  •  • 

(h)  Effects  on  plant  and  animal  life,  including  algae,  macroinvertc- 
brates,  and  fish  population. 

(i)  Effects  on  unique  or  otherwise  significant  ecosystems ;  e.g.,  wet- 
lands. 

(j)  Monitoring  programs. 

(4)  Air  quality  impacts. 

(a)  Meteorology.  Wind  direction  and  velocity,,  ambient  temperature 
ranges,  precipitation  values,  inversion  occurrence,  other  effects  on  dis- 
persion. 

(b)  Topography.  Factors  affecting  dispersion. 

(c)  Standards  in  effect  and  projected  for  emissions,  design  capa- 
bility to  meet  standards. 

(u)     Emissions  and  controls. 
(i)     Stack  design.' 
(ii)     Particulates. 
(iii)     Sulfur  Oxides. 
(iv)     Oxides  of  Nitrogen. 

(v)  Heavy  metals,  trace  elements,  radioactive  materials  and  other 
toxic  substances. 

•  (e)     Relationship  to  present  and  projected  air  quality  of  the  area, 
(f)     Monitoring  program.  ,  •  " 

(5)  Solid  wastes  impact. 

(a)  Solid  waste  inventory. 

(b)  Disposal  program. 

(c)  Relationship  of  disposal  practices  to  environmental  quality  criteria. 

(d)  Capacity  of  disposal  sites  to  accept  projected  waste  loadings. 
(G)  Radiation  impacts. 

(a)  Land-use  controls  over  development  and  population. 

(b)  Wastes  and  associated  disposal  program  for  solid,  liquid,  radio- 
active and  gaseous  wastes. 

(c)  Analyses  and  studies  of  the  adequacy  of  engineering  safeguards 
and  operating  procedures. 
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(d)     Monitoring.    Adequacy  of  devices  and  sampling  techniques. 
(7)     Noise  impacts. 

(a)  Construction  period  levels. 

(b)  Operational  levels. 

(c)  Relationship  of  present  and  projected  noise  levels  to  existing  and 
potential  stricter  noise  standards. 

(d)  Monitoring.  Adequacy  of  devices  and  methods.  .   • 
KUtory:  En.  Sec.  16,  Ch.  327,  L.  1073.  ' 

70-817.  Additional  requirements  by  other  governmental  agencies  not 
permitted  after  issuance  of  certificate — exceptions.  Notwithstanding  any 
other  provision  of  law,  no  state  or  regional  agency,  or  municipality  or  other 
local  government  may  require  any  approval,  consent,  permit,  certificate 
or  other  condition  for  the  construction,  operation  or  maintenance  of  a 
utility  facility  authorized  by  a  certificate  issued  pursuant  to  the  provisions 
of  this  act;  except  that  the  state  air  anil  water  quality  agency  or  agencies 
shall  retain  authority  which  they  have  or  may  be  granted  to  determine 
compliance  of  the  proposed  facility  with  state  and  federal  standards  and 
implementation  plans  for  air  and  water  quality  and  to  enforce  those 
standards.  Nothing  in  this  act  shall  prevent  the  application  of  state  laws 
for  the  protection  of  employees  engaged  in  the  construction,  operation 
or  maintenance  of  such  facility. 
History:  En.  Sec.  17,  Ch.  327,  L.  1973. 

70-818.  Revocation  or  suspension  of  certificate.  A  certificate  may  be 
revoked  or  suspended : 

(1)  for  any  material  false  statement  in  the  application  or  in  ac- 
companying statements  or  studies  required  of  the  applicant,  if  a  true 
statement  would  have  warranted  the  board's  refusal  to  grant  a  certificate; 
or  - 

(2)  for  failure  to  maintain  safety  standards  or  to  comply  with  the 
terms  or  conditions  of  the  certificate;  or 

(3)  for  violation  of  the  provisions  of  this  act,  the  regulations  issued 
thereunder,  or  orders  of  the  hoard  or  department.  

History:  En.  Sec.  18,  Ch.  327.  E.  1973.  '  ■' 

1 70-819.  Enforcement  of  act  by  residents  of  state— statement  of  failure 
to  enforce  act — mandamus — private  suits  for  damages.  (1)  A  resident 
of  this  state,  with  knowledge  that  a  requirement  of  this  act  or  a  rule 
adopted  under  this  act,  is  not  being  enforced  by  a  public  officer  or  em- 
ployee whose  duty  it  is  to  enforce  the  requirement  or  rule  may  bring  the 
failure  to  enforce  to  the  attention  of  the  public  officer  or  employee  by  a 
written  statement  under  oath  that  shall  stale  the  specific  facts  of  the  failure 
to  enforce  the  requirement  or  rule.  Knowingly  making  false  statements 
or  charges  in  the  affidavit  subjects  the  affiant  to  penalties  prescribed  under 
the  law  of  perjury. 

(2)  If  the  public  officer  or  employee  neglects  or  refuses  for  an  un- 
reasonable time  after  receipt   of  the  statement  to  enforce  the  requirement 


or  run;,  me  resilient  may  hrmg  an  art  ion  or  mandamus  in  the  distrk-t 
court  of  the  first  jmlirial  district  of  this  stale,  in  nm|  f„r  the  county  of 
Lewis  ami  Clark.  If  the  court  tin, Is  that  a  requirement  of  this  act  or  a 
rule  adopt. <|  und-r  this  act  is  not  being  enforced,  the  court  inav  order  the 
public  olfieer  or  employee,  whose  duty  it  is  to  enforce  the  requirement 
or  rule,  to  p.-rl.irm  his  duties.  If  he  fails  to  do  .so,  the  public  officer  or 
employee  shall  he  held  i„  contempt  of  court  and  is  subject  to  the  penalties 
provided  by  law. 

(3)  An  owner  of  an  interest  in  real  property  who  obtains  all  or  part 
of  his  supply  of  water  for  domestic,  agricultural,  industrial,  or  other  legiti- 
mate use  from  .-.  surface  or  underground  source  may  sue  a  utility  to  recover 
damages  tor  contamination,  diminution,  or  interruption  of  the  water  sup- 
ply,  proximately  resulting  from  the  operation  of  a  utility  facility. 
History:  En.  Sec.  19,  Cli.  327,  L.  1973. 

70-820.  Adoption  of  rules— monitoring  of  facilities.  (1)  The  board 
and ^department  may  adopt  rules  implementing  the  provisions  of  this  act 
-(2)  The  board  and  the  department  shall  have  continuing  authority 
and  responsibility  for  monitoring  the  operations  of  all  certificated  facilities 
for  assuring  continuing  compliance  with  this  act  and  certificates  issued 
hereunder,  and  lor  discovering  and  preventing  noncompliance  with  this 
act  and  such  certificates. 

(3)  The  board  shall  adopt  rules  requiring  every  person  who  proposes 
to  gather  geological  data  by  boring  of  test  holes  or  other  underground 
exploration,  investigation,  or  experimentation,  related  to  the  possible  fu- 
ture development  of  an  underground  utility  facility  employing  gcothcrinal 
resources,  to  comply  with  the  following  requirements: 

(a)  Notify  the  department  of  the  proposed  action;  .1974    SUPPLE!.'.Ei<I 

(b)  Submit  to  the  department  a  description  of  the  area  involved; 

(c)  Submit  to  the  department  a  statement  of  the  proposed  activities 
to  he  conducted  and  the  methods  to  be  utilized; 

(d)  Submit  to  the  department  geological  data  reports  at  such  times 
as  may  be  required  by  the  rules;  and 

(e)  Submit  such  other  information  as  the  board  may  require  in  the 
rules. 

History:  Amd.  Sec.  4,  Ch.  2G8,  L.  1974. 

History:  En.  Sec.  'JO,  Ch.  327.  L/1973. 

70-821.  Penalties  for  violation  of  act— civil  action  by  attorney  general. 
(1)     Whoever 

(a)  without  first  obtaining  a  certificate  of  sife  and  facility  required 
under  section  4  [7(1  M)4],  commences  to  construct  or  operate"  a  utility 
facility  after  the  effective  date  of  this  act ;  or 

(b)  having  first  obtained  a  certificate  of  site  and  facility,  constructs, 
operates  or  maintains  a  utility  facility  other  than  in  compliance  with  the* 
certificate;  or 

(c)  causes  any  of  the  aforementioned  acts  to  occur;  shall  be  liable 
to  a  civil  penalty  of  not  mmc  than  ten  thousand  dollars  (*] (),{)()())  for  each 
violation.  Kadi  day  of  a  continuing  violation  shall  constitute  a  separate 
offense.  The  penalty  shall  he  recoverable  in  a  civil  suit  brought  bv  the 
attorney  general  on  behalf  of  the  state  in  the  first  district  court  of  Montana. 

(2)  Whoever  knowingly  and  willfully  violates  subsection  (1)  .shall  be 
fined  not  more  than  ten  thousand  dollars  ($10,000)  for  each  violation  or 
imprisoned  for  not  more  than  one  (1)  year,  or  both.  Each  day  of  a  con- 
tinning  violation  shall  constitute  a  separate  oiVi-n.se. 

(3)  In  addition  to  any  penalty  provided  in  subsections  (1)  or  (2), 
whenever  the  department  determines  that  a  per.s,,,,  i.s  violating  or  is  about 
to  violate  any   of   ||„.   provisions  of  this   section,   it    shall    refer   the   mailer 

!°  ,!,c  »' ■■■>■  WiH-ral  who  may  brio-  a  civil  actio,)  on  behalf  of  the  .slate 

in  the  first  district  court  ,,f  Montana  for  injunctive  or  other  appropriate 
relief  nirainsl  the  violation  ami  to  enforce  the  ad  or  a  certificate  issued 
hereunder,  and  upon  a  proper  showiiitr  a  permanent  or  piclimiuarv  injunc- 
tion or  temporary  restraining  order  shall  be  granted  without  bond 
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(-1)     All  fines  collected  slinll  bo  deposited  in  the  state  general  fund. 
History:  En.  Sec.  21,  Ca.  327,  L.  1973.  Compiler's  Notes 

Chapter  3:17,  Laws  1073  licranic  effective 
March  10,  1973. 

70-822.    Grants,  gifts  and  funds.     The  department  shall  have  authority 
tu  receive  grants,  gifts  and  other  funds  from  any  public  or  private  source, 
to  assist  in  its  activities  under  this  act. 
History:  En.  Sec.  22,  Ch.  327,  E.  1973. 

70-823.  Act  supersedes  other  laws  or  regulations.  This  act  supersedes 
nther  laws  or  regulations.  If  any  provision  of  this  act  is  in  conflict  with  any 
other  law  of  this  state,  or  any  rule  or  regulation  promulgated  thereunder, 
this  act  shall  govern  and  control,  and  such  other  law,  rule  or  regulation 

shall  be  deemed  superseded  for  the  purpose  of  this  act. 

History:  En.  Sec.  23,  Ch.  327,  L.  1973.  Effective  Date 

Section   23   of  Ch.   327,   Laws    1973   pro- 
Separability  Clause  vi(lc(I  thc  act  „|,0ll],i  be  in  effect  from  and 

Section  24  of  Ch.  327,  Laws  1973  read  "If      after  its  passage  and  approval.  Approved 
any  provision  of  this  act,  or  its  application       March  10,  1973. 
lo  any  person  is  held  invalid,  the  remainder 
of  the  act,  or  the  application  of  the  provi- 
sion  to  other  persons  or  circumstanced,  is 
not  affected." 
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UTILIZATION  OF  THIS  STUDY 

The  Old  West  Regional  Commission  has  requested  this 
Study  in  order  to  provide  useful  information  to  an  unusually 
wide  spectrum  of  interests.   It  is  highly  probable  that 
elected  officials  from  the  village  to  the  federal  level, 
governmental  administrators  and  planners,  a  variety  of 
private  businesses  and  countless  individual  citizens  will 
all  find  that  some  facet  of  the  Study  is  addressed  to  their 
respective  concerns.   It  is  not  surprising,  therefore,  that 
no  single  methodology  for  utilizing  the  six  volumes  which 
comprise  this  Study  is  equally  suited  to  the  needs  of  all 
potential  beneficiaries.   However,  it  is  possible  to  suggest 
several  general  approaches  by  which  various  materials 
contained  herein  may  be  identified  and  located. 

If  verbatim  statutory  materials  or  other  specific  items 
of  information  are  sought,  one  useful  device  for  determining 
whether  they  are  included  in  the  Study,  and  if  so,  in  which 
volume,  is  the  "Summary  of  Contents."   This  concise  outline 
lists  the  Volume  titles  and  the  major  sections  of  the  Study,  and 
is  reproduced  at  the  beginning  of  each  volume. 


If  the  "Summary  of  Contents"  fails  to  provide  adequate 
guidance,  the  "Summary  of  Study"  contained  in  Volume  One 
offers  a  far  more  comprehensive  introduction  to  the  Study's 
contents    The  "Summary  of  Study"  briefly  describes  the 
substance  of  each  of  the  six  volumes  and  provides  a  limited 
sampling  of  the  analytical  sections  of  the  Study.   From  the 
"Summary  of  Study"  a  particular  volume  may  be  identified  as 
the  most  probable  source  of  the  information  sought.   In  that 
event,  the  Overview  which  appears  at  the  beginning  of  the 
relevant  volume  should  then  be  examined.   Each  Overview 
provides  a  narrative  description  of  the  volume  and  describes 
the  rationale  utilized  to  select  and  organize  the  materials 
contained  in  that  volume. 

All  statutes  reproduced  in  the  Study  have  been  collected 
in  Volumes  Two,  Four,  Five  and  Six.   Selected  statutes  from 
the  states  of  Montana,  North  Dakota  and  Wyoming  are  located 
in  Volumes  Four,  Five  and  Six  respectively.   Specific  legis- 
lation from  any  of  these  three  states  can  be  located  by 
referring  to  the  Common  Index  found  in  the  front  of  the 
appropriate  volume.   A  reader  interested  in  statutes  or 
ordinances  from  any  other  state  should  examine  the  Table  of 
Contents  for  Volume  Two. 


A  more  general  treatment  of  the  problems  associated 
with  rapid  population  growth  than  that  which  is  provided  by 
the  collection  of  statutes  appears  in  the  subsection  of 
Volume  One  entitled  "Responses  of  Areas  of  Previous  Rapid 
Growth" .   This  section  describes  and  analyzes  the  ways  in 
which  selected  areas  have  responded  to  growth  patterns.   It  is 
suggested  that  the  temptation  to  turn  immediately  to  the 
subsections  dealing  with  "Problems  Encountered"  and  "Govern- 
ment Reactions"  be  resisted.   Inquiry  should  instead  begin 
with  an  examination  of  the  first  subsection  entitled  "Areas  of 
Interest:   Problems  and  Responses."   This  approach  is  recom- 
mended because  the  description  of  experiences  in  other 
geographic  areas  provides  an  essential  foundation  for  the 
articulation  of  common  problems  and  the  analysis  of  avail- 
able responses.   In  a  similar  vein,  the  "Principles  for 
Legislation"  which  form  the  concluding  subsection  of  Volume 
One  can  be  fully  understood  only  if  the  three  prior  sub- 
sections have  been  carefully  considered. 

A  variety  of  detailed  references  are  located  in  the 
bibliographies  located  in  the  second  portion  of  Volume 
Three.   Among  the  items  included  in  the  bibliographical 
section  are:   sources  for  obtaining  additional  data  and 
practical  assistance  with  respect  to  specific  problems,  an 


extensive  bibliography  of  useful  publications,  and  a  list  of 
individuals  and  organizations  throughout  the  United  States 
familiar  with  the  topics  considered  in  this  Study.   7Qso 
contained  in  the  bibliographical  section  is  a  list  of  Environ- 
mental Impact  Stat'     3  and  other  Reports  and  Studies 
recently  completed  or  now  in  progress,  together  with  sufficient 
information  to  obtain  copies  of  these  documents.   Thus,  the 
bibliographies  provide  access  to  voluminous  additional 
information  concerning  both  specific  geographic  areas  and 
specific  topics  of  interest. 

Legislative  innovations  in  response  to  the  problems  of 
rapid  population  growth,  and  the  judicial  construction  of 
these  innovations,  are  currently  evolving  at  a  rapid  pace. 
Accordingly,  it  must  be  recognized  that  the  material  included 
in  this  Study  was  compiled  on  or  before  September  3,  1974 
and  may  have  been  altered  or  amended  subsequent  to  that 
date.   Questions  concerning  the  applicability  to  specific 
problems  of  any  portion  of  the  Study  should  be  addressed  to 
governmental  agencies  or  private  legal  counsel  particularly 
familiar  with  those  specific  problems.   However,  general 
comments  concerning  the  Study  or  inquiries  about  its  re- 
production may  be  addressed  to  the  Old  West  Regional  Com- 
mission. 


